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Report of the Attorney General 

December 1, 1916. 
His Excellency, 

MOSES ALEXANDMRJ 

Governor of t he State of Idaho. 

Srn: I have the honor to sub\miit here"\vith a r eport of 

the condition of t he affair~ of this department, and, as re­

quired by law, I accompany the same with a copy of the 

docket conta.ining crnses oow pending and C'ases determined 

cl1111'ing t he last biennial period. 

I have included in the report a synopsis of only a few 

of the lea.ding rulings that have been rendered by the de­

partmellit during the last b1iennium. 

My appropriation will not permit of my setting out all 

the opinions rendered; neither {fo I think such a course 

"\1ould be practicable. 

'fille gireat hulk of the tim~ o,f the A'ttm'n ey Genera,l 

is taken in rendering~ decisions and pa:Ssing on questions 

that haive a very remote if any reference to Sltate affairs:, 

hnt which innvolve requests for .ad•\1ice to sc:hoo.i district.<;, 

dtiies a1nd villages. 'L'lhese questions have been answered 

('Ourteonsly and as fully as the time at my dispo1saJ would 

perri1Lit. 

'l'he affairs of the office have been conducted within the 
. . 

approp:r iation autlwrized by the last Legislature. 

R ecom.niendations . . 

'Ihet'e have come to my attention many defects and de­

ficiencies in our s:tatutes whiich should be corrected and 

modified, to a few of t he most impryrtant of which I beg 

to call your attention. 
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Farni Loans. 

'lbe Constitutio·n of the State of Idaho authorizes and 
directs the State Land Board to loan the permanent ed u­

cational funds of the State to individuals of the State on 
first mortgages on ill11proved farm lands. Great emba.r­
l'assment has been caused the Board by reason of the bor­

mwer's failure to promptly meet his taxes fotr State, 

county and other purposes; and while it is prob.ably true 
that State mortga.ges under our Constitution and law a.re 
created a li en prior even to the ta.x lien of the State, yet 
in order that the:re. migiht be no misunclerstanddng a'bout it, 

and to relieve the Land Boa.rel of embar1•ass.ment and criti­
cisn1 that might result front ta.x lielllS or other liens of thj s 

chairacter being foreclosed, the Legislature should enact n, 

law declaring that mortg~ages to the State hould be and 

continue a fitrst lien upon the property so mortgaged super­
ior to all other liens of every nature whatsoever attaching 

or accruing after the record of the State'·s mortgage. 

T:he present State Boa1'd of Land Oomllliisisioiners of the 

State of Ida.ho h0s attemrp'ted, and "''~ith some legisfati ve 
sanction, to compel the farm loan bu·sine.'>' of the Sta.te, 
which has grown to enormous propOirtions ·as is shown by 

this report, to bea,r its own expenses. 

It has seemed to the Board unjust that the taxpayer of 
t he State of Idaho generally should be called upon to bear 

the expense incident to making loans out of State funds 
to individuaJs. ~rbe individual borrower obviously should 

stand this expense. All expenses of prepa1'ing a.nd print­
ing moirtga.ges and coupon notes, a.ppra~sin,g and examin­

ing land in the field, and examining· abstracts, should be 
p·aid by the borrower. 

In Yi.ew of the fact thiat dtming the biennium this office 
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has passe<l upon eight hundlmd ahstraiets of title in c"On­

nectio·n with farm 101ans, the immen.S1e volume of this busi­
ness is at once seen. 

Executive Ditties of Attorney General. 
The Atto['uey General, under oull' Constitution, must be 

a lawyer before he can be elected to the office of Attorney 
General; yet the duties of bis office a.re such tha.t he is de­
prived o.f active personal participation in the legal wo:rk 

of the State. He is a member of practically aH executive 
State boards, and has become under cmr system a:n ex­
ecutive officer, rather than the legal advisotr and attorney 

fo:r the State. 
Tl1e Attorney (}ener:al should be adviser of State of­

ficers a.nd State departments1, as he is now, but should not 
be compelled to spend the greater part o.f his time in. 

purely executive functions and duties. 

Bltie Slcy Laiv. 

'l"her e is on the statute books of the State o.f Idaho what 
. I deem to be an efficient law fore the regulation of stock 
selling corporatio·ns in the State, and1 requiring ain exami­

nation of all such co1riporations proposing to sell stock be­

fore they are permitted to do so. 
Unforhmately, ho·wever, the LegJSllature has failed to 

make an app'ropria.tfon for the puq)o1se of carrying~ this a;ct 
iuto effect. 'rhe Bank Examiner, who under the statute 

i.~ required to make these exarruinations, has not been pro­
vided with .any money with which to· do so, and ·while the 

present Bank Examfoer has attempted· in a most laudable 
way to supervise this impoll'ftant V111ork, hie has found him­

selrf handicapped by being pro-vided· witJ1 no funds. 
In cases involving flagwnt imposition he has made in­

vestigations, relying, upon his appropriation a.s Bank Com-
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mi ·sioner, but thoYongh regulation, of rourse, could not be 

attempted. 
T'lrn Legislature can affol'd to make an aprpiropriation for 

the purpo-se of carrying t l1is act into effect. 'l'he people of 

the State haYe a right to protection aga.inst fluaudulent cor­

porations, where the individ uaJ may not al ways be in a p.ol'i­

tion to as1·ertain the facts in reference thereto. 

Election L a,ws. 

'l'he la t electfon in this State demonstrated beyornd any 

<Juestion of donbt the extreme \Yeakness and dangerous in­

efficiency oif our election laws .. 

'l'he Leg;islaituJ•e of 1913, by Ou apter 92 of the laws of that 
sesE>'ion, made very radical amendment of the registration 

~:md election laws that bad t heretofore obtained in the 

Staite. By this Act it became unnecessacy to r egister be­

fore election clay, the Act authorizing the election official s 

to regi ster one applying to vote upon hi being vouched for 

by a property holder ·Or freeholder of the precinct in which 

he desires to vote. Under the pro·visions of the said Act 

frailllsfe1's from one p:recinct to ainother may be ha,d upon 

election day. 

'l'/he pua.'pose of the Leg,islature in passing this Act was 
undoubtedly la udaible. It soug1ht to obtain as largie a vote 

a::; possible, with the least inconv<enience to the citizens of 

t he State. T!nfotrtunately, the said Act opened tlie door to 

fraiud, encourag:ed ca.relessnes and threw a suspi<:ion upon 

our ent ire election proceecHng'S. 

Shortly after the }ast election the Attorney General re­

quested a r eport froon the County Attornieys o.f t he Ya.rious 

counties of the S1taite upon t he numbffi" of votes s w'OI"Il in 

under the Act above r eferred to on election clay; a, i·eport 

11pon the fraudrul ent vote, if any wm-i r evealed hy the re-
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trurns, with a view to determinfog; whether there wias any 
indication of ~wid espread conspiracy to commit fra.ud in 

the said election . 

T'hese reports indicate that a vast numlber o.f voters 
flvailed themselves of the oppoutunity afforded them to 
register a;nd transfer on election da.y. These reports furthe:r 
iudicate extreme carelessness or ig.noraince on the part of 
<.>lection judges in apparently attempting to comply with 

the plain provisions of the sa.id Act. 
While I am pleased to say that these reports do not 

indicate any widespread conspiracy to coll.lll1it fraud on 
l.Jehalf of any pa1rty, nevertheless they do sho\v deplorable 
negligence in the administration of the Act. 

Large numbers of voter~s were permitted to register on 
election da y \\'it.bout being vouched for as the Ad requires. 

Great numbers of voters were vouched for by ind ividuals 
who did not pDssess the required qualifications. In many 
instances election officia,Js themselves were active in 

swtlaring in voters. Party workers acted as vouchers for 
a suspiciously unreasonable numtbm of voters. In some 

precincts ballots were given to the voters with the stubs 
attached, which stubs contained the number of the ballot, 
and thus made possible the identification of every vote cast, 

thus violating the c:on :titutional provision of the State 
which guarantees to every voter a secret ba.llot. 

In one instance, at least, intoxicating liquor whkh was 
being held 'by county officers as evidence in cases tried 
or to be tried by them for violations of the liquor laws of 

the State, was taken on election day and used, according 
t0 report, in t he persuasion of Qlbstin.aite vote1·s. 

'l'he returns from the pr•edncts in many instances show 
carelessness or extreme incompetency on tbe pm_·t of the 
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election officials, and all in all the proceedings indulged 

in at the last election seemed to be considered by the peo­

ple generally as a kind of a game. 

'l'he proceedings did .not possess the solemnity and dig­

nity so vital a funct~ou, should possess. 

Plr.ose('utions for violations of the election laws were seri­

ously considered by this office, but it was found that the 

law afforded no adequate remedy against the aibuses re­

ported. In some instan~es, doubtless, the election officials 

might have been sruccessfully p<rosecuted, but no adequate 

or salutary lesson, in the opinion of the Attorney General, 

would haV'e been derived therefoom. 'r'he fault was not par­

ticularly with the officera who had chairp;e of the election. 

The fault lies with the system under wihich they were w-0rk­

ing. 'r'his system being corrected, our citizens being of a 

superior type, our elections will assume the dignity they 

should possess. 

~rhe only remedy lies in a e<>mplete right-about face; a 

competent, painstaking and thorough revision of our elec­

tion laws. 

It is eSSJentia1 to the peace and welfare of our State that 

radical changes and amendments be made in our election 

laws. 

We must g'O back to our old system of registration, which 

a.Jlowed a certain rea~onable period for registration; regis­

tl'ation closed a reasonable t ime 1before election to allow 

aJ1 investigation of t he qualifications of those regis­

te ring and thus prep~ring to vote. 'l'hose not so riegis­

t(·red must be refused the riigbt to Yote. 

Frurther, the Legislature should prrovide qualifications 

for election officials, so as to insure com:peteut and ca.palbJe 

hantdling and counting· of the ballots, and a. full and stlrict 

compliance with the election laws of the State. 
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'l'1l1is matter I deem to be of g:rave importance, and I 
tru.st your Excellency may .see fit to recommend consider­

ntion thereof by the illlcoming Legislature. 

Pri1nary Electfon Lww. 

T1be Prima.ry Election Law of the State should be ma­
terially aIU1ended so as, to apply, if such law is desirable at 

all, only to county officers and officers of the smaJler sub­
divisions of the State. In lllly judgment the present Pri­
mary Laiw i.s unnecessru-ily ex:p'ensi:ve; doe not have a ten.­

rl elllcy to bring forward the best men ava.ilable for pubHc 

office; compels a discussi~n of everything except the merits 
of the campaign and the issues befo1'e the people; burdens 
the officel"s when elected with tasks not germane to the 
public welfa.re, and generally is subversive of good gov­
ernment. 

lrrigatfon D,i~t1'ict Law. 

'.rhe last Legislature provided for an Irrigation Gode 
Corrwnission, whose primm.·y duty it seems under the -sta­

tute c11eating it, was to recommend needful legislation 
iu connection with the irrigu.tion laws of the State. 

I am of the opinion that this dommission mistook its 
duty a,nd devoted itself largely to gathering evidence and 
rep'orting on conditions a they e..-xist on the Carey Act 
projects of the State, without seriously considering a 

remedy for such conditions. Much good would have been 

accomplished by a care1iul study of the irrigation. laws of 
tl1e State, aoo a irerions minded attempt to rejuvenate irri­

gation securities, the cliscrediting of w.hlch has resulted 
in retarddng the State's development. 

Oa~·ey Aot Projects. 

'l~he Carny Act projects of the Sta.te may work out their 
own salvatiorn only hy and thmough the organization of ir-
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rigation districts. In this m:anner some portion of the 

money inrvested in them may be returned and the projects 

finally turned over to the opera ting , ·ettlers. 

Our present irrig·a,tion district law does not meet the 

p1'oblem. 'l"he credit of the State has been grea.tly impaired 

hy a ·condition which has gT,own up on these p['ojectsJ for 

wihich I think neither the investor nor the settler is en­

ti1~ely to bl'alllle, b11it the Garey Act la:w bias 'boon inaldequa,te 

fr-Olilll the begii.rnn!ing. 

Great sufferiDJg bas been entad.led upon the settlers1, and 

g1~t loss upon the investo•rs. The settlers must finally 

tu,ke over these projects under an irrigation district, and 

by long time payments r etull'n at least a portion of the 

morney th:at has giOne into the completion of the projects. 

Long time payments will enaibJe the settlers to pay a rea­

sonable price for their water, hut the terms musit he such 

that these paymen ts can be had a:nd ea1rned from the land 

itself after its improvement and development. 

Pub Zia Utilities Law. 

'11lle Piuhlic Utilities Daw of the State should. be vitally 

amended so as to provide for a Utilities Commissione r. A 

salary theDJ could 'be paid which would enable the State to 

obtain the services of an expert in prwblic utilities Wl()!I'k. 

Our pre eilt Utilities Commission is handicapped in not be­

ing abJ.e to obtain a sufficient force of experts to cope with 

the great corporations with which it i<S compelled .to de;-11. 

An,ti-Trust Law. 

'Ifue State is suffering from the aictivities of num~~ous 

petty trusts anid monopolies. Practically eivery community 

in the State is infested ~,wd.tih comhina1tio11s which contro·l 

the •Selling price of the necessities of life. Oons umers a111e. 

\ 
\ 

' I 

' j 
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now suffering from arbiitrary, exorbitainit prices on things 
they must have, and they should not be further looted by 

local combinations. 
Ou[' pu:'>e&ent law is efficient as far as it goes, but it 

8hould be bil'oadened and enlarged to in.elude all busines.s 
of the State, a,nd a sufficient appropriation should be had 

to enable eX'amirnations to he made. The large expense in 

pmsecutions of this kind is entailed by examinations, but 
nrnr present law doe not make proper provision therefor. 

'Prea-siiry Shortage. 

I am pleased to report tha,t the State has recovered and 

turned into the public t1,easury, through a successful ac­

tion against the bondingi company, surety on thle bond of 
the defaulting State Tlreasurer, all moneys lost through 

the defalcation of State 'l'reasurer 0. V. Allen. 
F<Yr this splendid result great credit is due Tom C. Cof­

fin, an assistant in this office who bad active ch~:rge of 
the prosecmtion of the case against the Surety Company, 

aTud Fred l\'f. Colemian, a deputy in the office of the default­

ing State 'l'reasurer, whose testimony was essential to the 
E!tate's recovery and who testified fully and freely con­

cerning all matters gir'owing out of this public wrong. 

Growing out of this case I desire to make reference to 
an inddent in relation to the Ba,nk of Nampa at Nampa, 

Idaho. 

Some months before the defalcation of the S1Ja.te 'l~reas­

urer was known, this State banl~ closed its dooM and it 
" "as thereupon ascertained, when this department began 
proceedings against the bank for Sta.te money . there on 

J.eposit, that inadeq uate per onaJ bonds had been filed 
with the State Tirea.surer covering these deposits. n1e 

hank was hopelessly insolvent, and the Attorney General 

declined to permit the State to be decla.red a prefwred 
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('J'editor on account of the great loss aJJ:d suffering that 

would be entailed by suc1h a course upon the depositors of 

said bank. 

Such property ais the bondsmen possessed was seized by 

the State and placed in the hand · of a tenstee for the 

State. 

The Sta.te Depository Board managed thls p!l"operty as 

best it could, aoo upon s11it being. instituted agiainst the 

Surety Company, upon the defalcation of the State Treas­

urer being known, an item was included covering deposits 

in thls hank which were ille.gaJly la,rge. On this ground 

recovery was had of the entire a.mount in the baink at the 

time it closed its doors, with intei~est to date. 'l'lbus the 

depositors were pre1·mittRd to share in such pmceeds as the 

bainik haid, and the State i~covered all its losses with in­

terest. 

Some criticism has been had of t he ruction of this de­

pa.rtment in waivdng its preference right over other de­

positors in the bank, but I run fully convinced that the 

position of this offieie in referen~e to· the matter wa.s wise 

and ha resulted most fortuuaitely for the depositor·s· of the 

bank and for the people of the State. 

For the results shown by this report, I take plea ure in 

aiclmowledging the earnest work of my assistants1 during 

the period covered herein. 'l':om Coffin, E. G. Dia.vis, Her­

bert Wing and D. A. Dunning have ta.ken a. personal in­

terest in the ·work o.f the office and have devoted them­

selves unselfishly to the important work entrusted to their 

hands. I aJSD desire to commend L. G. Hamilton, my SeC'­

reta.ry, for his faithful and efficient service. 

Respectfully submitted, 
J . R. PEr.rE'R.SON, 

A ttorney General. 
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Docket 1 91 5 - 1 91 6 

STATEMENT OF CASES ARGUED IN THE SU. 
PREME COURT OF THE S TATE 

CRIM1NAL APPEA.LIS. 

State vs. J obn Bog1·is (26 Ida. 587; 144 Pac. 789).-Defendant was 
convic ted in the District Court of the First Judicial District, Sho­
shone County, with the crime of grand larceny, a nd was sentenced 
to serve a n indeterminate term in the penitentiary of not less than 
one nor more than fourteen year s. Affirmed, DecemJber 19th, 1914. 

State vs. Gus t J ohnson (26 Ida. 609; 144 Pac . 784) .-Defendant was 
convicted in the District Court of the Eighth Jud icial District, Kootenai 
Co unty, of the crime of assau lt with intent to com1IDit rape, and sen­
tence d to serve a term, in the State prison of from seven to fourteen 
years. Reve rsed Decem lber 22nd, 1914. 

State vs. Clm1:les D1'isk:lll (26 Ida. 738; 145 Pac. 1095) .-De.fenda nt 
was convicted in t h e Dis trict Court of the Second Judi cial District, 
Nez Perce County, of the crime of statutory rape, and was sente n ced 
t o serve a n indetermina te t erm in the penitentiary of not less t h an 
fiv e nor more tha n ten years. Affirmed, February 3rd, 1915. 

State vs. Hopkin s (26 Ida. 741; 145 Pac . 1095) .__:_The defe ndant was 
convicted in the Distric t Co urt of the Ninth Judicial District, Fremont 
County, Of the crime of assaul t with intent to commit rape, and sen­
tenced to serve a t e rm in the State peni~cntiary of from one to four­
teen years. Reversed, Februa r y 6th , 1915. 

I n i·e Harr y S. Ressle 1· ( 26 Ida. 764 ; 146 Pac. 113) .-A proceeding 
in h abeas cor·pus, brought in the -District Court of the Third Judicial 
District , Ada County. Petitioner was arrested and convicted of driving 
a motorcycle without having caused the sam e to be registered , nor 
the fee thereon pa id . W'rit quashed a nd defendant remand ed t o 
custody, Februa ry 10th, 1915. 

State vs. Samuel Tilden (27 Ida. 262; 147 P ac. 1056).-Defendant 
was convic ted in th e District Court of the Second Judicia l District, 
Nez Perce County, of the crime of manslaughter, and was sentenced 
to serve a term of from one to t e n years in the State p enitentiary. 
Reversed, April 24th, 191 5. 

State 'vs. C. J . Oln.r k (27 Ida. 48 ; 146 Pac. 110 7).-Defendant was 
convic ted in the Distri ct Court of the F ifth Judic ial District, Power 
County, of the crim.e of incest, a nd sentenced to serve a term in th e 
penitentia ry of from fiv e to t en years. Reversed, Ma r ch 11th, 1915. 

State vs. John S. J ewett, et a l . (27 Ida. 147 ; 147 Pac. 288).-Judg­
ment in favor of State in an action instituted to enforce t he lia'blllty 
of the defendants upon a bail bond forfeited by r eason of the fligh t 
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of the defendant. Appeal dismissed on Sta te 's motion, March 19th, 
1915. 

State vs. Hosford, et al. ( 27 lda. 185; 147 P ac. 286).-The defend­
ants were convicted in the municipal court of the village of Challis 
of the crime of gambling. Application was made to the District 
Court of the Sixth Judicial D is trict , Custer County, for a writ .of 
certiorari, which was r efused a nd a n a ppeal taken. Affirmed , March 
24th, 1915. 

State vs. Idell Flower, Ed. Luke and Phoebe Luke (27 Ida. 223; 
147 Pac. 786).-Defendants were convicted in the District Co urt of 
the Seventh Judic ial Distric t, Canyon County, of the crime of grand 
larceny, and sentenced· to varying terms in the State .peniten tiary of 
from one to fo urteen years. Judg·ment sustained as to Ed Luk e, April 
21st, 1915. 

State vs. J. J. Bouchal"cl (27 Ida. 500; 149 Pac. 464).-Defendant 
was convicted• in the District Court of th e Eighth Judic ial District, 
B enewa h County, of the crime of selling intoxicating liquors in a 
prohibition distric t, and was sentenced •by the court to serve ten days 
in the county jail and to pay a fine of $100.00 . Affirme d, Jun e 10th, 
1915. 

State vs. \V. F. Kasiska (2 7 Ida. 548; 150 Pac. 17).-This a ppeal 
was taken from judgment rend er e d in the .Distric t Court of the Fifth 
Judicia l District, Bannock County, declaring the Bannock Hotel build­
ing in the City of Pocatello to be a common nuisance and enjoining 
I.he defendant from selling intoxicating liquors in said hote l. Motion 
to dissolve or modify the injunc tion was denie d. Affirme d, June 
16th, 1915 . 

State vs. F. }L Mickey (2 7 Ida. 626; 150• Pac. 39 .-An informa tion 
charging the defendant with manslaughter, due to his killing one 
Allen P earson while driving a n automobile on a public highway at a 
high rate of speed, was filed In the District Court of the Third Judi­
cial District, Ada County. D emurrer a nd motion to quash was sus­
s tained, a nd a n appeal taken. R everse d , July 8th, 1915. 

In re Ed Crane (27 Ida. 671; 151 Pac. 1006).-Proceeding in h a­
beas corpus, petitioner having been arrested and committed for hav­
in g intoxicating liquor in his p ossession. Constitutionality of th e 
Prohibition Law of Id a ho involved . ·writ qu ashed, petitioner r emand­
ed t o custody and law decla red con stitution a l. <September 11th, 1915. 

State vs. Hom et al. (27 Ida. 782; 152 P acific. 275).-The defend­
ants were convicte d in a Justice's Court in Custer Cou nty of the c rim e 
of permitting s h eep under their control to graze on a cattle range. On 
a.ppeal to the !District Court Of the Sixth Judic ia l Distri ct , Cus ter 
County. Th e trial court on motion dismissed th e jury. The State 
a:l)pealed .and jwdgmemt of the 1-0wer cowr·t w as reve.rsed, Omolber 5th, 
1915. 

State ' 's. G u y B uster (28 Id a. 110 ; 152 Pac. 196 ).-D efend a nt was 
convic te d in the District Court of the Fourth Judicial District, L emhi 
County, of the c rim.e of murd er in the second deg ree, a nd sentenced 
to the State ·pris on for not less than t e n nor more than thirty year s. 
Reversed, October 23 rd, 191 5. 

I 
\ 
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State YS. )lox ~lox (28 Ida. 176; 152 Pac. 80 2).-Defendant was co n­
v icted in the District Co urt of the Seco nd Judi c ia l District, Nez Perce 
County, o f th e crim e of assault with a d ead ly weapon, a nd was sen­
tenced to serve an indetermina te term in the p enitentiary of not less 
than on e nor m or e than t wo yea r s . Affirm e d , N ovembe r 1st, 19.15. 

State ' 'S. J. A. Givens (28 Ida. 253; 152 Pac. 1054).-Defend a nt 
was convict ed in the District Court of the .Seventh Judic ia l Distri ct , 
Canyon County, of the crime of m aking fa lse r eport on the affairs 
a nd financial condition of the Bank of Nampa, and was sentenced to 
ser ve a term of fro'm six m onths to three year s in the Sta te peni­
tentiary. Reversed, Novemiber 27th , 191 5. 

State vs . Charles Geot·ge (Not r eported) .-The defendant was con­
v icted In t h e District Co urt of the First Judicial District, Shoshone 
County, with the crime of murde r of the first degree, and sente nced 
to be hung. D eath sentence commuted •by Stat e Board of P a rd ons 
to life imprisonment, an d appeal dismissed. January 13th , 1916. 

St:a te vs . .H. C. Jones (28 Ida. 42 8; 154 Pac. 378).-Defendant was 
convicted in th e 'Dis trict Court of the E ·ighth Judic ia l District, Bene­
wah County, of th e c rime of m anslaughte r, and was senrtenced to serve 
a term in Nm State ·Penitentiairy of from {\Vo t•o t en years. Affirm e d , 
J a nuary 22 nd, 191 6. 

State ,.s. Jesse Scoble (28 Ida. 721; 155 Pac. 969).-Defenctant was 
convic ted in th e District Court of th e F ou r·th Judi cia l D istrict, Blaine 
County, of the crim e of grand larcen y, and sentenced to serve a term 
of f r om six to f ourtee n year s in the State pe nitentia r )·. Aff irm ed, 
March 16th, 19 16. 

State YS . Swan Bm·g (28 Ida. 724; 15 5 Pac. 968).-Defend ant was 
co nvicted in t h e Distr ic t Court of th e Sixth Judicia l D is tric t, B ing­
h a m County, of obstructing a public road a nd senten ced t o pay a fine 
of $100.00. Affirmed , Mar c h 17th , 19 16. 

State vs. J . 'V. Baket• (28 Ida. 727; 156 Pac. 103).-Defe nda nt was 
con victed in the District Court of th e Third Judic ia l District, Ada 
Coun ty, of the crim e of assau lt with a dead ly weapon, and was sen ­
tenced to serve an ind e t ermina t e term in the penitentiary of not less 
than six months n or m o r e than t wo yea rs. Affirmed, Mar ch 21st, 
19 16. 

Stat e vs . Fran k ,V. Andt·us ( 29 Ida.--; 156 Pac. 421).-Defendant 
wa s convicted in the District Court of the Fifth Judicial Distric t, 
Bannoc k Co unty, of the crime of incest, and was sen ten ced to serve 
a n indeter m ina te term in th e State penite ntia r y of fro m five t o ten 
year s. Reversed, April 5 th, 1916. 

State vs. Mlchael Murphy (29 Ida. --; 156 Pac. 908 ) .-The Sta t e 
a ppealed f rom the ruling of the District Court w h e r e acquital h a d 
been h ad under advisor y instru ction complyin g with provisions of 
Sec. 787 7, Rev. Cod es. Appea l dismissed o n motion of defend a nt. 
April 25th, 1916. 

State vs . Cha.rles Altwatter ( 29 Ida.--; 157 Pac . 25 6) .-Defend­
an t was convicted in the District Court of the First J ud ic ia l District, 
S h oshone Count y, of the crim e of sodomy, a nd was sentenced to 
serve a term in th e penitentiary of n ot less tha n five years. Affil'med , 
May 9th, 1916. 
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State vs. Fong Loon (29 Ida.--; 158 Pac. 233).-Defendant was 
convicted in the District Co urt of th e Third Judicia l District, Ada 
County, of the crime of manslaughter, and sente n ced to serve a term 
in the penitentiary of from five to ten years. ReYersed, Jun e 15th , 
1916. 

State vs. Steen & Miller (29 Ida. --; 158 Pac. 499).---il:'efendants 
were convicted in th e District Court of th e Second Judic ia l Distric t, 
Idaho County, of the crim.e of grand la r ceny, a nd were senten ced to 
serve a term of from s ix to fourteen year s in the State p enitentiary. 
Affirmed, July 15th, 1916. 

State ' 'S . Marcus S. F i te (Not yet reported).-The defend a nt, a 
chiropractor , was convicted in the District Court of the Second Judi­
cial District of the c rime of practicing medieine a nd su r gery wi th'­
out a licen se. Reversed, October 9th, 1916. 

State \'S. H. D. Curtis (Not yet reported).-Defendant was convict­
ed in the Dis trict Court of the Fourth Judicia l District of the c rime 
of felon y, to wit: presenting to the Treasurer of Blaine Co unty cer­
tain false and fraudulent clai.ms, a nd was sentenced to serve a term 
in the State penitentiary of from e ighteen months to two years. Af­
firmed, December 16th, 1916. 

State ' 'S. ZacbarjaJi Cu t•tis and Cot·a Atkinson .- Th e defendants 
were ' convic ted in the District Court of the Fourth Judi cia l District, 
Twin Falls ·County, o.f the crim e of grand larceny, a nd sentenced to 
serve a term of imprisonment in the , t ate penitentian· of from one 
to fourteen year s . Ready for a rgume nt. 

State ' 'S. H . D. Cumanins.-The d efendant was co nvicted in the 
District Court of the Fourth Judicial District, Minidoka County, of 
the crim e of ilfegal transportation of intoxicali n g liquors in a pro­
hibition district, and was sentenced to imprisonm ent in the county 
j ai l for a term of three months and the paym ent of a fine of $500.60. 
Ready for .argument. 

State ,·s. W. P . Dawe.-The defendant \\'as convi cted in the District 
Court of the Ninth Judicial District, Bon n eville County_ of the c rim e 
Qof embezzlement of public funds in the amount of $8,430.78, while 
ac ting as 1Cl e rk of the City of Idaho Falls, a nd was sentenced to 
serve a n indetenminate term of imprisonment in the State penitentia ry 
of not less tha n one nor more than t e n years. Time for filing brief 
of appellant extended to J·a nuary 1st, 1917. 

State ' 'S. C. A. FealllSter.-The defendant \\'as co nvicted in the Dis­
trict Court of the 1Seventh Judicia l Distri ct , vVashington County, of 
the crime of having in his possession intox icatin g liquor, a nd was 
senten ced to serve 45 clays in the county j a il a nd pay a fine of $100:00. 
Pending. 

I n r e Geo. \\' . Gootle.-A proceeab1g in h aJbcas col'pus, bro ught · in 
the District Court of the Second Judicial !District, Clea r water· County, 
for the purpose of obtaining release of aP·Pellant from the Northern 
Ida,ho Sanitarium. Ready for a rgument. 

State vs. Joh n D. Gmd~· .-This is a n appea.l from the District Cou rt 
of the Sixth Judi c ia l Distri ct, Lemhi · County, and involves th e ques­
tion of whether or not former jeopardy m iay ·be pleaded where a 
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jury after findin g tha t th ey could· not agr ee were disch a r ged during 
the a bsence of defendant. Ready for argumen,t . 

State vs. \Vm. W. Lottridge.-Defendant was con vic te d in the Dis­
trict Court of the S ixth Judicial District, Lemhi Co unty, of the c rime 
of embezzle m en t, a nd was sentenced to serve a term of from one to 
fou rteen years in the 1Sta t e .p enitentia r y. Judgment a f fi rme d . P e ti­
tion f or r eh earing gra nted. 

State ' 's . Roy H . Lcc per.-Defe n dant wa s fo und guilty in the Pro­
bate Co urt of Clear wate r Co unty of the crime of disturbing the peace , 
a nd a f in e of $50.00 Imposed . An app eal was ta ken t o the Dis trict 
Court, but w as dismissed by th a t court on motion of the Prosecuting 
Attorn ey. Th e case was the n a ppealed t o the Supreme Court. Pend­
in g . 

State vs. Lundhig;h.- D efenda nt was con vict ed in th e Dis trict 
Court of th e Six th Judicia l District, Bing ham County, with the crime 
of m u r der in the second degr ee, a nd wa s sente n ced to serve a term 
of from te n t o fif teen years in the State p enitentia r y . R eady f or a rgu­
ment. 

State vs. E. E. ~fortOn.-Defendant was convic te d in the Dis trict 
Court of the Third Judic ial Dis trict, Ad a County, of the crime of 
m a inta ining a com,mon nuisa nce in viola tio n o f the Prohi bition Law, 
a nd was se nte n ced· t o pay a f in e o f $200 .00. P e nd ing . 

St.ate vs. Martin McGufre.-Defendant w as convi c ted in the Dis­
tri ct Co urt of th e N inth Judi cia l Dis trict , Bonnevill e County , of the 
crime of m a intaining a common nuisance a nd sente nced to ser ve four 
months in th e co unty j a il a nd pay a fin e or $500 .00. P ending. 

State ,.s. George Nolan and Perc y Hcath .-De fe nda n ts we r e con­
victe d in the Distri ct Court o.f th e F ourth Judicia l r:·istric t , Tw in Fa!ls 
County , of th e crim e of g r a nd la r cen y, and we r e senten ced to the 
Sta t e penite nti a r y fo r an ind e te rm ina t e t e rm o f f r om . one to four­
teen year s. Read y f or a r g um.en t . 

·St:a.te vs. Joseph Pa.rk.-The de fe n dant w as co nvicted in the Dis trict 
C'ourt of the N inth Ju d ic ia l Dis tr ict, J eff e r son County, of the c rim e 
of r ape, an d was sente n ced to th e Sta te p eni tentia r y for an inde t erm­
ina t e t e rm of from f ive to t e n years. P e nding . 

State YS. Sherwood Pla.tts c t al.-Defe nd a nts were convicted in the 
Dis trict Cou rt of the F ou rth Ju d ic ia l D istrict , Cassia County, o f the 
crime of gra nd la r cen y, a nd wer e senten ced t o th e St a te penitentia ry 
for a n indet e rminate t e rm of fr om on e t o fourteen years. Read y for 
a rgum ent. 

State vs. D . D. Roger·s.-T he defendant was con vic ted in th e Dis ­
tric t Cour t of the Fi fth Judicial D istrict , Power County, of the c rime 
of murder in th e secon d degree. a nd was sente n ced to the State 
penitentia ry fo r a n in d eterminate t e rm of f rom twenty t o forty year s . 
P ending. 

State vs. D . B. Richar'll son.- The defen dan t· was conv ict ed in t h e 
Di'strict Cou r t of th e Seventh Ju dicia l District , W ashing t on County, 
of the crime of h aving in his possession intoxicating liqu or , a nd was 
senten ced t o ser ve 45 days in th e county jail a nd pay a fi ne of $10 0.00. 
Pending . 
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State vs. Claude H . Roberts.-Defenda n t was convicted in · the Dis­
trict Cou rt of the Third Ju dicial District, Ada County, of the crim e 
of obtaining money under fa lse p r etences, and sentenced to serve a 
term of not less than t wo nor more than four teen years in the State 
penitentiary. Brief of appeliant not yet f iled. 

State ' 'S. Clyde Smith and Lloyd Logan.-The defendants wer e con­
victed in the District Cour t of the Seventh Judicial District, Adams 
County, of the crime of g r a n d la r ceny, a nd senten ced t o ser ve a term 
of from on e to fourteen years. R eady for a rgum·ent. 

CIVIL APPEALS. 

State ex 1•el. CJa1·a Mills vs. American Surety Company (26 Ida. 652; 
145 Pac. 1097) .- Action by State t o r ecover on su r ety company bond 
of William G. Cr use, former Bank Com.missioner , for the ben efit of 
certain depositors of the Idaho State Bank of H a il ey. Judgment for 
plaintiff below. Affirmed, December 31, 1914. 

Eudg·e vs. Gifford (26 Ida. 521; 144 Pac. 33·3).-0rigin a l applica­
t ion for w rit of mandate to comJpeJ the •Secretar y of State to issue 
a commission for the a ppointment of Honorable Alfred Budge to fill 
the full term of vacan cy caused by th e death of Justice Stewar t. \Yri t 
granted Novem•ber 28, 1914. 

State ex rel. Can~·on County , ·s. Jacob Fo1·ch (26 Ida. 755; 146 Pac. 
110).-This is a test case, brought in the District Court of the Seventh 
Judicial Distric t, Canyon County, involving the liability of druggists 
under lhe "Haight Liquor Law" · passed by the Twelfth .Session of 
the Legislature, and particularly the liability of druggists upon the 
bond the r ein required to be furn ished. Appeal was taken by the 
State fo llowing judgment for defendan t. Affi rmed, Februar y 8th, 
915. 

H.a1·1·y M. Coon vs. James A. Soinmerca.mp (26 Ida. 776; 146 P ac. 
728).-Action to e nj oin collection of sch ool tax. Motion t o dismiss 
app eal. Sustained, February 15, 1915. · 

D . L . Ingard vs. Barker (27 Ida. 124; 147 Pac. 203).-0n petition 
for writ of mandate to compel defendant as Secretary of State to 
issue plaintiff comm ission as member of th e State Board of Horti­
cultura l Inspection. Defendant directed to issue commissions to such 
persons as may r eceive appointment from the Governor. Mar c h 
19, 19 15. 

'V. "\V. Adamson vs. Boa.rd of County Commissioners, Quster County 
(27 Ida. 190; 147 P ac. 785) .-Appeal from an ord e r of the Board of 
County Comm issioner s disallowing a part of a claim fo r the prosecu­
tion of a c rimina l case ·by a special prosecutor ap.pointed •by the Dis ­
trict Court. J udgment for plainti ff below. Affirme d , March 31st, 
1915. 

Louise E. Ba1·ton vs. Board of Trustees, SO!die 1"'s Home (27 Idaho. 
28 6; 148 Pac. 471) .-Or iginal application for a writ of prohlobition 
to the Board of Trustees of the Soldier's Home. Anti-nepotism law 
construed. April 29, 191 5. 

D. L. Evans et al. ' 's. Huston (27 Ida. 559; 150 Pac. 14).-An 
original application for writ or mandate to compel State A uditor to 
issue ·State warrant to principal of Albion Norm.al School again st 
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moneys of the school fund which had accrued thereto prior to first 
day of January, 1915. Writ issued June 18th, 1915. 

Fox ex l'el. State vs. Flynn (27 Ida. 580; 150 Pac. 44) .-Proceed ing 
upon petition for writ of mandate directing the presiding judge of 
the District Court of the First Judicia l District to assume original 
jurisdiction of a certain case involving a .misde m eanor triable in 
Probate a nd Justice's Courts. Writ issued June 22, 1915. 

James A. Munay vs. Public Utilities Commdssion (27 Ida. 603 ; 
150 Pac. 47).-0ri.ginal application for writ of review of an order of 
the Public Utilities Commission fixing certain rates charged by the 
Pocatello Water Company and ord e ring extension and enlargement of 
plant. Reversed Jul y 1st, 1915. 

Northern Pacific Ry. Co. vs. John L. Chapman (29 Ida. --; 15 8 
Pac. 560).--The question involved in this case was whether the in­
crease of five mills as special tax in school districts, authorized 'by 
Chap. 93, Laws of 191 5, Sec. 54, was effective at the time of the an­
nual school meetings h e ld in April, 1915, a t which such levy was made. 
This action was brought as a test case in the District Co urt Of the 
Second Judicial Distric t, Nez Perce Cou nty, and was decided by 
that cour t in favo r of the plaintiff com.panY. Reversed, Ju ly 1st, 
1916. 

Idaho-Iowa Lateral and Resel'vOit' co. ' 'S. C. C. Fisher (27 Ida . 
695; 151 Pac. 998).-Action to quiet title to an easement of land for 
reservoir and dam purposes. The Attorney General was called upon 
to defend the titl e of the defend a nt who held title through State 
patent. An a ppea l was ta k e n by the State from judgment for de­
fendant in the District Court of the 'rhird Judicia l District. Reversed, 
September 17th, 1915. 

State, R. T. ~Vea\'e1· e t al. vs. Twin Falls Canal Co. (27 Ida. 728; 151 
Pac. 1013) .~This is an ac tio·n commen ced in the Supreme Court for 
the pur.pose of procuring writ of mandate to com.pel the issuance 
of s h a r es of water stock to purchasers of State land within an irriga­
tion project. Peremptory writ issued September 25th, 1915. 

State to and for the use and benefit of 0. \ V. Allen et a l. vs. Title 
Guaranty & 8\lll'ety Co. (27 Ida. 752; 152 Pac. 189).-Action brought 
in the District Court of the Third Judicial District, Ada County, on 
behalf of depositors of the defunct Bo ise State Bank against the of­
ficial bond of the .State Bank Examiner. Judgment for p la intiff af­
firmed, October 2nd, 191 5. 

James W. Epperson ' 'S. County CollljlUiSSioncrs, Ada County (28 
Ida. 3 38; 15 4 Pac. 621) .--'l'his action involved· the constitu tionality 
of Chap. 27, Session Laws, 1915, w hich required the County Commis­
sioners to provide em ergen cy employment. Application for writ of 
mandate was filed to co m.pel the Commissioners of Ada County to 
furnish such em1ployment. Demurrer filed in behalf of the cou nty 
was sustained, alternative writ quashed and peremptory writ denied , 
J a nuary 8th, 1916. 

State ex rel . Peterson , ·s. Dunlap (28 Ida. 784; 156 Pac. 1141).­
A special proceeding to procure issuance of writ of m a ndate to compel 
Probate Cou rt of Ada County to t a l<e certa in steps necessary to exac­
tion of inhe r itance tax upon the Harriman estate. Held that the Sta te 
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w.as without righ>t to exact suC'h tax, Su.Jiiva n , C. J ., dissenting, April 
3rd, 1916. 

Uitynwnd L . Givins ,·s. County Co.rnm.issioners, Ada County (29 Ida. 
--; 157 Pac. 1120).-Action instituted by th e Prosecu ting Attorney 
of Ada County to compel the County Commissioners to pay to plain­
tiff the attorney's f ees allowed in tax foreclosure suits. Judgm ent for 
the defendants, May 23rd, 1916. 

Jobn Reilly \ 'S. Board of County Co.lllll1liissioners (29 Ida: --; 158 
Pac. 560) .-'.rhi5 is a n appeal f rom a judgment r endered in the Dis­
trict Court of the Second Judicial District, Latah County, sustain ing 
the right of the County Comrnissioners to order the Installation of a 
"complete tract index" at County expense. Reversed , June 13th, 1916. 

Fluhai.·ty vs. Boanl of County Commissioners ( 29 Ida. --; 158 
Pac. 320) .-This is an appeal from the judgment of the Distric t 
Court of the Second Judicial Distric t, Nez Perce County, reversing a n 
order of the B oard of Cou nty Commissioners making an appropria­
tion of $2,500 .00· out of the current expense fund of the county in aid 
of Northwest Livestock Association for th e year 1915, and involves 
the constitutionality of Sec. 3040, Rev. Codes. Aff irmed, June .13th, 
1916. 

captain E. G . Davis vs. Barket• (Not r eported).-Action in mandate 
to COffilPel defen(lant, as Secretary of State, to certi fy down relator's 
name as Captain E. G. Davis to County Auditors for purposes of 
primary election ballot. Writ granted, August 14th, 1916. 

Potlatch Ltiinber Oo. vs. Conunissioners Latah County (Not ye t r e ­
ported) .-This is a proceeding fo r writ of mand a te to co mpel the 
Board of Co unty Comimil;sion ers of Latah County to ievy a general 
property tax on the assessed va l-uation of a ll the taxable property in 
the county for the su.pport and maintena n ce of public · highways. 
Pei:emptory writ deni ed. Reversed, Septem.ber 26th, 1916. 

Northwest JJight & \Vater Co. vs. S tate Board of EQJualization (Not 
yet r e ported) .~A proceeding on writ of review to compel State Board 
of Equa li2laMon, Slitting as an assessing bo"aJI'd, to accept for purposes 
of assessment, the valuation put upon petitioner's property by th e 
Pwblic Utilities Com·miss10n, fo r rate making purposes. vVrit quashed, 
November 2nd, 1916. 

State vs. Na.tional Surety Co (T. 0. Coffin, Intervenor ) (Not ye t re­
ported) .-Inte rvenor sought to enforce a lie n upon the proceeds of a 
judgment against the defendant and in favor of the State. The court 
below refused to recognize said lie n a nd upon ap peal the decision was 
a ffirmed D ecem'ber 13th, 1916. 

D. L. U.hoades vs. State Board of Equalization (Not reported).­
Action for writ of mandamus, the ques tion involved being the method 
of ap·portioning the valuation of ra.ilroad properties as between main 
and bra nch Jines in the various co unties. The position of the Boa rd 
sustained and writ denied. 

Rome Adams et aJ. vs. Twin Falls Oakley Land & 'Vate r Co. (Not 
reported) .-An action instituted· in the Supreme Court for a writ of 
mandate to compel the defendant to deliver water to settlers on the 
Oakley project. Judgment for th e plaintiffs and writ issued , Decem­
ber 13th, 1916. 
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State vs. Frederick J. Cowen, District Judge.-A proceeding under 
.writ .of prohi b-i tion broug ht t o r estrain defenda nt from transferrin g 
to Bingha m County for tria l a misdem eanor case origina lly "orought 
in Jus tice Court in Cus t er Cou n ty a nd app eale d t o t he Dis trict Court. 
Case argu e d. D ecis ion n ot ye t r endere d. 

E . C. Davis vs. State of Idabo.-Action institu ted by pla intiff for 
r ecommenda tory judgm ent for da m.ages a lleged to h ave been sustain ­
e d by reason of a breal{ in the canal of the Kings Hill project, which 
break occurred after th e S ta t e h a d acquire d title. Awaiting field ex­
a mina tions i.Jy S ta te E n g in eer 's d e pa rtm ent pre liminary to h earing. 
Pending, 

M . E. Lewis vs. A. O. Christopher-This is a n a ppeal from the 
District Court o f t h e Sevent h Ju.di cia l Dis trict , Canyon County, and 
involves th e prop e r m e thod o-f d e t e rmJinin g the full cash va lue of the 
purch aser 's inte rest in St a t e la nd fo r taxation purposes. P ending. 

Iven A . Poteet \'S. Owyhee COunty.-Action ins titu t e d by Ivan · A. 
P oteet, a -Car ey Act entry.ma n und er the King Hill project , to r e ­
s tra in th e defendant from .issuing tax d eed for la nd of pla intiff. Case 
submitte d and a r g u e d on an a greed s tat ement of fac ts. The Dis­
tric t Court d enie d t h e injunction . On a ppeal to the Supre m e Court 
this judg m e n t of t h e District Court w as a ffirm e d . Upon r ehearing 
and upon a s h owing tha t the agr ee d s tatem ent of fac ts was incorrec t , 
the ca se was rema nd e d to the District Court with instruc tions to tak e 
t es timo n y on a ll m att e rs at issu e. Now p e nding in th e Dis tri ct Court 
of the Third Judic ia l rDistri ct. 

State & Robert Rayl vs. Twin Falls Salm.on River Ir.ind & \.\Tater 
Co.-Ac tion instituted in th e Supre m e Court for a writ of m a nda te 
compelling d efenda nt t o ente r into a co ntrac t for the sale O·f .a wate r 
rig ht to Robert R ayl for sch ool lands p urch ased of the State . Case 
a r g ued. Decis ion n ot yet ren der e d. 

Geo. F. Steele, JnSill'ance Com.missioner, vs. Humbird Lumber Co.­
An ac tion b rou ght in the Dis tric t Court of th e Eighth Judicia l Dis­
tr ict, K ooten a i Co unty, agai ns t th e defenda nt compa n y to collec t 
s ta tutory pe na lties fo r h aving in sured p r op e rty in com •panies n o t a u ­
thorized t o do bu siness in th e S ta te of Id a ho. Sta t e appealed f rom 
ord e r of th e lower cou r t dismissing the case. P e nding. 

CASES IN THE DISTRICT COURTS OF THE 
STATE 

Enterprise Irrigation Distric t ' 'S. State Engineer.-This s uit insti­
tute d t o obtain w ater rig ht decr ee. Settl e d b y s tipula tion. 

In re McFa.rney.- D efe nda nt was co mmitted to ja il t o a n swer the 
c h a rge of s tatutor y rap e a nd s u e d ou t w rit of h a beas in the F ou rth 
Judic ial Dis trict. D efenda nt r e leased . 

State ' 's. National Sill'ety Company.- A ction ins tituted in the Dis­
trict Court of th e Third Judicia l District, A d a Co unty, on the bond 
of 0. V . All en , d efaulting S tate Treasurer. Judgm ent secure d for 
$1 54,0 0 0.0 0. 
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Benewah County vs. State.-Action instituted in Eighth ·Ju1licial 
District, Benewah County, fo r condemnation of right of way through 
State land. D ecree entere d December 5th, 1916. 

Bliss Highway Dis trict vs. State.-Action instituted in the Fourth 
Judicial 'D istrict , Gooding Connty , for condemnation of right of way 
through State la nd . Decree entered Novem1ber 15th, 191 5. 

Intel'mounta.Jn Ry. Co. vs. Stat.e.-Action instituted in the Third 
Judicial District, Ada County, for condemnation of right o f way 
through State land. Decr ee entered. 

Plummer Highway District , ·s . State.-Action instituted in Eighth 
.Judicial Distric t; Kootenai .County, for condemnation of right of way 
through State la nd . Dec r ee entered Ma r ch 4th, 1915. 

Potlatch Lumber 00. \ 'S. State.-Action instituted in th e Second 
.Judicial Distric t, C learwa t er County, for condemnation of State la nd 
for rese rvoir site. Decree entered F e bru a ry 15th, 191 5. 

B. E . Stoutemeyc1· vs. State.-Action ins tituted in Seventh Judicial 
District, Canyon County, for condemnation of right of way through 
State la nd . Decr ee entered Janua ry 11th, 191 5. 

J . F. Shelley vs. State.-Action institute d in the Sixth .Judic ia l Dis­
trict, Bingham Cou nty, fo r cond emnation of right of way through 
State land. De cr ee entered Octo·ber 23rd, 1915. 

Lew Daniels vs. Pocatello Retail Grocers Association et al.-This 
action was brought in the D istric t Court of the Fifth Judi cial Dis­
trict, Bannock Cou nty, to 'restrain certain r etail g ro cers in the City 
of Pocatello, Ida ho, from forming an unlawful combination in viola­
tio'n of the Anti-'l'rust Laws of the State . P e nding. 

G1·amlview II"l'igation District , .s . State of Idaho ct al.-This is a n 
action brought in th e District Court of the Third .Judi c ial District, 
Owyhee County, to r ecover delinquent assessm ents levied by the Irri­
gation District on lands of defendants. This case is h e ld up pend­
ing decision of ·Suprem e Cou rt on case of s imil a r na ture now on ap­
peal. 

G1·a.ndvicw Irrigation District YS. Otto Altsch1n•l ct al.-Action 
brought in th e !District Court of the Third J udicial Dis trict, Owyh ee 
County, to iiecover delinquent assessm.en ts levie d by t h e Irrigati on 
District on lands of defendants. Thi s is a compa nion case of Grand­
view Irrigation Dist. VP.. State et a l. and is held up pend ing decision 
of Supreme Court. 

State \'S. Yates Center Highway Dist1•ict.-Action instituted in t h e 
District Court of the F ou.rth Judicial District, Elmore County , to re­
cov.er the a m .ount clai.m ed to be due the State Highway Commission 
a nd th e defendant Highway Dis trict. Complaint f iled . 

Rochstablel' . vs. Stlate Boarcl of Land Com:nussioner·set aJ.-Action 
ins tituted in the District C ourt of the Fourth Judicial Distric t, Twin 
Falls County, to r estrain t h e defendant boa rd from ca ncelling plain­
tiff's Carey Act contrac t. N ow pending on d emurre r to the com­
plaint a nd m otion to strik e. 
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State vs. Richfield Highway District.~Action instituted in the Dis­
trict Court of the Fo urth Judicia l Dis tric t, Lincoln County, to r ecover 
amount cla ime d to be due the State Highway Commiss ion under the 
contra ct ente r ed into between s uch Corrumisslon ·a nd th e d e fe ndant 
Highway Distric t. ComJPla int fil e d . 

Northern Pacific YS. Geo. R . Barker.-This ca se w as bro ught in 
the District Court of the Second Judic ia l District, Nez P e r ce Co unty, 
a nd is .based upon the sa me -principles o f law and in volves the same 
questions as the ca se of Northern Pacific vs. Giffo rd , now on appeal 
before the U. S. S'u;preme .Court. Argument on defendant's demurrer 
is d·efe rred by stipu la tion until a d ecisi on is had in the a.bove m e n­
tioned cas·e. 

Alder Creek Ry. Co. ' 's. State Lancl Bonrd.-Ac ti on · institute d in the 
Eighth J udicial Distri ct, Kootena i County, for cond emnation o-f right 
of w a y through Sta te la nd. Answe r fil ed . 

0 . S. L. It. R. vs. J . S. Parkinson and State of Idaho.- Action in­
stituted in t h e Ninth Judicia l Distric t, Ma dis on County, for cond em­
nation of ri ght of way through State la nd. Answer filed . 

Oregon Short Line YS. State.-Action institute d in th e District 
Court of th e Ninth Judicial District , Mad iso n County, to cond emn 
right of way through State la nd. An s wer fil ed. 

Oreg'On Short Line \ 'S. State.- Ac tion ins titute d in th e D istric t Court 
of the Ninth Judicia l Distric t , J e ffe rs on Count~· . to cond emn right of 
w ay throu g h Sta te la nd. Answer fi e ld . 

01·egon Short Line \'S. Sfute.- Action instituted in the •r 'istric t Court 
or the F ourth Judicia l Dis tric t, T win Falls Countr, to cond emn r ight 
o f w ay throu g h Sta te land. Answ er fil e d. 

Nash YS . Sta.te.-Action insti tute d in th e District Court o f the Fifth 
Judicial Distric t, Fra nklin County, to condemn right o-f way through 
Sta te land. Answ e r f ield. 

Highway District No. 1, Power Co., ,·s. Stat'e .-Action ins tituted in 
the Fifth Judicia l Dis trict , P owe r County, fOJ' co ndemn a tion of ri ght 
of way through .State land. Answer f il ed . 

State & Ring llill I 1·1iga.tion & Power Co. vs. Title Guaranty & 
Surety Co.- This is a n a ction brought by the Sta t e , in the Dis tric t 
Court of the Fourth Judicia l Distric t . fo r th e .purpose of foreclosing 
bond given a s a gua r a ntee of completi on of 'irriga tio n w ork s by th e 
irrigation company. Compla int filed . 

State & Ring Hill Extension Inlga.tlon Co. vs. Nnt'l Surety Co.­
Action brought 'by the S ta t e in the Dis trict Court o f the Fourth Judi­
c ial Distric t , for the purpose of for eclosing bond g iven a s a guarantee 
of completion of irriga tion "·orks by th e irrigation compa n y. Com­
plaint filed. 

State and B laine Co. frrig·atlon Co. , .s. Title Guarantee & Surety Co. 
-Action brought by the State in the Distr ic t Court of the F ourth 
Judicial District, fo r t h e purpose o-f foreclosing bond g ive n a s a guar­
antee of comple tio n o f irriga ti on w ork s by th e irriga tion company. 
Compla int fil e d . 
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· Following foreclosure proceedings h ave been instituted · in· ·behalf 
of .the Sta te in the various district co urts, acco.unt non-payment of 
inte rest on farm loans 

State ' 'S. John E. B eede. 

·State vs. H. H . Peters. 

State , .s. \V. S. Haws. 

State ·vs. J. R. Field. 

State vs. Hany s. and May L. \Vorthnum. 

State \ 'S. J a ne a.nd Grace Laug·hran. 

State vs. E. ·w. Bowman, F. \Y. Parkinson ct al. 

State vs. E. \\'. Bownum, Philip Schaff et al. 

State vs. J ohn H. Brownlee . 

" State ,·s . F. J. Colburn. 

State \'S. F r ederick Christen sen. 

State YS . Cot·a l\'I. AJlen. 

State vs. Joseph Y. Taylot·. 

State ' 'S. Obas . o. ·\vm·kman. 

State , ·s. Chas . P. 1-lartley. 

State YS. Otto Altschul. 

State vs . \Vm. A . Rankin. 

State ' 'S. Seth T. Morrison. 

State vs. \Vm. L. Turner. 

UNITED STATES SUPREME COURT 
Glen It. Both.we ll vs . Bing·hani County.~Wlrit or error to Supre m e 

Court of the State. Th e question involved was the right of the County 
to collect taxes a.gai'nst lands taken under what is comim,only known 
as the Carey Act, prior to t h e issuance of patent. J udg,ment of . the 
lo wer court holding such la nd s subject t o taxa tion a f firmed and 
w rit of error dismissed. 

Northe m Pa.cif!lc R. R. Co. vs. Glfford.-Ac tion by the p la intiff 
railway com.pany to r ecover fr o.rµ the S ecr etar y of Sta te a license fee, 
provided for· by ,t h e CorporaU.on Tax Law of the .State, paid u nde r 
protest. The plaintiff h a d judgrnent in the District Court· of the 
Second Judicial District, Nez Perce County, a nd app eal was taken to 
the Supreme Court by th e Sec r e ta ry of State. Th e question presented 
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to the court involved. the · constitutiona)ity, onder ·th;e ' Federal · Con­
stitution, of the Corporation License Tax of 1912, laws very similar 
to which h a ve 'been held unconstitutional in Californ ia and Wash ing ­
ton. The Supreme Co urt sustain the constitutionalrity of the A c t a nd 
reversed the District Court. The case is now pending on ·appeal be­
fore the U. S. Supreme Court. 

· Beaver Rilxer Power Oo. vs. United Statcs.-An action involving 
certain water rights in the State of Utah . Through its Attorney Gen­
e ral , Idaho has filed motion to appear as a friend of the court for 
the purpose of presenting argu ment r e lative to certain questions of 
water law involved in the case, the determina tion of which in the 
pending action will m a t erially affect Idaho. 

State vs. Socundino O:inaechevviarla.--Criminal prosecution for herd­
ing, grazing and pasturing sheep upon a cattle range in v.iolation 
of Sec. 6872, Revised Codes. Judgment for plaintiff affirmed by State 
Supr eme Court, October 5th , 1915. Appea l fi led February 14th, 1916. 

UNITED STATES COURT OF APPEALS 

Unit:ed States ' 's . Elias Marste1·s.-This is an a ppea l from judgment 
for .plaintiff in an action instituted by the United States in the United 
States District Court, to restrain defendant, as \Vater Co mmissioner, 
from interfering with th e head.gates of the New York Canal during 
the irrigation season. The United States cla im.ea the right to ta ke 
through the N ew York Canal its full appro.priation during th e entire 
irrigation season, to the detriment of lower but prior appropriators. 
Affirmed, Septembe r 1st, 1916. 

COntlmmtal & Oominercial Trust & Savings Bank vs. IGng· Hill Jrri ­
g-ation & Power Co. et al. and State of Idaho.-Action instituted · by 
plaintiff as trustee to foreclose bonds issued b y d efend a nt compa n y. 
B. P. ·Shawhan appointed recei\·er. .Decree for pla intiff. Judgment 
affirmed June l,lth, 1915. 

UNITED STATES DISTRICT COURT FOR IDAH.O 

People's Bank & T1·ust Co. vs. Fitzgerald et ux. and State of Jclaho. 
-Action to foreclose a \\·ater contract. Now pending on State's mo­
tion to dismiss. 

Twin Falls Salm.on .JU vm· Laud & Water Co. vs . . Caldwell et al. and 
State Board of Land Commissioners.-Ac tion by -plaintiff company to 
restrain State Board of La nd Commissioners from r e linquishing cer­
ta in la nds included within .Salm on River segregation. P ending on 
bill and answer. 

Uuited States ,·s. Canyon Count)o.-An action instituted to restrain 
Canyon County fro,m collecting t axes on lands em1braced in home­
stead entries in the Boise reclamation project for wh ich cond itional 
pa tent has issued or for which a. certifica t e of residen ce has issued. 
Judgm-ent for the defencla.nt. 
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INTERSTATE COMMERCE COMMISSION 
Public Utilities Com•nisslon vs . Ot'egon Short Line & Union Pacific. 

--Case instituted by the Public Utilities Comm ission of Idaho for the 
purpose of pro·curin g a n order reducing rates on coal from Wyoming 
mjnes to territory in so uthern Idaho.. A h ea ring was h a d a nd a de­
cision handed down F e·bruary 9th, 1915, to t h e effect tha t the rates 
complained of were not unreaso nable, and the com·plaint · was dis­
missed. 

State of Idaho and Public Utilities Com1m:lssion vs. Pacific & Idaho 
Northel'n and Oreg·on Sho1·t Linc.-Case brought to secure lower rate 
on logs from ·points on the P acific & Idaho Northern Railroad in 
Adams County to Boise. A hea ring was ha d and· decision rendered 
February 9th, 1915, reducing r a tes complained of from 9 cents to 7 
cents per hundred pounds. 

PUBLIC UTILITIES COMMISSIO~ 
J. H. Peterson , ·s. ~leadows Light & Po,ve1· Co.-Action b r ought be­

fore the Commission to compel · the defenda nt com1pa n y to provide 
and furnish adequate and satisfactory service. Def ~ndant order ed 
to provide additional facilities and better service. 

J. H. Peterson , ·s . Oregon Sbol't Line.-Ac tion instituted for the pur­
pose of o'btaining an order r educing passenger rates on branch lines 
of defendant railroad com1pany. Rates reduced to three cents on Twin 
Falls and Ashton br anch es. 

AI'thur Hodges, Ma~·or, vs. Boise A rt'esian Hot & Cold \Vate1· Co.­
Action instituted for the purpose of fixing water rates. Case ready 
for hearing. 

Arthur Hodges, Mayor, ' 'S. Capital \Vatel' Co.-Action inst:cuted for 
the purpose of fixing water rates. Testimony submitted. Awaiting 
filing of transcript of testimony so that briefs m•ay be prepared and 
presented. 

J. IT. Petel'son \ 'S. Washington \Vate 1· Powe1• Co.-Action Instituted 
for purpose of fixing and• reducing water rates. Order issued by Com­
mission to s h ow cause why rates should not be r educed to rates desig­
nated ·by Commission. Stil l pending. 

DEPARTMENT OF THE INTERIOR 
Union Phosphate Co. vs. Sta.te.-Land in Twp, 14 S., R. 44 E., B. M. 

Mineral contest. Pending before Com:rnission er of the General Land 
Office. 

In re H. E. 'or Charles N. Black-Lan1d im Twp. 44 N. R. 4 ·w. B. M. 
State selection held for cancel'l<ation. 

In re FI. E. of Casson Fel'l'el.-La nd i·n '.l.'wp. 46 N. R. 5 W. B. M. 
State selection held for canceJ laition. 



lthlPOR'I OF A'll'ORN I<JY GENEHAL. 29 

In re H. E. or David Campbell.-Land 'in T w.p. 46 N. H. 5 W. 'B. M. 
State seleeti-0 n h e ld fo r can cella ti-o n. 

In r e H. E. of Charles '''e tsel.- L a n d 1n Twp. 46 N. R. 5. \N. B, M. 
State selection h e~d fo r cancella tion. 

In r e H. E. or Simon M. Watson.- Land in Twp. 46 N. H.. 5 W . B. M. 
Staite selecti-0n h e ld ·for can cellation. 

In r e H. E. of Thomas A. Rogers.-Land in 'l'w:P. 43 N. R. 4 \ V. B. M . 
State se lection h e ld for cancellation. 

In re H. E. of JamL'S McG1·ecv3'.-Lancl in T\1'1p. 44 N . R. 4 W. B. M. 
State selection ·held for can ceHaUon . 

In r e H. E . or Cornelius ){c'Grce'' ~'.-Lancl in T\vp. 46 N . R. 5 VI' . 
B. M. State selection h eld for ·cancell ation. 

In i·e H. E. of John C. B lac k.-Land in Tw.p. 43 N. R. 4. ·w. B . 1\L 
St a te selection ·h e ld fo r ca n cella tion. 

In r e H . E . of Luther A. Tho1npso11.- L a11d J n Tw,p, 44 N. R. 5 v\T. 
B. M . State select ion h eld for ca n cell a ti on. 

In r e H. E. of Earle J. Atkius.-La .nd in 'l'wp. 43 N . H.. 4 vV. B.. M. 
State selection h eld t'or can cell a ti on. 

I n r e H . E. of \Vllliam H. ltudolph.- Lan<l in T\\''fl. 44 N. R. 4. \'\' . 
B. M. State selec tioo n h e ld for ca.n cellatio n. 

In re H. E. of J.B. Sit1·gent- Twp. 44 N. R. 3 E. B. 1\'.l. <State selec ­
ti001 h eld fo r cancell a tion . 

In re H. E. of B. F. Roge1·s--Tw p. 44 N . R. 3 E. B. M. State selec­
tion h eld for cancel la tioon . 

In 1·c H. E . of F 1•ank K e llc 1·- T wp. 44 N. R . 3 E. B. M. Stat e se)ec­
tion h e ld fo r ca n cenation . 

In r e H. E. of A . C. Ric 
h eld for can cella tion . 

T wp. 44 N. R. 3 E, B. M . Sta.le selection 

• 



Digest of Opinions Rendered 

AUTOMOBIJ ,ES. 

A uto11101h iles of Hural Ma il Carricws Not Exempt from License Tax. 

Query: Under 'Sec. 17 of Chapter 179, 1913 Session Laws, 567, are 
a utomobil es and other motor vehicles used, by rural ma il carriers ex­
empt. from license tax ? 

Held: That they a r e not , s in ce the~· are not "owned or co ntrolled " 
b~' t h e United States. 

A. 0. Christopher, April · l6, 191 5. 

A utomobile Tax llcqufre d of A ll Resident Owners. 

Query: Must a resident of Idaho who stores his automob ile in 
,'pokane dur ing winter months a nd w h o pays a utom.o:b iJ e tax in Wash- · 
ington a lso pay the Idaho tax? · 

Held : That a ll resid ent ow n er s of automob iles must pay the Idaho 
tax. 

W. H . Herrick, Septem1ber 8, 1915. 

Non-Resiclenis Not Uequirecl to Pay Autom~bilc J,ken5e Tax. 

Query: Are non -residents of the State of Idaho required to pa~· 
the Idaho license ta..-..:: upon automobiles owned by them and upon 
which the license tax' has been pa id in the Sta tes of which they a r e 
residents? 

Held: That they are not, if the States of w hich th ey are residents 
grant a simdlar exemption to citizens of th e State of Idaho, r eference 
being m a d e to Sec. 25, 1013 Session Laws, 569 . 

· E. H. Bayes, May 25, 1915. 

A utomobile License. 

Query : Is Senate Bill No. 8 1, Laws of 1915, r e la ting to a utomobile 
lice nses, unconstitutional under the provision of th e Constitution 
which r equi r es r eve-:n;e b ill s to origi nate in the House of Representa­
tives? 

l-Ielcl: That said bill is not a revenue m.easu r e within the meanin g 
of our Consti tution, but is properly a police m easure an d the r ais in g 
of revenu e is on ly incid enta l the reto. 

George R. Bark er , March 17, 1915. 

APPROPIUA'.rIONS. 

Continuing App 1·opriation for State Experi.inent Statfon. 

Query: I s the appropriation specified in Sec. 11 , of Ch a pter 189, 
1913 Session Laws, a ontinui·ng one? 

Helcl: That .by the language of the section a co ntinuing appro­
priation is created which s hall be available each year (or th e purpoes 
indicated in the act. 

Ralph Bicl<ell, March 17, 1915. 

I 
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Appt·op1•iatiou Bills--Effect of Ve toes. 

Quel'y : How s h ou ld appropriation bi lls passed by t h e last Legis­
lature a nd a ttempted to be vet oed in whole or in .par t by the Exec1;1 -
tive be p'r!nted iri the Session Laws? 

Held : A n ite m may be vet oed enti re ly, 'but where a n attem.pt h as 
been made to. r ed u ce an item, such attempt is futile. 

Geo. R. Barker, Mar ch 19, 1915 . 

County Ap1n·opriations fo1• Exposition E xhi1bits . 

QUl'Jl'Y: .Have co unty co mpnissioners the authori ty to appropriate 
money foir the gener a l purpose of co.Jl ect~ng, prepairin g ·an1cl main­
taining exhibition s of p rodu cts and indu stries of the cou nty at domes­
tic a nd fo r e ign expositions for the .purpose of encouraging immigra ­
tion a nd increasing trade in the p r oducts of the State of Idaho? 

H e1cl : 'That, under the p r ovisions of Ch apter 9 5, 1911 Session Laws, 
·340, the cou n ty com.missioners a re given such a uthority . · 

E. C. S. B r a ina r d, May 10, 1915. 

BANKS. 

l<~oreign Banks l\Ja.Jdng J_,oa.ns \Vithin th e Sta.t e. · 

Quet·y: Is a fore·ign ·bank protected in m a l<ing coll ections upon 
loa n s on Id a ho property, in cases w here the bani< h as not come· with­
in the Id.a h o fo r eign cor po·ra tion Jaw? 

Held: That a ban i< may m a k e such coll ect ion s without clanger of 
ttie , fo r eign cor poration law interveni ng as a defens e. 

0. V. Ad·a ms, J anuary 5, 1915. 

Bank Commissione t· Ma y Require Bunks to Disriosc of Real Estate. 

Query : U n der Section 38 of the Banking La,w, Laws 1911 , page 
399, can Bank Comm.issloner r equire 'banks that ha ve acqui r ed real 
estate to dispoce of sam e five year s from t h e acquisition thereof, or 
are such ba nks entitled to hold s u ch real <>>'<t.at<> 11nt i l ~ ive years from 
t h e date said Jaw went into effect? 

Held: Banl<s can be r equired to d ispose of r eal estate five years 
fr om the date o-f acquisition ther eof. 

A. E. Reid, i"C'ecembe r 28, 1914. 

Paid' U p Cap-ital Stoel.: and Not Sur1Jln s to Be Considered in l\litldng 
State ])eposits in Banks. 

Que r y : May t h e sur.p lu s ··or a bank be considered in con nec tion 
with determining . the a m.aunt of state funds which may be legall y 
deposited ther e in . 

Held: That u nde r the pro visions of 1Sec. 127 R. C., as amended 
by 19·09 Session Laws 363, the amount of State funds to .be · so de­
posit ed must be based upon the pa id up capital stock of the bank 
and n ot upon its &urplu s. 

0 . R. Baum, January 21, 1915. 

OOUNTIES. 

County ])i \"'i s ion- Liquidation of Inde btedness Cl'eatecl Thereb~·. 

Que t·y: What is best m e th od for co,unt y commissione rs to pursu e 
to liquidat e the ind1ebteclness of a county whic h was created by the 
division of the cou n ty? 
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Under Sec. 19 55, Revised Codes, warra nts s ho uld be registered a nd 
paid in order of r egistration, a nd when the n ext levy is made, t he 
county commission ers should provide for paym.ent of these warr a nts 
by fixing a t ax under tlte authority of Sec. 99 , Ch ap. 58, Laws 1913 . 

Expenses of Oounty Conunissiouers at Annmd M.eetlng-. 

Query: Are county commissioners e ntitle d to collect from the 
county such expenses as are inc urred in attenda n ce upon annual con­
vention at Boise. 

Hel<.1: They a r e not. 
Ralph ' ¥. Adair, Felbruary 3, 1915. 

Appoint!ment of J)eputy Prosecuting· Attorney and County Sterlo­
g raphe r . 

Quer•y: Does Sec. 1975 R. C. author ize a prosecuting attorney to 
appoint a deputy? 

Helcl: That it does. 

Quer3· : Cou ld such de·puty a lso draw salary as c le rk or steno­
g raph er in the office a t the same tim·e? 

Held: That as th e law ·speci fi cally pirovldes for a county steno ­
grapher, t h e same person car.not holcl position as county sten9grapher 
and deputy prosecuting attorn ey a t the same tim<e. 

C. A. J ohnson, F ebru ary 2, 1915. 

Probate Judg·~Itight to Issiue Deeds. 

Quer~' : H as the p•r obat e judge the right to 1ssue d eeds for c ity lots 
taken und1er the townsite ac t in territory w hic h or igina lly belonged 
to a n oth er county? 

Held: The proba t e judge h as such a right. 
Jamies A. Berry, March 3, 1915. 

County ])ivislon as Al"fecting Notaries Public. 

Quon' : Under the law relating to notaries pu'b lic as it n ow s ta nds, 
where county division h as t aken place, a re new seals and commjssions 
necessa r y fo r notaries comm.issi'oned in the old co unty, but by divi­
sion now located in the new ? 

Held: '.Dhlat they .aJr e n 01t. 
Myrvin Davis, J un e 28, · 1915 . 

Limit of Compensation of Count31 Oonnr~ssionet·s. 

Qiuery: May county commissionie r a charge $100 per year in addi­
tion to regular sala r y, fo r · ascerta ining that farm·s a nd farm yards 
a re prope rly c lean ed and m a d e san itry? 

Held: That salary provided by law is in f ull compensation for per­
formance of duties as county commissioner. 

Arthur W . Hart, Ap ril 18 , 1916. 

Holding Office a s Legislator and County Comnllissionet· Kot Incom­
patible. 

Que1·y : M ay a member of t h e state legislature hoJ.d office as a 
county commissioner? 

Jielcl: That there is no legal r eason wily he should not. 
Fra nk W. Cla rkson , June 5, l 915. 
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HIGHWAYS. 

Highway District COIIlllUissioners--Not Allowed Com,pensation. 

Query: Can highway district oeommiss ione.rs peirfo.rmJing the duties 
of a highway di'rector allow themseJ,ryes compensation therefor? 

Held: Tha t th e payment of compensation for such services is un­
warranted and unlawfu l under the provision of Sec. 22, Chap. 55, 
Session Laws 1911, and Sec. 28 of Chap. 55, 1Session Laws 1911, as 
a mended by Chap. 146, Session Laws 1913. 

C. ·w. Space, Decemlber 16, 1914. -Expenses of Highway Conuwssionei·s. 

Query: Under •Sec. 22, Chap. 55, ·Session , Laws 1911, may a hig h­
way com11111issioner lega lly charge for the u s of his a utom.01bi!e as a 
part of his expense in the performance of his official duti'es't 

Held: '.rhat h e may, it being under stood tha t su c h charge shall be 
r easonable. 

E. C. D avis, October 25, 1915. 

Hlghwn.y Fund. 

Quet·y : What authority has the State Hig hway Corrumission with 
refe rence to use of moneys in the State Highway Fund? 

Held: Thait so long as a ny •bond iS'SUe w1hi·ch has ·been a uthorizeo 
is protected by the setting aside of the n ecessary arn,ount to take 
care oC that issue as it matures, the Commission can use any othe r 
moneys rema ining ill1 said fumd as specified in .Chap. 179, 1913 &iss1ib n 
Laws. 

The o. Turner, January 29, 1915. 

I ssuance of DeCiciency Certificates Prohibited. 

Query: l\'[ay the State Highway Commission issue deficine~y ceir­
tiCicates in excess of the amount ap.propriated a nd a uthorized to be 
collected and expended by the commission? 

Held: Tha t d e ficiency certificates a nd deficiency Indebtedness are 
prohibited und~r the laws of Idaho, particular reference being had 
to 1915 Session Laws, 361. 

George R. Barker, May 4, 1916. 

State Highway Comm.ission Exempt from, Att'achm.ent and Ga1•nish­
ment. 

Query: Does attachment lie against the State Hig hway Commis­
s ion for credits in its hands runni·ng to a contractor, who is ·a lso a 
judgment debtor, and wher e attachment has issued under the jud.g­
ment ? 

Held; That, the Sta-te iHlighway Commission , 'being a State a.gency, 
is not properly subject to attachment or garnishment, and that it is 
not bound by a writ issued in such proceedings. 

George R. B a rl<'e r, August 10, 1916 . 

INTOXICATING LIQUOR. 

Auto Tt•uc,k Lh1e as Comn1.0n Car1•iers. 

Query: Is an a uto tru ck lin e a coni,m,on carrier which may legally 
engage in interstate transportation of liquors. 
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Held: 'Dhat Lt may b e, if such a u:to truck 1ine fa so r ecogn•ize d as 
a common ca.rrier by the Inter State Co.mmerce Act, and has complied 
therewith in the matter of filing tariffs, entering into contracts with 
connecting lines for the handling of freight, a nd h as m e t with other 
necessary requirements of said act. 

J a mes E. Albert, May 5, 1916 . 

\Vhat Con stitutes an Inm~icatlng IAquor Under the Statute. 

Que1•y: \Vhat percentage of alcohol must be present in a beverage 
to m a ke it an intoxicating liquor within the mJeaning of the Id a h o 
statute? 

Held: That the ·percentage of a lcohol present in the ·beverage has 
no bearing upon the question, since as a ·matter of law, by statutory 
enactment, a ll "spirituous, vinous, m a lt and ferrnJented liqu ors" a r e 
declared to be Intoxicating. 

John McDevitt, November 20, 1915. 

Leg-a.l Pm·chases of Alcohol Not limited Jn Quantity. 

Query: What is the legal limi t in quantity of alcohol lega.lly pu r­
chased? 

Held: That the law do·es not lirrljit the quantity of a lco hol which 
may be purchased a t any one time, •but that it d.oes give the Pro­
bate Judge a certain discretion, in that he must be satisfied of the 
good faith of the applicant befone issuing a permit. 

Lynn Bros. Hospital, January 19, 1916. 

Offer of Rewards for Apprehension of Offenders Against Liquor Law. 

Query: May a ppropriation for payment of rewa rds offered by 
Goverrno·r .be used f.o·r t'he a;pp·rehensfon of persons ·bri.nging !iquoir 
into the State and selling it contrary to Jaw? 

Helcl·: That it ma.y be so employed. 
M. Alexander, June 9, 1916. 

Alcohol for Drugs and Mia.nufacturing Pm•poses. 

Query: May a phys·ician com.pound drugs containing a lcoho l with­
out obtainir.g a permit from the Probate Judge'? 

Held: That h e rn.ay, where the com1pound Is for m edicinal pur­
poses, and not a m.e·re pretense to hide or disguise the a lcohol. 

Query vV,ha.t steps ar.e necessary t o the purchase of a lcohol from 
a wholesale house for manufacturing purposes? 

Held: That under the la w it is n ecessary lo apply fo r and obtain 
a permit from the Probate Judge, 

Barkley's Pharmacy, December 30, 1915. 

Alcohol to be Sold on Probate Judge's Perm!lt Only. 

Query: Is it permissibl e to fill a doctor's prescription for a lcoho·I 
unless same be accompa.nied by a perm·it from the .proba t e judge? 

Held: Tha.t the safer pra c tice is to sell alcohol upon a permit of 
the probate judge only. 

Ht. Maries Drug Com[lany, Octo·ber 6, 1915. 

Alcohol for Hospital Purposes. 

Query: May a hospital purchaso alcohol by the barrel, under· the 
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prov1s1ons of the Internal Revenue law, exem1Pting hospita ls from 
the payment of internal revenue? 

Held: That under the provisions 1915 1Session Laws, 40, alcoho l 
can only •be purchased from a registered pharmacist. 

John H. She.pherd, May 27, 1915. 

INS URAN OE. 

Three-Fourths Value Clause Jn Ffre Insurance. 

Query: Has the Bo<Lrd of Fire Underwriters the power to insist 
that what is known as th e "three -fourths value clause" be attached 
to policies written in th e Panhandle of Idaho? 

Held: That there is no legal prohibition preventin g such action 
on the part of the Board. 

George F. Stee le, July 24, . 1915. 

As to Excessive Increase in Insurance Rates . 

. Query: Has the ·State of Idaho .any authority under the a nti-trust 
or other stfttute to ta k e action against ·excessive increase in insurance 
rates? 

I1eld: That if there is a combination am1ong insurance men . of the 
State for the pur.pose of raising or regulating insurance rates, such 
action would be in violation of C hapter 1 25, 1911 Sessions, the so-caJled 
a nti-trust law. 

M. Alexander, May 4, 1916 . 

OFFIOIDRS. 

Appointment of Officers. 

Quc1•y: Is approval of the Sen:i,te necessary in the matter of ap ­
pointments made .by the Gove.rnor, ,where the I.aw rd'oes not pnovide 
for confirma tion of appointment by the Senate? 

Hehl: Confirmation by the Sena te is not necessar y. 
Herman H. Taylor, Ja.nuan· 18, 1915. 

Oath of Officers. 

Query: Can an officer take his oa,th of office a n y time after th e 
time prescribed by statute therefor ? 

Held: That statutes tix'ing time fo.r ·the •taking of oath of office are 
directory and not mandatory, and with the approval of the proper 
a uthorities, an . offi cer can take his oath of office after the time fixed 
by law therefor. 

PRIMARY ELECTIDNS. 

Pri):1~1jy ,Election Candidates Named . by Nomiml.tio1i a.nd not by 
Petition, 

Query: May Candidates n ame appear upon prima r y party ti cket 
where nomination has been made by petition and not by filing nomi­
nation papers? 

Held: TI101t for primary e'1ection pwr,poses, nomhnation by peti­
tion w~ rubo lis<h ed by 191 3 Sess•i-on Laws, 350. 

H. S . Gray, August 3, .1916. 
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SCHOOLS. 

Investment of Proceeds of Sales of University Lands. 

Query: "'\Vho is vested with power to invest moneys arising from 
the sale of lands .granted to the Sta te University? 

Held: 'I1hat such power vests in the State Board of La nd Com­
missioners. 

Query: In w1h!at securities may such moneys ,be invested.? 

Held: That such funds may only be invested in United: Sta tes, State 
and school district bonds and Sta te warrants, or loans on first mol't­
gages on improved lands within th e State. 

(~uei·y: vVha t is thti proper distribution of interest moneys derived 
therefrom? 

Held: That during the present bienni.um such moneys may· be 
used for the support and maintenance of the University, in accordance 
with the provisions of Sec. 4, 1905 Session Laws, 417. 

Bernice McCoy, September 24, 1915. 

Consollda·tion of Common School and Rul'al Hig·h School Districts. 

Query: May a common school and a rural high school district con ·· 
solidate in the interests of efficiency and economy? 

Held: That they may not, but that they may contract with eac h 
other for the use of the same buildings, etc., so long as neither inter-
feres with the other. 

Bernice McCoy, M·arch 16, 191?· 

Building of Teachers' Cottag'es by School Boards Not Permitted. 

Query: Has a school board the authority to build cottages for the 
accommoda tion of teachers employed by the district? 

Held: That under the law as it now stands, the board is not vested 
with such authority. 

E. 0. Sisson, April 11, 1916. 

Use of Schoolhouse fol' Religious Purposes. 

Query: Under what conditions, if any, m a.y r e ligious services be 
held in a schoolhouse'! 

Held: Such services may be held by a ny church, charitable society 
or institution, upon such terms as the d irectors may say, so long as 
such services a re not held during school hours and do not in a ny way 
interfere with the regular work of the school. 

Mark Austin, November 18, 1915. 

School District Eleetions-QuallJ'ication$ of Electol's. 

Query: Who may v ote in schood district election upon the ques­
tion of selecting new schoolhouse site·? 

Held: That any person having the qualifications prescribed under 
the general electi.on laws of the State m ay vote at such election. 

Query: vVho m ay vote upon the question of special tax to be 
levied? 

Held: That for this purpose, the above qualifications of electors 
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are further narrowed to "actual resident freeholders or h eads of fam­
ilies." In other words, only those persons may· vote who actua ll y 
reside within the district and own property, or a r e the h eads of 
families therein. 

E. T. Mitton, Ap ril 16, . f915 ,° 

Assistant to County School Supel"intendent. 

Query: May a · county superi'ntendent employ an assistant? 

Held: Tha t under Sec. 37 of Chapter 159, Session Laws 1911, spe ­
cific authority is given for the employment of an assistant or assist­
a.nts in t!he offi ce of th e cou nty su perintendent. 

Ella M. Miller, Januar~r 29 , 191 5. 

F'ree T<'xt Books for Schools. 

Query: Is it mandatory upon sch ool districts to furnish free text 
books ? 

Held: 'l'hat it is n<;>t, but that the distr ict h as th e a uthori ty to de­
c ide a t a meeting held fo r that p urpose , whether o r not free text 
books shall be furnished. 

Myrtle Journey, July 1.0, 1915. 

Rescission of School District Bontl Sa.le. 

Query: lf after vo ting, issu a n ce a nd sale of school distri c t bonds 
it is decided not to use t!he money for the purposes for w hi ch the 
bonds were voted, can the mon.ey derived from· the sa le of the bonds 
be employed to pay them off and so stop interest? 

Held: Tha t a meeting of the school district be call ed -and that if 
two-thirds of the voters present, qualified to vo t e at bond e lect ions, 
vote to r etire the bonds, th e board m a y do so . 

J . P. Gray, July 12, 1915. 

Independent School Distric t l <'nnding Bonds. 

Query: May independent school districts issue funding bonds . .fo r 
any other purpose of funding other than bonded ind ebtedness? 

llelll : That they may not. 
W. J. M1itcheU, J a nu ary 1 5, 1 916 . 

School District Det'iciency \Va.1•runts. 

Query: Under w hat c ircumstances may a· sc h ool district issue d e ­
ficiency "\Varrants.? 

Held: That, under the provis ion of Ch apter 5, 1915 Session La\\·s, 
19, orders for w a rra nts m a y be issued without r eferen ce to the in­
come for the year, but cannot exceed a n a mount equal to the or di­
nary a nd necessar y m a intenance expenses of th e district for the 
mini.mum telrm, in t h e ·eve~£ of the mP<proV'al of the State Bo·ara of 
E du cation. · A llen P. Asher, May 3, 1915. 

·,; . l . 

Eight Gmdes On1y for Rnrii.i Schoo1s. 

Quel'y: May rural schools give ninth g rade work? 

Held: Tha t non e but. rural high sch ools have authority to. h ave 
more than eight grades. 

Nellie A lbretson , October 13, 1915. : .: 
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State Funds Ava.Uable Only to Dlst1·ict Schools Whe1·e All Pupils Have 
Nine Months School. 

(~uery: May a sch ool partic ipate in Sta te funds unde r the provi ­
sion s of Sec. 54 of th e School Code, in w hich some of the pupils r e­
ceive less than nine months school ? 

Held: That it may not. 
R ;llph ·w. Ada ir, July 29 , 1915. 

Limit of School District Special Tax. 

Query: Where the specia l tax or 10 mills is insuffi cie nt, m ay tt) e 
school distric t levy an additiona l amount for g ymna sium work ? 

Helcl: That it may n ot , r e fe r e nce being m a d e to Sec. 1, Ch a pte r 
93, 1915 Session Laws. 

J. Fra nk Sim s, May 27 , 191 5. 

School District Trustees. 

Quet•y: Has the 'boa rd of trustees of an independent school dis­
tJrict, n ot class A, powe r to mra:k e a •contract emipl1Q1Y1ing a principal of 
schools for a term, Of two years ? 

Held : That th e boa rd has su ch right. 

TA.,XATION. 

Assessment of Bank Property. 

Que11•: Is a bank that c·arries on a n aibslrac t business entitled lo 
exemption from t a xa tion for such abstract cl.epar t m en t, und er f:ec. 
173, Revenu e Law, Laws 1913? 

Helcl: Bank is not e ntitle d t o su ch exem,ption. 
H. Rothwell , February 17, 1915. 

Assessment of RcscJ'vations of l\'line 1·a1 Rig·hts in Lands. 

Query: Has the assessor the right to assess reser va t ions of min­
eral right in lands sold to corporations, and fix a fl a t va lu a tion there­
on? 

Helcl: A fla t valu a tion wo uld be illegal. 
Thomas E. Martinson, Marc h 25, 191 5. 

Apportiorunent of Penalties on Delinquent Taxes, in Cases of Special 
Assessments. 

Query: Sha ll penal.ties an c1 inte rest collect e d on d e linquent taxes 
on special assessm1ents for city, village or in d e p end ent school dis ­
trict purposes -oe a·p.portioned to such city, village or sch ool distric t 
r espectively? 

Helcl: That wi.t h the ex.ce.pti-on of atto·nn ey's f ees a nd costs of su•it 
which are a p·portior. ed to t h 'J county expense fund, su ch cities, v il­
la ges and school dis tricts a re entitl ed to the·ir proportionate pa rt of 
the interest, pena lti'es, and costs accrued by r eason of the d·elinquency. 

T. W. Smith, F ebru a r y 11, 1916. 

Exemptions. 

Query: Can a p e rson who has receive d a n exe m p tio n of $1,000.00 
und er sub-di vis ion D, Sec. 4, C hap. 58, Session Laws 1913, c la im an 
a dditional exemption under sub-divisions G , H, I and J ? 
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Held! This question answered in the negative in view of the clear 
la nguage of the first p a ragraph of Sec. 4. 

E . L. Weaver,. Dece mber 30, 1914. 

liast Date fot· Uecelving· Taxes Without Penalty. 

Query: May county commissioners waive penalty where taxe's are 
not paid prior to first Monday in January? 

Held: That they have no authority to do so. 
C. W. Holmes, J a nuary 29, 1915. 

!Wad Poll Taxes. 

Query: Are road poll taxes levied in a highway district compris­
ing an entire county properly certified up to the tax co llector of the 
county for the collection of delinquent taxes? 

Can such taxes so certified be made a lien aga inst r eal estate as­
sessed to the person liable therefor? 

Held: That both or th ese q~1 estions must be answered in the af­
firmative. 

H . 0. Frazier, D ecem1be r 16 , 1914. 

Special Municipal Assessments-,Vho Shall Place Upon Assessmient 
Roll'? 

Query: Referring to Sec. 2337 H. C. and Sec. 107 , Art. 7, Chap. 
58, 1913 .Session Laws, upon whom devol\:es tht; duty of placing s·pe­
cial m·uni cipa l assessment;; upon the assessment roll? 

Held: That the latter section does not, b y implication, r epeal the 
former, a nd that such duty devolves upon the county assessor. 

Chester 0 . Cornwu,11 , November 9, 191G. 

Tax Sale Cet·tificate. 

Quet•y: Is the purchaser of a tax sale certificate for a n y given 
year such a party in inte rest within the meaning of Sec. 133, Chapter 
58, Session Laws 1913, . as to be entitled to redeem the property 
covered l]yy ihis 1tax sa.le certi1lii ea,te from a delinqu en cy certifi~te• iSJ&ued 
against the same property for any subsequent yea r? 

Held: Question a nswered in the affi rma tive. 
C. vV. Pomeroy, December 18, 1914. 

Tax Fot·eclosures by County. 

Quer~· : Is it m a ndatory upon co unty offic ia ls to institute tax fore­
closure proceedings in cases where such proceedings would result in 
actual loss to the count~' , owing t o the inconsiderable value of the 
property involved? 

Held: That a lthough it is aP•parently m a ndatory that tax fore ­
closures be brougiht in all cases, ye t the county commissioners wou lcl 
not be justified ii~ foreclosing in cases "·here by such foreclosu r e a 
monetary loss would r esult to the county. 

H enry S. Gray, November 27, 1915. 

Taxation of :Mining Uights to Use of Stt·eam. 

Query: Where a mining company has a right to dump tailings, 
waste material and debris into a stream, is such right taxable, and 
if so, how? 
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Held: That such rights, being· incidental t o th e gen e ral ·operations 
of the mining company, a r e not subject to taxa tion, except a s. they 
a.r e included in the ta.x whic'h the State imposes upon the m i n es as such. 

Dean Perkins, J anuar y 4, 1916. 

Taxes on Cal'e~· Act Lands. 

Query: When do Ca rey ac t lands firs t become assessable? 

Held : Taxes should be assessed a nd collected upon ·Car ey Ac t la nd s 
from the time final proof is mad e upo n such lands and accepted b y 
the State of Idaho. 

\Villiam A. Kin caid , Assessor, July 15, 1915. 

Manner of Fixing V alue of Oa.i·c~- Act Lamls Un<le.t• Piu"thtll~· Paid · 
Contracts. 

Query: What is the taxable in t e r est of tile ~ett l e r upon Care~' A ct 
lands, where th e co ntract price for the pu rchase of same togeth e r 
w ith water rigl_lt has only been partia lly paid ? 

Held: That such interest is su ch port ion of t h e full cash value of 
the land as the ratio existing be tween the amount of the pa~'rnents 

made upon the contrac t bear to th e total amount of the contract. 
D. C. McDouga ll , Ju ly 16; 1916. 

'l'RANSPOHTA'l'ION. 

F r ee Transportation-lss11ancc of. 

Qnery: Under House B ill No. 129, 1915 L egislature, w ho \\·ould be 
entitled to _receive free transporta tion ? 

Held : Transporta tion m ay be issu e d to any officer " ·hose duties 
require him to travel in the interests of tlh e Sta te , o r t o any d eputy 
authorized to perform the duties of his superior on a n y pa rticular 
occasion. 

Public Utiliti es Commission, March 22, 191 5. 

'J~ransportation-Issuance of Free. 

Query : Have r a ilroad companies a right to issue free tra nsporta ­
tion to certain state ofticia ls and den y the same t o oth e rs when su ch 
officials h ave been recommended by th e Public U tilities Com mission ? 

Answe r: Railroad compa nies must eith er a dopt the r e commenda­
t ions of the Public Uti lities Com mission a nd issue fre e transportation 
to a ll officials recommended, or r e fuse to issu e su ch tra nsport a tion t o 
a n y m ember o f the class. 

Public Uti lities Comm ission, Apr il 10 , 19l fi . 

J<'reo 'l'1·ano.po1·tation fo1· Public Officm·s and Deputies. . 

Que1·y: \i\-ho are the officers to· ,whom free trans porta tion may be 
legally issued? 

Held: That free tra nspo.rta tion may •be issued to any State officia l 
who holds an office c r·eated by the Constituti'on or la ws of this Sta te, 
and to the deputy of such officia l; also t o sheriffs and their depu­
ties. 

Que1·~· : "Who a re to •be considered as deputies within the meaning 
of ,the .a ct providing for free tr11 nsporta tlon of officers a nd their d e p­
uties? 
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1-leld: Tha t for th e p u r pos es in qu estion, a deputy is one a uthor­
ized or a.ppo inte d by fl. 1Sta t e o.ffi cial or . a sheriff to exer cise the right 
or office which the of fi cial ' himse lf exe rcises or possesses, f or a nd in 
th e place Of t h e said offlc!a l. . ,. 

Pu bli c Utilities Commission, Ma r ch 22, 191 5. 

F 1·ee ·Transportation fol· P h ysic-ians, ·Sm•geon s and Attorn eys at Law. 

Que1·)•: U nder ' vhat circ um stances may "ph ysicians. surgeons a np 
attorneys at law"_ .use (ree .. tra nsportation on common carriers? 

Held: 'lha t they may d10 so only w h en it a ppears tha t t h ey a.re in 
lhe perma nent employment of s uc.h co!TIIIIlon cauier, or are actually 
e mployed for the tim.e being up on business of ,such carrier which 
necessitates the particula r trav·el for which the f r ee tra nsportation in 
question has 'been · issued. · · 

Publi c Utilities Com:n,ission, J a nua ry 7, 1'915. 

F r ee Transpo~·ta.tion to l\Un.isters of Religion . 

Q ue r y: Is the Pres ident of a stake of th e Churc h of Jesus Christ 
of Latter D ay Sa ints a minister of r elig ion such as m ay r ece ive free 
tra nsporta t ion und er the faw. 

Held: That he is. 

Qu e r y: M ust µ. mfoister of relig·i.on d e vote his entir e tim e to his 
ministeria l duties, in ·order to entitle him to use free transportation ? 

H eld: 'l'hat .a person duly ord·a ined in h is respective church, 
to offic ia te and adm.in ister, is a minister of r e ligion ·within the mea'll­
ing of t l\e law, and e1111p loyment a long oth er lin es does not affect his 
status as su c h m inister. 

Public Utilities Commission, J a nua r y 1 8, 1916 . 

Q ueq•: Has the Public Utilities Commission t h e power to · c lassify 
ministers of relig ion, under the provisions of Se<;. 16 A-3, 1915 Ses­
sion Laws, page 258, fo r the pur.pose of determ~ning whether they 
shall receive annual free tranisporta tion or h a lf fa re permits? 

Held : That such com·mission h as such powN. 
Public U tilities Comamssion , Sep te m ber 2 3, 1915. 

WATER RIGH'l'S. 

Right .to S urplus Watet'. 

Qu ery: If a compa n y has ·decreed to it m or e wa te r than it can put 
to beneficial use, can it retain title thereto. 

Held : That under our statutes, title to wate r m ay not be O·btaine d 
b u t only the right to the use thereo f, and when the water is abandon­
e d or not put to benefjcial use, the title automa tically. r ev erts to the 
State. 

\Villia m Stib.el, · March 6,. 1915. 

R ig·b t to Lease \Va.te r R ight. i 

Q uer y : Can a nerson tempora rily lease a water rig ht belonging 
to him for which for th e tim~ be ing, h e .has no ·use? 

.Held : Tha t where a p e rson h as iotn unqualified right to the use 
of water , h e m ay lease the same temporarily. 

G'. A. Condie, ·July 31, l 915 . 
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'Vater for Stock llJld Dolllestic Purposes. 

Que1•y: Has a -person the right to use water for domestic and stoc k 
purposes whi ch h as 'been prev iously a ppropria t e d and used by a lowe r 
appropria tor? 

Held: That if a ll the water in question has been lega lly a ppro ­
pria ted ·by the lo wer us er, it could not be taken .by a la t er claim.­
a nt for s tock and domestic purposes without instituting conde mna ­
tion procee dings. 

Barbara Hoover, May 1 2, 191 5. 

Irrigation District Law as Applied to At'tesiau Projects. 

Query: Und e r .the irr.igatio n distric t la w , may a dis tric t be fo:rm ed 
u nd'ell" wihich th e water s up•:ply is t o be d errive d from ail'ltesia n wells·? 

Held: Tha t it may. 
· George A. Bremer , Fe-brna r y 2, 191 5. 

MISCELLA1VEOUS. 

City Appointive 'Officer Neecl Not Live 'Vithin City Lilllits. 

Query: Must a city a ttorn ey live within the city limits ? 

Held: A city a ttorney , being a n a ppointee, is n ot su c h a n officer 
as is required by Sec . 2189 R. C., to r eside within the city limits. 

Vi'. R. H a milton, June 4,191 5. 

DiscriJninatlon In Telephone Hates. 

Query: Where persons are r eceiving ide ntically the sa me cla ss of 
t elephone se r vice a s others, can a part of them la w fully be charged 
seventy-five cents p er month w hile other s a r e only ch a rged fifty 
cents per month ? 

Held : 'l'hat suc h ac tion constitutes unla wful discrimination a nd 
t hat matter should be r e ferred to Public Utilities Commission. 

J. A . Arkoosh, F ebru a r y 5, 1916. 

&~press Franks for State Prope1·ty. 

Query: Is it lawful f or express compa nies t o issu e frank s for th e 
purpose of tra nsporting prope rty for the Sta t e of Id a ho ? 

Held: Tha t s uc h action is la wful so long as the tra nsporta tion for 
w hich fra nks a r e issu e d lies wholly within the State of I daho. 

Public Utilities Commission, Ma r c h 30 , 191 5. 

Jurisdiction Over Mineral Lancls Wld:lin School Sections . 

Query: Does miner a l la nd within school s ections com e within state 
o r f edera l jurisdiction in the m a tter of passing title? 

Held: Tha t if the la nd in q uestion was " known minera l la nd" 
prior to the survey, 'by th e terms of the gra nt from the fe d er a l govern­
m ent, it is exempte d a n d title does not pass to the Sta t e. If, however, 
t h e la nd was not known to be minera l in c ha r acter prior to the sur­
vey, title would p a ss to the Sta t e at -the time of the survey, although 
it m ig1ht a fte rwa rds a,p.pea r tha t the la nJd w as rnimera l in character . 

Ravena! Macbeth, No,·embe r 7, 191 5. 

Prohibiting Sale of Soft Drinks, Etc., in Pool Halls. 

Query: ls it within the police power of city counc ils to prohibit 
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the sale of soft drinks, tobacco, refreshments or confections in pool 
halls? 

Held: Tha t if the sale of these commodities in a pool h a ll inte r­
feres with the enforcement of the la w , a nd if ther e is reasonable 
ground to believe . that such is th e case, the co un cil has power to 
p a ss a n ordinance proh ibiting such sale. 

S. C. Chad•wic k, Novembel!' 10 ,' 191 5. 

IUght to Sell Papers Upon Railway Station Platforn1. 

Query: May a r a ilroad compa n y g ra nt the exclu sive right to sell 
papers on its r a ilway station platform&? 

Held: That it may . 
Publi e U tilities Commission, April 14, 1916. 

Sale of Drugs by Osteo1mths. 

Query: May an osteopath lega lly sell or a dminister drugs ? 

Held: That he m ay not, r efer ence b eing m a de to Chapter 61, 191 5 
Session Laws, page 148. 

Dr. Ed. E. Maxey, September 2, 191 5. 

Selling of Meat by Farmei·s. 

QUCI'.y: Can a farm er , under th e prov isions of Section 27, Chapter 
1 8 4, Session Laws 1911, as amended in 1913, page 365, sell meat 
butchered by him? 

Held: '!'hat his right to sell is absolute as soon as mea t has p assed 
inspection b y Sa nita ry Department of State. 

George W. P a dgham, D ecem•ber 7, 1915 . 

Sunday Rest Law as Ap1Jlied to JJ;xpress Com1>anies. 

Query: "Do express · compa ni es come within the provisions of Sec. 
6824, Revised Codes, prohi b itin g the carrying on of business on Sunday. 

Held: Tha t they do. 

Query: Are suc h companies r equired t o advise the public through 
the Public U tilities Commission th a t they w ill not accept intra -state 
s hipments on Sunday? 

Held: Tha t th ey are not so r e quired , since it is unn ecessar y to 
declare tha t a n unlawful act will not be performed. 

Query : If by statute an inhibition is put upon express companies 
p r o hibiting carrying on business on Sunday as to intra-sta te ship­
ments, should it ~ot apply to inter-state shipme nts as well? 

Held: That it does not so apply, since the a uthority of the Sta te 
m ay not place a n y burd en ·whatever up on inter-state commerce. 

Publi c Util ities Comm ission, N'overnber 30, 1915. 

University Professo1· Not an Officer \Vitl1in Sec. 2080, R. C. 

Query: May a co unty a tto rney legall y hold a professorship in th e 
State University in view of the provisions of Sec. 2080, R. C.? 

Held: That a University prof essorship is neither a "county nor 
State offi ce" a s contemplated by said section. 

A . H. Oversmit!h, No vembe;r 20, 191 5. 
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Inclusion of Costs \Vith Fine in Fixing· Jail Sentence. 

Query: Where one has been fined and is sent to ja il fo r n 'on­
payment thereof, may costs of prosecution be included w ith fine dn 
dete r mining how m a ny days' imprisonment shall run based up on th e 
r a t e of deducting $2.00 from the fine for each day served ? 

Held: Tha t in such cases the costs of prosecution m ay be ad d ed 
to the fine a nd \\·orked out a t t h e rate of $2. 00 for ev.-ch cl ay's im­
pri sonment. 

Jose1ph H. Hor ton , J axrna r y 8, 1916 . 

Employment of Labor on State \\'ork by the Hom-. 

Quer y : Do th e Ida ho statutes prohibit employment of laborer s 
by the hour on State work? 

Held: That ther e is no such prohibition, provided that the com­
pen sation is m a de upon the basis of a n eight-hour day, a nd that ·s u ch 
labor er s sha ll not be require d n or permitted to w ork more tha n e ig ht 
hours per d ay, unless in case of em ergen cy. 

P . B. Shawh a n , F ebruar y 9, 1916 . 

M:agic Reset·voir a Lake or Navigable Stream. 

Query: Is Magic Reservoir to be considere d as a la l{e or n avigable 
s trea m w ithin the m eanin g of 1911 Session Laws 175, permitting th e 
cat chin g of trout between the first day of April a n d the first day of 
May in la k es and n aviga ble s treams. 

H e ld: ' 'Dha t it j g_ 

J . H. H elma n, April 1 8, 1916. 

Use of Endowment F und of Ida;ho Insane As~•lum for Building PTu·­
poses PI·ohibited . 

Query: May t h e en dowment fund of th e Id a h o In san e Asylu m be 
employed for building purp oses? 

Held: Tha t it m ay not. 
NI. A lexand er, May 27, 1916. 

R equiring IndividuaJs to P1·oduce •.rax Receipts in Auditing County 
Books. 

Query : Ma,y the Sta t e auditor r equire priva te individu a ls to pro­
d uce their tax r eceip t s, can celled persona l ch e<.:ks or other eviden ce 
of ·~he p~yment of taxes, W•h e n iit is fou.nd tha t such evid ence is n eces­
sary in m a king a complete au cl it of the cou nty books ? 

Held: That the State Aud itor p ossesses no suc1' authority? 
Freel L. Hu ston , June 23, 1916. 

1'1·osccution for Pollution of Strean1 or Lake by Sawdust. 

Quet·y: In prosecutions fo r t he pollution of strea ms or lakes b y 
a llowing sawdust to pass in to same, is the State r equired, under the 
p rov isions of Sec. 6, 1909 Session Laws, 90, to s how tha t the per­
mitting of sawdust to pass into a str eam or lake " w ill or m ay t end 
t o the destruct ion or dr iv ing away from su ch wat ers, a n y f ish ?" 

Held: Th a t s u ch s h oiY in g is not r equi red to be m ad e, a n d that 
the a bove quotation r e fe r s only to "oth er subst a n ces" mention e d in 
the act, a nd n ot to t h e words "an y sawdust ," it be ing a m a tter of 
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common k n owle d ge tha t sawdu s t, w h e n p ermitted to e nte r a str eam 
o.r- la ke, w ill injure tihe fis ih therein. 

W . H. T aylo r , July 2 6, 191 6. 

Municipal Bond Election. 

Quet·y: At a n e lec tion calle d f or the purp ose of voting up on bond s 
issu e d f o r erecting a municipa l elec tric lig hti'ng p la nt, it was desired 
t o know w ho, are entitled t o vote , and, th e vote l'' hich s u ch bon ds must 
r eceive in orde r to carry. 

Held: Under S e c. 2 316, as amen ded by Ch ap . 6 4, Sessio n L aws 
191 3, only qu a lified e lectors w h o a re taxpayer s of a c i ty or to wn m a y 
v ote a t s u ch elec tio n , a nd tha t t wo-thirds of a ll s u ch qualified e le c t or s 
must vo t e in fav o·r of the bond issue b efore the sam .e carries. 

John F e r ebauer , D ecem b e r 22, 1 91 4. 

Assista.ncc Given One Departinent of State G0Yer11111e11t by Anothe r. 

Quer~• : H as the U niversit y a right to f urnish a n engin eer t o as ­
s ist the U tilities Commission in m ,a king property v a lu ations? 

Held: Th e u se of funds a ppropria ted for th e Un ive r s it y in a ccom­
p lis·hing th e w ork p erta ining to th e Public Utilities Commissio n w ould 
be a viola tio n of law. 

'Ralph B ic k e ll , M a r ch 17, 191 5, 

rool and Billiard 'l'a,ble Licenses. 

Qnet'~' : I s it nece·ss·ary t o t ·a k e o ut a · lic e n se in order to m a inta in 
a .pool or billi a rd t a:ble in a c lub or lodge room ? 

I-felcl: Tha t it is n ot n ecessary t o ta ke o u t s uch lic ense, except in 
p laces w hich a r e op e n to th e genera l p ublic . 

J esse P. Rich , D ecem.ber 1 6, 1 914. 

Federal Revenue Stamps. 

Quer~· : VV:h a ·t is the r e.5po ns itbiJi ty of t h e county .r e,co1rde r in r e - ­
gar d to u se of f e de r a l r evenu e s t a mps? 

Held: R esponsi•bility for fa ilure to attach •r even ue Sltam .ps to in­
str u m en ts fil ed f o r record r es ts with th ose executin g th e ins trum en ts. 

R ay Gud m u ns en, F e bru a ry 3, 1 91 5. 

CONS'NtUC'l'ION OF AN'J.'l-NE P<Yl'ISM AC'J.' (1915 SESS. LAWS, 40). 

F or t h e g u id a n ce of officer s o f the d.iffe r ent s ta t e, county a n d muni­
cipa l gove rnmen ts in Id a ho, t h e fo llo wing op inion is g iven r egar d in g 
the a pplica tion o f the A nti-Nepotis m Act, w hich app ears as Chapt e r 
10 of th e Session L a ws of 1 91 5, page 40 . 

Th e a c t' in qu es tion inc lud es al l r e lation shi.ps \Y ithin th e third de ­
g r ee o.f co n san _<;·u in ity o r a ffinity. 

Consangu ini ty r efers to blood r e la tion s ; a ffinity r efers to the r e ­
la tionsh ip ex is ting 'be t ween a husband a nd the b lood r e lat il·es of h is 
w ife, a n d b e t ween a wife and th e blood r e la tives o f h er h usban d . 
A f finity in c ludes , in a ddition to th e ,above, a ll •brothe rs - a nd siste rs ­
in-law ; th u s, in the case of two m a rii e d s is ters, their h usba nds a r e 
r e lated l o each o tlrn r by a ffinity. 

The fo llow ing r e lati onships a nd n on e othe r a r e cover ed b y this ac t : 
Par e n ts, gran d p a rents, g r ea.t g rand par e nts, un cles a nd au n ts, b r o thers / 
a n d s is ters, child ren, gra nd children , g r eat g r a n dc hil d r en , n ephews a nd 
n ieces, husban ds a n a, w ives , 
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A public officer making a n appointment of any of the above narrued 
re la tives of his own, or of his w ife, 'is sa'b.i oot 1Jo t h e pena lties of th e 
ac t. 

Appointments M r ela tives within the prohibite d degree m a d e prior 
to May 8th, 1915, are legal, 'but s uch relatives cannot dra w .pay for 
a n y services r endered! a fter May · 8th , 1915, without subj ecting the of­
f icer or officers ·paying· th.em to the p enalties of the act. 

Boards of County Commissioners cannot, a fter May 8th , 1915, ap­
poin t to office, nor authorize the p aym ent of a sa.Ja r y to , any person 
w ho is rela ted to a n y m erruber Of t h e Board, within th e p r ohibited 
de,gree. This applies t o a ll s ta te boards and com1missions, a J.l county 
boards, ·all city and municipa l boards a nd cou n cils, and a ll trustees 
a nd directo·rs of road districts. 

Sch ool districts, irriga tion distr icts, drainage districts a nd improv e­
ment districts are not in clud ed! w ithin the te rms of t h e act. 

Th e h ead of one department of the state, co unty or muni c ipal go\' - · 
ernments may, wh en the sol e a nd ex c lu s ive a ppointing power r est s 
in him , appoint to offi ce a rela ti\·e, w ithin th e 1frohib'ite d degree, of 
the hea d of any othe r sta te, cou nty or municipa l d epartment, wh en­
ever such appointmen t is not "made on the agr eement or promise 
of such other offi cer or a n y public officer to appo int or furnish em­
ploy ment to anyone so r e la ted to th e officer mal<ing· or votin g fo r 
su ch appointment." 

The State Board of Exa min e rs a nd the Boa rds of County Commis ­
s io ner s, when a uditin g cla im s, ·a re not v iola ting the act when th ey 
a pprove the cla im s of p e rsons legally a ppointe d an d serv in g, eve n 
thou gh such persons are r e la ted to m embers of the Board of Exam­
in ers an d Boards of County Commissioners. 

The penalty of the act is a f ine of not Jess than t e n dolla rs nor more 
tha n one thou sand dollars, a nd r emoval from offi ce for a n y off icer 
m a king a n y ill egal a ppointment, and a sim ila r pen a lty for a n y officer 
knowingly pay in g money to any person illegall y appoin ted or illegally 
continued in employm ent a fter May 8, 191 5. 




