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REPORT OF ATTORNEY GENERAL

Decembe1 1, 1930

To His Excellency H. C. Baldndge
Governor of the State of Idaho,
Boise, Idaho.

Siy: :
_ I have the honor to submlt to you my blenmal -
report covering the business transacted by the At- |
torney General’s Department for the period begin- 3

ning December 1, 1928 and ending -December 1,
1930. )

DUTTES"

I need not recall to your mind the duties of an
executive nature imposed upon this office, but only
name at this point the several hoards and commis-
sions upon which the constitution or statutes pre- '
scribe that the Attorney Gene1 al must serve. They
are:

State Board of Examiners.

State Board of Land Commissioners.
State Board of Equalization.

State Cooperative Board of Forestry.
State Board of Prison- Commlssmnels
State Board of Pardons. .

State Board of Parole:

‘State Library Commission

State Board of Canvassers.

In addltlon to the foregoing, the last leglslatme
named the Attorney General as a member of a com-
mission to recodify the insurance laws of the state !
to the end that a new code on that subject might be -
presented to the 1931 session.of the.legislature. This
latter duty in itself has 1mposed cons,1de1 able addl- ;
tional work. '

000 =1 @ P $7 1O 1
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As a deputy is not authorized by either the con-
stitution or the statutes, it follows that the Attor-
ney General must personally serve upon these boards
and commissions. - ~

The duties of the office during the present bien-
nium, while most pleasant and extremely interest-
‘ing, have been very heavy. This was occasioned in
'part at least by reason of the fact that the legisla-
ture left a legacy of legislation some of which was ~
vigorously attacked in the state and federal courts.

I shall not undertake to detail the activities of

the office. The Attorney General is the chief law
‘officer of the state. In him is centered the responsi-
bility of advising all state officers, departments,
. and agencies in matters of law, and appear 1ng for
‘them in all actions and proceedings.

CASES OF INTEREST

Here I will refer to a few of the cases of gen-
eral interest defended or prosecuted by this office
during the perlod mentioned:

OLEOMARGARINE CASES
34 Fed. 2nd 683

The cases of the Best Food Inc., vs. John S.
Welch, as Commissioner of Agmculture, Otto Zur-
cher et al., against the same defendant; Davidson
Grocery C"ompany also against the same defendant
and Falk Mercantile Co., Ltd., against the same
defendant, were four actions brought to restrain
the collectlon of a tax levied by the last legislature
“on the sale of oleomargarine in this state and to
test the constitutionality of that act. The cases were
tried before a United States Statutory Court con-
sisting of two United States District Judges and
Judge Dietrich of the Circuit Court of Appeals.
The court unanimously sustained the constitution-
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ality of the act to the substantlal advantage of thet
dairy interests of the state. 4

“CHAPTER 252"
290 Pac 714; 290 Pac. 717 290 Pac 717; |
- 290 Pac. 717 : .l

‘The last legislature in an attempt to.tax capl-w-
tal operating in competition to banks enacted Chap-:
ter 252 of the Laws of 1929. This also was attacked‘
through United States Statutory Court.: Fqul cases|
were instituted. One section of the law exemptedy
capital invested in local building and lqan com-
panies and this discrimination against the foreign-
capltal was, of course, a sufficient glound for de-
claring that section of the law unconstitutional, and
the act was declared inoperative as to all bu11d-_
ing and loan companies. The remainder of the act
was sustained in these federal cases. These sev-
eral cases were entitled National Savings & Loan.
Assn. vs. Gillis, et al., which presented the side of
the building and loan companies; the New World
Life Insurance Company wvs. Gillis, et al., which
represented competing capital of the insurance com-
panies; the Vermont Loan and Trust Company vs.
Gillis, et al., representing the interest of concerns
~executing farm mortgages, and The Oregon Mort-
gage Company, Limited, vs. Gillis, et al., having
like interests. After the decision of the Statutory
Court sustaining the act in all respects except ‘as
to the building and loan companies, the cases
. brought by the New World Life Insurance Com-
. pany and the Vermont Loan and Trust Company
were combined and appealed to the Supreme Court
of the United States. In the meantime, the cases
of the Utah Mortgage Loan Company wvs. Gillis,
as Attorney General; the Spokane and FEasterw
Trust Company vs. Gillis; Union Central Life In-
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REPORT OF ATTORNEY GENERAL. ‘ 9 -

surance Company vs. Gillis, and the Chicago Live-
stock Loan Company: vs. Ada County, et al., were
instituted in the state courts also seeking to have
the acts declared unconstitutional. These last named
actions were successful and our Supreme Court
perpetually enjoined the Attorney General from
enforcing the provisions of Chapter 252.

“THE BUTCHER ACT”

The 1929 session of the legislature enacted
Chapter 148 to protect the livestock men from the
depredations of the thieves who steal livestock and
. butcher the same in order to destroy the brands |
thereon, and thereby destroy: the evidence of the
theft. This legislation was attacked in the United
-States Distriet Court in the case of C. A. Jungst,
et al., vs. H. C. Baldridge, et al. The court upheld
the constltutlonahty of the act. An appeal was
taken to the Supreme Court of the United States,
but thereafter dismissed on motion of appellants.

WILLIAMS, et al,, vS. BALDRIDGE, et al., RESPOND-
ENTS, AND MILNER Low LIFT IRRIGATION
DISTRICT et al., INTERVENORS.

48 Idaho 618.

This was a case of very considerable interest -
to irrigationists of the state who depend on pump-
ing to supply their water. Certain interests of -
_»Gooding County. sought to enjoin the. state from

allowing - the. Idaho Power .Company exemption o
from taxation to be applied upon the power bills ' -

of the pumping companies. The constitutionality .
of the act was upheld. This conclusion was of great !
" material benefit to farmers on irrigation systems

dependent upon pumping for their water. !
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10 REPORT OF ATTORNEY GENERAL

THE Four YEAR TERM CASE
48 Idaho 517 — 283 Pac. 532

A case of state wide interest and which at-

- . tracted much popular attention was that of Lane:

vs. Lukens, wherein an attack was made upon the
enactment of an amendment to the constitution
which provided a four year term for the executive
officers of the state. Both plaintiff and defendant
filed ' extensive briefs. The point involved was’
whether or not the statement of the question sub-
mitted sufficiently identified or was complete
enough to inform or advise the voters of the ques-
tion upon which they were to signify their approval
or disapproval. The plaintiff contended that the
amendment - was not submitted to the electors in a
proper legal manner or form. The Supreme Court
of the State held the amendment void because of
defectlve submission.

PRESTON A. BLAIR COMPANY VS. JENSEN
: 286 Pac. 366

. .This was an action having a far reaching effect
on the method of assessment and taxation of per:
sonal property. It limits the power to assess in that:
it requires that a dealer’s stock of goods must» be
assessed on the second Monday of January and
declares that our statutes do not provide for tax-
ing goods received thereafter during the year in
addition to the inventory Values on the tax day.

P\\ETTE COUNTY VS. STATE BOARD OF
EQUALIZATION

Pending in Supreme Court of Idaho .
This action is one of considerable importance
in reference to our assessments and taxation. It

is now pending in the Supreme Court and seeks
to require the State Board of Equalization under :
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‘REPORT OF ATTORNEY GENERAL ‘ 11

an amendment adopted by the leglslatule in 1929
to require some fourteen counties named in its
complaint to reassess their household goods ‘and
farm machinery. The amendment mentioned pur-
ports to empower the State Board of Equalization,
which has heretofore had only the power to equal-
ize, to now require reassessments. >

THE PoTATO GRADING CASES
Pending in Circuit Court of Appeals

Considerable time of the office has been spent
in defending various actions brought attacking
Chapter 115 of the Laws of 1929 which provides
for the regulations for the packing, grading and
sale of potatoes when packed for sale. The last
case instituted is entitled Detweiler, et al., wvs.
Welch, et al., and seeks to restrain the enforcement:
of the pr ovisions of the chapter above mentioned. It
was instituted in the United States District Court
-and resulted in favor of the state, in a decree dis-
‘missing the action. Appeal has been taken to the
United States Circuit Court of Appeals which will
be argued before that court on the 5th day of
December, this year.

- THE LITTLE LOST RIVER CASE :
In U. S. Di_étrict Court, Southern Division

- Twenty years ago there was organized in what
is known as the Little Lost River section of the
state an irrigation district. During nearly all of
this period the history of this district has been one !
of bitter contentions because of shortage of water.
Litigation has almost drained the resources of
both the builders of the system and those of the :
water users. Conditions became so serious: during .
the past biennium that dynamite bombs were placed .

on several occasions and a fear was expressed’ in :
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12 REPORT OF ATTORNiEYA GENERAL ™

~many quarters that loss of hfe might result. It Was

at this juncture that this office instituted an ac-
tion in the federal court making every interest
of the distriet a party thereto and seeking in that
disinterested tribunal with-the force of the law,
and yet by a disinterested plaintiff, to secure deter-
mination of all the conflicting interests 1nvolved
This case is still pending.

OTHER IRRIGATION DISTRICTS

- Active effort has been made both by the State:

Board of Land Commlssmnels and by the Attorney
General to assist in the reorganization ‘of three
other irrigation ‘projects mow seriously needing
such attention and without which they doubtless
cannot attain the prosperity and well-being that
their quality of soil should command for them.’
These districts were organized at a time when it
was believed their water supplies would irrigate
much lar ger acreages than subsequent experience
has shown possible. They started with large bur-
dens of bonded debts which must now be rewritten.-
Three of such districts other than the Little Lost-
River have had attention.: They are the Murphy
Irrigation District, the Mountain Home District,
and the Indian Cove System. The Gem Ilugatlon
districts had its reorganization successfully com- -
pleted this last year. Inspections were made of these
Districts and plans considered for their relief Wthh
may finally be consummated.

RECODIFICATION OF LAWS

T wish to renew the 1ecommendatlon of my
predecessor, Honorable Frank L. Stephan, that
the. next legislature give consideration to the re-
complhng and recodification of the Idaho Laws,
with, a view of having them written into a new
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code during the biennium of 1931 and 1932 and
reenacted at the session of 1933. The Compiled
Statutes of Idaho were codified in 1919, nearly"

twelve years ago. Since that date the leglslatule
- of Idaho has convened five times and at each ses-
sion has enacted numerous laws, which are either !
new or amendments to, or repeals of existing stat-
- utes. With two volumes of the code and five vol-
umes of session laws, even the trained expert in :
statutory law has difficulty in uncover 1ng all enact-
ments on many subJects

INHERITANCE Tax ACT

 The Twentieth Session rewrote the transfer tax
law of the state. Interpreting this new legislation
and putting the same into effect has taken con-

siderable of the time of one of my assistants. The =

new act is working successfully, producing revenue
much in excess of that of the old act, and in addi-
tion discloses to this office at once (Whlch was not:
true under the old law) the existence of all escheat’
estates, a most important feature for. the benefit
of the school funds of the state. ° :

REF‘ORESTATION ACT

The last legislature enacted Chapted 185 now
usually known as the Reforestation Act. It ‘made
provision for the placing of cut-over and burned-
over lands and lands chiefly valuable for the pro-
duction of commercial forest crops under the pro-
visions of the act, whereby for a period of fifty
years and during which a crop of timber could
~ be grown theteon, the same shculd be assessed at
a valuation of $1.00 per acre, but .upon maturity
shall pay a yield tax equal to twelve and one-half -
per cent. (1215%) of the value of the forest ma-
terial cut therefrom, based upon the +'u11 current
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14 REPORT OF ATTORNEY GENERAL

stumpage irate at the time of cutting, to be detei-
mined by the State Cooperative Board of Forestry.
It was necessary to place this act in operation
when at two proceedings held in North Idaho,
53,5679.76 acres made application therefor. Con-
51de1 able time was expended by this office in work-
ing out this procedure and in holding the necessary
-hearings, taking evidence, and entering -the neces-
sary orders to set these lands aside. ‘

MORTAGE FORECLOSURES

The entire time of one of my assistants is re-
quired to attend to matters submitted by the
Department of Public Investments and in the fore-
closure of delinquent mortgages:held by the state.

A special effort has been made to clean up and
" reduce to title every one of the old mortgages,
some of which had for one reason or:another been
pending for a number of-years. This is not /in-
tended as: the shghtest reflection upon my prede- -
cessors, whose vigorous plosecutlon of these mat-
ters made it possible for me to give time to these
more greatly involved pieces of litigation. Many
of these actions had been instituted ten or even
twenty years ago. I am happy to advise you that
every mortgage -so delinquent in character as to
need attention has been foreclosed.

RECOMMENDATIONS TO THE LEGISLATURE

It is the custom, I note, observed by the gleat
majority of the Attomey Lxenelals of the United
“States to include in their reports recommendations,
to the Governor and Legislature on necessary
amendments and leglslatlom to cure appalent de—-
fects of existing law.

This depaltment in the pe1f01mance of its
;dutles is constantly examining our statutory law.

%)
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The errors of leglslatlve dlaftlng or Judgment
come closely under -observation. Such is the mov-
ing reason for the following recommendations:

(1) It is my opinion that the Legislature
should enact legislation to replace Chapter 252 of
the Laws of 1929, finally declared unconstitutional
by our Supreme Court. Unless this be done, it
seems- probable that at no distant date—unless
we provide for the taxation of capital competing
with our banks—we may reasonably expect no
revenue in the way of taxation from those insti-
tutions.

I am 1elucunt to attempt to suggest a 1emedy
for so large a problem, but this fact appears estab-
lished from the extensive litigation we have de-
- fended in connection with the chapter, that any-
thing along the line of the ideas embodied in that
“Act must be accepted as unworkable, not feasible,
and even with variations and modification would
. probably be held unconstitutional.

: (2) The Eeforestation Act should be amended
to permit a smalle1 number at least, if not one
~ member alone, of the State Coopelatlve Board of
Forestry to conduct hearings and make prelimin-
ary orders when petitions are filed requesting that
lands be placed under the provisions of ‘the Act.

The evidence at such hearings, having been
taken and a transcript of the record supplied each
member, the Board could then in regular session
make dete1 mination as to whether or not the peti-
tion should be granted. In other words,:it is recom-
mended that the Board be empowered to name one
of its members to act in the nature of a master..
Such a plan would conserve the time of the Board
and greatly curtail the expenses of the hearings.

(3) I recommend that legislation be enacted
prior to the second Monday of January, 1931, if
possible, removing the restriction placed by our
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16 REPORT OF ATTORNEY GENERAL

Supreme Court in the case of Blair vs. Jensen, 286
Pac. 366, wherein it was held that only personal
property in the state on the second Monday of
January might be assessed and taxed.

(4) The revenue laws of this state, because
of many and frequent amendments are conflicting
and ambiguous. I renew the recommendation of
my predecessor that in the event the next ‘legls-
lature does not re-write our present plan of taxa-
- tion, a commission be appointed to codify the exist-
" ing enactments, on this subject.

(5) The State Land Board now sells both
grant and foreclosed lands on contracts running
for a period of 40 years with an initial payment
of only 10 per cent. As only the equity of the pur-
chaser is taxed, it will be qulckly seen that a very
large portion of the land is kept from the county
tax rolls for many years. The counties -are voicing
- considerable protest, not alone against thls but
other situations whereby: the state undermlnes the
valuations of the counties for taxing purposes.

The terms of these contracts should be cut to 20
years. /
(6) I want to hearnlly Jom 1n the recommen-
dation already made and laid before you by the
Honorable E. M. Hoover, Commissioner of the De-
partment of Public Investments, that his proposed
so-called “Debenture Plan” for the handling of
the educational and other trust funds received

from lands where mortgages: have been foreclosed

~ be adopted.

' (7) Re: The State Ensulance Fund. Through-
~out several administrations preceding my own the
legal work of the State Insurance Fund has been
pe1f01med by outside counsel. This work is con-
siderable -in amount, and in couxse has required
considerable e\pendltul es to private counsel.. I am
conscious that there is warrant of law for such pro-
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cedure, by reason of one of the decisions.of our
Supreme Court in reference to this fund. I cannot,
on the other hand, discern any serious or real pro-
hibitions against these services being performed
by the Attorney General’s office. ‘

It will, however, require the appointment of an-
other assistant in this office, as it would be impos-
sible with the present personnel and the work now
laid upon this office to take upon it these other
duties. I am confident that the salary of an addi-
tional assistant would not exceed the fees which
are now paid and which must necessarily be ex-
pended in the futule if the present -plan is con-
tinued.

All of the time of this addltlonal assastant would
not necessarily be required for the State Insur-
ance Fund. The Public Utilities Commission has °
frequently suggested the need of further assistance
than the pressure of other duties of. the office has
pelmltted dulmg the past biennium. By the ‘divi-
sion of the service of this employee between these
~ two departments, I am sure a considerable saving
would follow to the state both in se1v1ce and
moneys expended.

MONEYS RECOVERED

This department has recovered during-the past
biennium in agctions on bonds in favor of:the state
and in other forfeiture cases approximately the
sum of $26,000.00. No moneys of this character
actually go thru this office, hence no detailed .
account is rendered. ,

" CRIMINAL CASES

Of the forty appellate criminal cases briefed
and argued before the Supreme Court, only 5 were
reversed. Of the'16 cases involving v101atlon of
the hqu01 law, only 2 were reversed, ’
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18’ REPORT OF ATTOENEY GENERAL ‘

OPINIONS

2884 written opinions have been rendered by
this office during the past biennium. They lare
itemized as follows and include the opinions: on
extraditions and official bonds mentioned belov :

1247 Opinions have been rendered to officers of_._. the
executive department, commissioners, bureau
heads, prosecuting attqrneys, county and school
district officers. These in every instance were
carefully briefed before bemg reduced to oplmon
form.

1187 Opinions were rendzred on abstlacts contlacts
and bond issues.
Of these, there were written for the Depar tment
of Pubhc Investments

754 Opinions on 355. lgans, repr esentmg 293
abstracts examined.
132 Opinions on 69 school bond issues, and
12 Opinions on 10 abstracts for deeds:
For the Department of Public Works:
63 Opinions were written on 44 abstracts.
26 Opinions on 23 abstracts for deeds, and
156 Opinions on 150 contracts.
For the Board of Education::
37 Opinions were written on 15 abstracts
For the Game Department:
T Oplmons were written on 5 abstracts

EXTRADITIONS r

 During the year 1929, 39 extraditions were
presented to the office to be passed upon, of which
T were recommended for denial. Several hearings

AN

7
conducted by this office were granted by the Gov- .

- ernor. In 1930, 36 extraditions were passed upon,

3 recommended for refusal and 2 hearlngs were
held

OFFICIAL BONDS

During the biennium opinions have been writ-
ten upon 375 official bonds, of which 66 were:dis-
approved- or sent back for correction. i ’
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_CONCLUSION

In conclusion, I desire to express appreciation
to-my able and faithful assistants and employees,
without whose splendid capacity and fidelity to
duty, the work of this department could not. have
beén performed. Those assistants were: S. E.
Blaine, Leon M. Fisk, Fred J. Babcock, and Alfred
C. Cordon. For a portion of the tlme, Mr. Har-

mon E. Hosier ably assisted in the f01eclosu1e of

mortgages.
To my se01eta1y and stenog1 aphic f01ce I wish

to express my deep appreciation for their falthfu] -

. and splendid serviee. Those who served during the
whole or a part of the biennium were: Margery
Scholes Cornell, Secretary, Martha G. Williams,
Secretary, and as law stenographers, Grace H.
Detweiler, Helen ‘Shawhan, Beulah Scholes, Audr ey
Haynie, and Nelle Schultz,

My relations with the various state offlcels,
departments and commissions have been most pleas- -
ant. To those whom it has been my pleasure to
counsel I desire to extend by appreciation for their
cooperation.

And in conclus10n to you, my dear Governor,
T wish to express my deep appreciation for havmg
had the p11v1lege of being a part of your adminis-
- tration.

Re’spectful‘ly submitted,
W. D. GiLLIs,
Attorney General.
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Selected Opinions of Attorney General

More than twelve hundred wrltten opinions have beem
rendered by the Attorney:Genersl’s Office during the bien-
nium to the elective executive state officers, the legislature,
department heads, county officers and school districts. To
include them all in this report would have required a vol-
unte of such size as to make the expense of publication
prohlbltlve The opinions selected are given in full in con- .
formity with the practice followed quite umformly by the
Attorney Generals of other states..

AGRICULTURE
Forms of Advertlsmg Butter Substitutes Prohlblted

N,
1. - QUESTION: - -

~ Is the following advertisement, to-wit: “Gem‘Nut Mar-
garine is made from vegetable gils, milk product and salt”.
a violation of the provisions of Chapter 149 of the 1921
Session Laws? ;
OPINION : ;

The provisions of Section 1 of Chapter 149 of the 1921
Sesswn Laws reads as follows:

' “That it shall be unlawful for any person, firm ‘
or corporation to make use of the words, milk,
cream, butter, cheese, creamery, dairy, churn, cow,
the name of any dairy breed:or any pictorial repre- :
sentation of “any of these terms in:connection with wr
the sale, offering for sale, or advertlsement of any '
substance designed to be used as .a so-called sub-
stitute for milk, cheese, butter or ‘any other dairy
products.”

Baldwin’s Century Edition of Bouvier’s Law Dictionary
defines “oleomargarine” as ‘“‘artificial butter made out of
animal fat, milk and other substitutes; imitation butter.”

-~ In the case of Libby, McNeill & leby v$:U. S, 210 Fed
148, we find the following language:

“x *=-* YWhere words in everyday use are found on
the label of a food product, they:.are to be given
their ordinary and popular meaning, rather than

the commercial meaning which they have acquired
among manufacturers and dealers:.”
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Chapter 149 of the 1921 Session Laws is broad in its
provisions. It provides, in effect, that one shall not make
use of the word “milk” in connection with the advertise-
ment of any substance designed to be used as a so-called
substitute for a dairy product. The word “milk” is used
in this advertisemesnt as a descriptive noun or adjective
and probably is employed in this manner for the. purpose
of attempting evasion of the provisions of the statute.
- Referring to the use of the word “milk™ the statute does
not modify-the noun in any way. It does not touch upon
the use of the word, whether as a descriptive word or as
a noun, simply prchibiting .the use of the word “milk” in
any advertlsement

-I"am, therefore, of the opinion that the portion of the
advertlsement referred to above is in wolatlon of the pro-
visions of said- Chapter 149.

To Honorable George N. Tucker, W. D. GILLIS, ‘
Director of :Bureaw of Dairying, Attorney General. -
March 12, 1929.

The Federal Government Having Deleted Standard for
Ice Cream This State No Longer Has a Standard
o For That Product : ’

'~ 2. QUESTION:

The State of Idaho, by Section 1697, Compiled Statutes,
adopted the standard for ice cream used by the United
States Government at'the time of the enactment of Section
1697. Since:'that time the United States. Government aband-
oned or deleted the definition for ice cream. Since the Fed-
eral definition for ice cream has been dropped, what is the
present standard in Idaho"

OPINION:

- The section of the Idaho statute pertlnent to th1s inquiry
is 1697, Complled Statutes. It provides in part pertinent
to this inquiry, as follows:

“The standards of quality, purlty and strength -
for food, liquors, and drugs that have been or shall
be adopted by the United States department of
agriculture are hereby declared to be the standards
of purity, quality and strength for foods, liquors,
drugs and drinks in the state of Idaho.” - -

It will be observed that the statute prowdes for the
for the adoption iof standards of the strength of foods,

Digitized from Best Copy Available



OPINIONS OF AT'TO‘RNEY GENERAL

| vo
]

!

I

1

|
liquors and drugs that have been or shall be adopted by the .
United States Department.

Under this statute, when. the Umted States Depalt-
ment adopts a standard, it becomes the standard in Idah01
It will, therefore, follow that if it abandons a standard, if
is likewise abandoned in Idaho. Clearly it is the intent of
this act to make the standards of the United States Depart:
ment and the state department one and the same. The
-definition in reference to ice cream having been abandonec
by the government and the state statute being one intend-
ing to have the government standard as our standardl.
leaves the state without a specific standard of quality, pur:
ity and strength, ete., of ice cream. i

1t is, therefore, my opinion that the state department _
of agncultme hds no power to set up a new standard or .
continue in force the one abandoned by 'the gover nment in -
the absence of legislative authority so ta do. l

To Director, Bureaw of Dairying, W. D. GILLIS, i
January 25, 1930. Attorney General.

AMERICAN LEGION

Wearing legion Emblems When Not a Member !

i
l

" QUESTION:
Is a person subject to penalty for wearing an American
Legion emblem, when not a membel of that or gamzatlonl"

OPINION: ‘

We call your attention to Chapter 117 of the 1921- Ses-
sion Laws, which provides that any person who wilfully
wears the badge of the American Legion or any other
society. order or organization of one year’s standing in the
State of Idaho, or uses the name to obtain aid or assistance
in the state, or wilfully uses the insignia,. etc., the name
of any society, order or organization, the title of 1ts officers,
or its insignia, etc., unless entitled to use or wear the same
under the COI]\tltlIt]Oll and by-laws, shall be guilty of a mis-
demeanor. and shall be subJect to punishment, as set out
in said Chapter.

If any person wears the 1n’51gma of the American Legmn
to accomplish any of the purpozes mentioned above, he
is subject to prosecution under the act;:and it is our opiniém
that such person is prohibited by said’ statute from wear-

Digitized from Best Copy Available



OPINIONS OF ATTORNEY GENERAL K 23

ing such insignia, unless he is entitled so to do under the
constitution and by-laws of the organization.

- To Honorable Lester F. Albert, LEON M. FiSK,
Dep’t Adjutant, American Legion Asst. Attorney General.
December 31, 1928.

APPROPRIATIONS

Maximum of an Appropriation Must Be Fixed

4. QUESTION:

-Does the amendment of Section 5569 of the Compiled
Statutes as. provided by House Bill No. 305 make 'a valid
appropriation of pubhc moneys; in other words, is the
amendment as set out in said bill in reference to an appro-
priation constltutlonal ?

OPINION:

The amendment to Sectlon 5569 in addition to changlng

the fees to be charged as pertment to this 1nqu1ry reads
as follows:

“All moneys recelved by the Department of Rec- "
" lamation under the provisions of this chapter shall
be deposited with the: State Treasurer, and such
sums as may be necessary shall be available for
the payment of the expenses of the Department of
Reclamation incurred in carrying out: the provisions -
of this chapter.

“Such expense shall be paid by the State Audltor-‘
in the manner provided by law, upon vouchers duly
approved by the State Board of Examiners, for

.-the work performed under the dlrectlon of the
Department of Reclamation.”

It will be noted at the outset that the form of the
attempted appropriation follows Section 3013 of the Com-
piled Statutes of Idaho which makes the continuing appro-
priation out of the Carey Act Funds, except that the in-
stant amendment does not include the provisions of Sec-
tion 3072 of the Compiled Statutes of Idaho which specific-
ally limits the appropriation of Section 3013 as follows:

‘ “Provided that no obligation shall be incurred
under this chapter in excess of the amount avall-
able in said fund.”

In the case of Blaine County Investment Company v.
Gallet, 35 Idaho 102, the Supreme Court held that the

i
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statutory direction to pay for examination and survey of
certain streams in the State of Idaho did not constitute an
appropriation for the payment of claims arising thereunder
The court makes the following statement: ‘

“It is said in State ex rel. Davis v. Eggers,
supra, that: ‘As all appropriations must be within
the legislative will, it is essential to have the amount
of the appropriations, or the maximum sum from,
which the expenses could be paid, stated. This legis-
lative power cannot be delegated nor left to the
recipient to command from the state ireasury sums
to any unlimited amount for which he might file
claims. True, the exact anjount of these expenses
cannot be ascertained nor fixed "by the legislature
when they have not vet been incurred, but it is

usual and necessary 'to fix a maximum . . . . speci-
fying the amount above whlch they cannot be
allowed.’ ” . ‘

In the case of Jackson v. Gallet, 39 Idaho 382, at page
388, the Supreme Court of this State used. the following
language

“There is no maximum amount appropriated
out of which the claim in question can be paid. The
mere declaration that certain charges against the
state must be paid out of the state treasury on the
order of a board of commissionars does not make an :
appropriation and is not an authorization that a ¢
. specified sum and no more shall be used for a spe-
cific purpose and no other. While it is true that no
set form of words is necessary to make an appro-
priation, language used in ‘an act should show an
intent on the part of the legislature to make an
appropriation w-ithin the meaning of the constitution
and the court should not be -=called upon to infer i
from doubtful or ambiguous language that it was [
the intention of the legislaturz to appropriate the ;,
public funds which would be necessary in order to '
sustain the theory of plaintiff that an appropria-
tion was made under sections ¢ and 10 of this act.”

Numerous funds have been built up in various depart-
nments of the State government but a brief examination
of the statutes creating such funds will show that in each
instance those which have been attacked as unconstltu-
tional do not make a definite appropriation.

From a careful analysis of ithe amendatory part of the
Act under consideration it will be noted that the followmg
provision is made:

) “All moneys received by the department of rec-
lamation under the provisions of this chapter shall

be deposited with the State Treasurer and such
sums as may be necessary shall be available for
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the payment of eab])enses of the department of rec-
lamation mcurred in carrymg out the prov1slons of
this chapter.”” '
It is apparent that the language of the statute creates
a situation which probably was not intended by the Legls-
lature, but which, nevertheless, must be consider ed by thls
office.

First, it is prowded that the moneys recelved by the
Department of Reclamation shall be deposited with the
State Treasurer. It then provides that such sums as may
be necessary shall be available for the payment of the
-expenses of the Departmlent.

. I can arrive at no other interpretation consonant to
the reading of the'section than this, that all sums received
are paid into the State Treasury and then the entire fund

- in the State Treasury is made available for the payment
of the expenses of the . Department. This is clearly not
a valid appropriation -within the rules laid down by the
cases herein cited. No maximum sum is provided as the
limit for this appropriation.

It is, therefore, my opinion that a valid appropriation
has not been accomplished by this amendment and you,
as State Auditor, ;hould not pay warrants from this par-
ticular fund.

" To Honorable E. G: Gallet ' W. D. GILLIS,
State Auditor, = Attorney General.
April 1, 1929. : L )

N [

ASSESS‘MENTS OF PROPERTY

Capltal Stock of Banks Invested in Real Property
Deducted for Assessment Purposes

5. QUESTION

If a bank purchases a piece of property, making the
investment out of its capital stock, and later 'sells that
property under a conditional sales contract, the contract-
ing party agreeing to.pay all taxes due thereon, has the
bank the right to deduct from the capital stock, surplus
and undivided profits, the amount they have invested in
this property when arriving at the valuation of the capital
stock, surplus and undiv 1ded profits for assessmg purposes
for taxation?
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OPINION :

Section 3297 of the Compiled Statutes, as amended by .

Chapter 84 of the Laws of 1927, relating to the assessment
of shares of capital stock of banks and other 1nst1tutlons
for taxing purposes is as follows:

“The shares of capltal.stock of any bank, exist-
ing by authority of the United States or of this
state and located within this State, or of any build-

ing and loan association, trust company or surety -

and filedity company organized under the laws of

- this State and doing business within this state,

shall be assessed for taxation where  such bank,
company, association or other corporation is located
and not elsewhere, as in the same manner and upon

‘the same basis of actual value, and uniformly with

all other property assessed in the county in which
such shares of capital stock are assessed, said value
to be determined as of the secend Monday of Janu-
ary in each year at 12 o’clock meridian; Provided,
however, that no assessment shall be made on the
part .of such capital stock, -or the surplus or undi-
vided profits of such bank company, association or
other corporation which are at the time of assess-
ment, actually invested in and 1epresented by other
property, OR STOCK IN A BANK BUILDING
CORPORATION REPRESENTING OTHER
PROPERTY, owned by and standing upon the

records of ANY county IN THIS STATE * * * in

the name of such bank, company, association or
other corporation, OR BANh BUILDING COR-
PORATION, and which have been assessed and

entered for taxation in* * * ANY county IN THIS -

STATE for the said year, which part shall be
deducted from the value, as determined in the above
manner, of such shares of capital stock in listing
such capital stock for assessment. Any property
so represented in such capital stock, on account of
which a deduction has been: made in the assessed

.valuation of the shares of such capital stock, shall

be assessed sepalateh at its full cash value, as
other property.”

(
|
H

i

It will be observed that no assessment shall be made

on the part of such capital stock, or the surplus or undi-
vided profits of such bank, which are at the time of assess-
ment, actually invested in and represented by other prop-
erty owned by and standing upon the records of any county
- in this state.in the namie of suzh bank and which have
been assessed and entered for taxation in any county in
this state for the said year, which part shall be deducted
fron1 the value, as determined in the above manmer, of
such shares of capltal stock in listing such’ capital stock
for assessment.’
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Am analysis of said section will disclose that, before the
assessor is authorized not to assess entire actual value
of the shares of capital stock of any :bank, existing by
authority of the United States or of this state and located
within this state, it is necessary that there be, at the time
of assessment, a co»ncurrence of the following .conditions:

1. Part of the capital stock of such bank, or the sur-
plus or undivided profits thereof, must be actually invested
in and represented by other property.

2. Such other property must be owned by such bank

3. Such other property must be standlng upon the
rec01 ds of some county in this state.’

" Such other property, so standing upon the records
of some county of this state, must stand in the name of
such bank. ,

5. .Such property must, for said year, have been

- assessed and entered for taxation in some county in this

state. ‘
6. Such property must have been assessed separately

‘at its full cash value, as other property.

The fact that, after a bank has invested part of its
capital stock or its surplus or undivided profits, in other
property, it sells such property under a conditional sales con-
tract, the contracting purchaser agreeing to pay all taxes

due thereon, does not necessarily indicate that such invest-

ment has ceased. It may be that little or no payment has
been made by such purchaser on such contract. In such a
case, . the investment is still in existence to the extent of
the amount of the capital stock, surplus or: undivided
profits still unpaid to the bank under such -contract. The
fact to be ascertained by the assessor then is:

The amount of stich capital stock, surplus or unlelded
profits invested in such property yet unpald to the bank
under, such contract.

When such amcuht is ascertamed by the assessor, he is
authorized to deduct the same from the assessed’ valuatlon

of the shares of such capital stock, provided all the con-

ditions heretofore mentioned exist.

But the question arises, is the property represented
by such conditional sales contract owned by such bank,
within the meaning of said section? It is my ‘opinion that
it is.- :

The purchaser of land under a condltlonal sales contract
is an equitable owner to the extent of the amount of the
purchase price paid by him on such contract. Assuming
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: that the vendor was the legal owner of such property at
the time of such sale to the purchaser, the vendor, after
such sale, is still the legal owner, subject, however, to the ;
equitable ownership of the purchaser .

As already pointed out, such property must be standmv’
on the records of some county of the state and in the
name of such bank.

It is my view that the agreement of the purchaser. to
pay all taxes due upon such property, would in no way affect
this question. Such an agreement:is a private one between
the purchaser and vendor and does not concern the assessor
so far as the assessment of such property is concerned.

) For the foregoing reasons, it ‘is my opinion that, if a
" bank purchases a piece of property, making the investment
out. of its capital stock and later sells such property under
a conditional sales contract, the contracting party agree-
ing to pay all taxes due thereon, such ‘bank has the right
to deduct from the capital stock surplus and- undivided
profits, the amount such bank has invested in such prop-
“erty, less any such part of such- capital stock invested in.
such property that has been paid-to such bank under such
contract, when arriving at the valuation of its capital stock,
surplus and undivided profits of such bank for assessment'
purposes. .

To Mr. R. D. Leonardson, W. D. GILLIs,
August 24, 1929. Attorney General.

Banks May Deduct Amount of Capltal Stock Invested
in Land for Tax Assessments Although ‘
Reserves Set Up to Offset

6. QUESTION: : v

Where a bank through contributions from stockholders,
earnings or other sources, places funds in reserve to offset
investments in real estate, the bank, however, still owning
the real estate, may it still set up the investment in real
estate as a deduction.-from the amount of 1ts capltal stock
for the purpose of taxation? .

OPINION :

It is my opinion that a bank, under the:circumstances
mentioned, is not prevented from setting this real estate
up as an actual investment to be deducted from the amount
of the capital stock investment for purposes of taxation.

Section 3298, Compiled Statutes, relating to statements.
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by a bank for the purpose of assessment of bank:stock,

requires a sworn statement to be made and delivered to the

assessor, Showing, among other things “the amount included

in the valuation of such capital stock .which is actually
invested in or represented by other property whieh has
been assessed. and a. full description of such property; the

valuation of such capital stock, after deducting the amounts

included in the valuation thereof, which is actually mvested

1n or represented by such other property.”

The Supreme Court, in the case of First Natlonal Bank

v. Board of Comrnlssmners, 40 Ida. 391, 232 Pac. 905, was

called. upon to review the action of the Board of County

Commntissioners as a Board of Equalization in refusing to

- deduct from the value of the capital stock of the bank in,
question, the amount actually invested in other property

upon which the banx paid taxes. Quoting from the opinion

of the court:

“Appellant bank furnished a tax statement as.
provided by C. S, Sec.; 3298. This showed that‘its -
capital stock pald up was $50,000; the amount: of
its surplus and undivided profits less expenses and
taxes paid was $25,506.18, and the full cash value
of the capital stock, 1nclud1ng surplus and undi-
vided profits, was $76,506.18. No evidence was intro-
duced to dispute the correctness of the figures given
in this statement. Therefore, according to ‘the
statute, the ‘cash valué of the capital stock was:
$76,506.18. The statement showed that the amount
of capital stock actually invested in other property
which had been assessed to the bank was $96,306.49.
Evidence was introduced to show that part of this
property was not ‘assessed to the bank but to an-
other party:whé had bought it on contract. The
court therefore found, and its finding is supported
by the evidence, that the actual amount invested in
other property assessed to the bank was $86,556.49.
The court should have found the amount of ‘the
bank’s capital surplus and undivided profits :in-
vested in other property assessed to the bank and,
if it was all so invested then its capital stock was
not subject to assessment. But. its other property
was subject to assessment on the same basis as all
other property.” -

From the foregoing statutes and decision it seems clear
that it is a bank’s affirmative duty to set up‘in its state-
ment required under said section the amount of-‘the capital
“stock actually invested in ‘other property which has. been
assessed to the bank and that it is immaterial whether
or not the bank, through contributions from stockholders,
earnings or from otfier sources, places in reserve funds
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with: which to offset the capital stock actually 1nvested
in such other property. i

To Commissioner of Fmance W. D. GILLIS,
April 21, 1930. - Attorney Gen’eral.

Assessments of Personal and Real Property in Reference
to Migratory Stock; Rebaies and Adjustments; j‘
Payment in Installments State Equities = |

~

7. QUESTIONS:

1. Does migratory livestock in the second county have
until the fourth Monday of Dzcember to file for rebate
and adjustment because they have not been in the second
county as long as was estimated?

2. Do they have until the fourth Monday of Decembe1
to file for rebate or adjustments?

3. Can migratory livestock be listed in the home county
on the real estate ploperty roll?

4. Is there a statute in Idaho covering feed and tran-
- sit livestock whereby this class of livestock may be assessed
for that portion of the year they may be on feed and then
shlpped out of the state? ‘

5. Can migratory livestock be assessed in a countv
when they have not been in the county to exceed ten days?

6. Can personal property taxes be paid in two 1nstall-
ments as under the 1927 Session Laws?

7. Can delinquent personal taxes on state equltles be
levied on any and all ploperty belonging to the person
assessed?

.8. Can state equities be attached to real plopelty"

OPINION:

Answering questions numbered 1 and 2: Section 3287
Compiled Statutes, as amended by Section 16, Chapten 263'
Laws of 1929, p10v1des for the entry of m1g1at01y live-
stock upon subsequent propérty assessment rolls.in all
counties except the home county, and makes taxes the1 eon
a first and prior lien upon‘such migratory livestock and all

.other personal property of the owner in the county of the
residence of such owner, and provides a penalty for any
owner who shall remove such livestock from- the county
without having paid the proportionate part of a full year’s
taxes for the length of time such livestock shall have been
in the county. The section then further provides:
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Section 3288, Compiled Statutes, whlch is amended by
Section 17 of the Act, provides that all migratory stock
_must-be assessed for the full year in the home: county and
“that a statement ‘of the owner must be furnished to the
assessor showing the different counties wherein. he expects

“On or before the fbufth Monday of December.

the owner of such migratory livestock shall file with
the clerk of.the board of county commissioners, of
the county wharein the same is first listed in-that

year, a petition for deduction from his assessment:

for the length of time such livestock has been
assessed in other counties, accompanying the same
with tax receipts showing the payment of such
assessments, and -it shall be the duty of the board of

county commissioners to deduct from the . assess-
ment of such migratory livestock the proporticnate:

part of the year’s assessment during which such:live-

stock has been kept in other counties as shown by
such tax receipts, otherwise the owner of such

mlgratory livestock shall be held liable to pay taxes
thereon m the county: where first listed for. ther
full year.”

to graze or keep the said livestock and the length of time.
Section 20 of the Act provides that:

“Any person paying taxes .on migratory live-
stock -may obtain a rebate on the amount paid in
excess. of the amount due in any county or an

- adjustment of the amount of taxes levied upon such
- property: Provided, That a duly verified claim for

such rebate is filed with the clerk of the board of
county commissioners on or before the fourth. Mon-

. day of November in the year.in which such taxes

are levied or paid as in the case of a rebate for
taxes on other personal property; and, Provided
further, That any claims for rebate or adjustmen’;
of taxes paid or taxes levied on migratory live-
stock in the home county on account of taxes which

‘have been pzid or secured for any portion of the

same year in’'another county must be accompaniged
by the receipt of the assessor of such county, show-
ing what portion of the year the taXes on such
livestock” hawve been paid in such county. All such
claims for rebates and adjustments shall be exam-
ined and passed upon by the board of county com-
missioners &t the annual meeting of such board as
a board of equalization in December and all rebates
allowed on taxes which have been paid shall be

- remitted upon warrants drawn upon the personal

property tax fund, as in the case of rebates for
taxes paid on other personal property. No rebate

may be paid; or claim for such rebate considered .

by the board of county commissioners, where the
taxpayer fails to comply with all the prov1sxons
of this section.” :
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This gives rise to an apparent conflict between Sections
20 and 16. It will be noticed that Section 20 provides for
a rebate in the amount paid in excess of the amount! due
in any county and that the same must be filed withi the
Clerk of the Board of County Comtmissioners on or before
the fourth-Monday in November and ‘accompanied Wlth
the receipt of the assessor. Section 16 provides that on or
before the fourth Monday of December the owner shall
tile with the Board of County Commissioners a petztwn for
deduction from his assessment accompanying thesame w1th
tax receipts. showing the paymeént of such assessments
and makes it the duty of the Board of County ComJnls-
sioners to deduct from the assessment of such migratory
livestock the proportionate part of the year’s assessment
during which such livestock has beefl kept in other coun-
ties, as shown by the tax receipt. This section applies to the
home county. Section 20 apparently applies. to any county.

It would appear then that in the home county the owmer
has until the fourth Monday in December to apply for
such deduction. In any other county, he has only until the
. fourth Monday of Novemiber. The prov1s1ons contained in
Section 16  are amendatory, while those in Seetion 2(5 are
a portion of the old section.

-Answering question numbered 3: Section 16, above ra-
ferred to, provides that migratory livestock shall be entered
upon the subsequent property assessment roll, except 1n the
home' county. Section 83266, Compiled Statutes, as amended
by Section 3 of said Chapte1 26€3, provides that the assessor
must assess all personal property on the personal property
assessment roll and provides that the same shall -be com-
pleted before the second Monday in July and filed jwith
the Board of County Commissioners. It then prov1des\ that
he shall assess upon a subsequent roll, verified in the man-
ner provided for the verification of the personal property
which comes into the county between the second Manday
in July and the fourth Monday in November. It also exempts
livestock in the home county and contemplates that the

same would be placed upon the personal property roll as
assessed prior to the second Monday in July: This, how-
ever, would be impracticable for the reason that the per-
sonal property roll must be closed and the various taxes,
including the state taxes, computed thereon at that time.
This would make it impossible to procure a rebate:or a
reduction in that particular county upon the hvestock for
the portion of the year they were outside of the county,

and, therefore, this livestock ghould be carried upon a sub-
; N :
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sequent roll which remains open until the fourth' Monday
in November. There is no provision for livestock being listed
in the home county on the personal property roll and, in
" fact, this same difficulty would arise if it were so entered.
Answering question numbered 4: There is a statute -
covering the assessment of livestock other than migratory.
Said section is Section 3296, Compiled Statutesy as amended
by Chapter 50, Laws of 1927. It provides as follows:
“The provisions of this chapter relating to the

taxation of migratory livestock shall not apply to:
livestock in transit through the state by railroad

or other means of public transportatlon or to live-

stock sold by the owner thereof in the home county

upon which the taxes for the full year have been

paid or secured, which said livestock ‘is driven,

shipped or transported into another county and

there kept or confined in inclosures, for the pur- /

pose of preparing the same for market.” ’

This does not iapply, however, to migratory hvestock ,
and is to be construed strictly according to its provisions.

Answering : question numbered 5: Migratory livestock
must be assessed in the county regardless of the length of
time it is there. The ten day period provided for in Sec-
tion 18 of the Act simply miakes it incumbent upon the
owner to notify the assessor within ten days from the time
of entry into the county. It does not; however, exempt him
for this period of ten days.

Section 3290, Compiled Statutes, covers. this questlon
and provides as Tollows :

“It is the duty of the ~assessor to assess all
migratory livestock within his county for taxation)
even though the owner or the agent of the owmer
fails to give the notice or make the statement or
statements, as provided in -this chapter, and- such
‘assessor shall be liable upon his official bond for
all taxes upon such migratory livestock escaping
assessment, as in the case of other personal‘ prop- -
-erty escaping assessment and taxation.”

Answering question numbered 6: Section 3267, Com-
piled Statutes; as amended by Section 4 of the Act, makes
the county assessor the collector of personal property taxes
and Sections 3284-A to-3284-J, Compiled Statutes, included
in Section 15 of the Act, provide the manner of the collec-
tion of personal property taxes by the assessor. .

Section 3284-B, above referred to, provides as follows:

“All: taxes shown on the 'personal ‘property
assessment roll, and on: any subsequent roll, shall
become -and be due and payable to the assessor on

-
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demand and, if unpaid, shall become delinquent on

the fourth Monday of December of said year, to-

gether with a penalty of 10 per centum of the

amount of such taxes as shown on the assessment [

roll.”

From an examination of this sectlon, it i's apparent that

the taxes are due and collectible on;demand after assese-

ment and must be paid before the fourth Monday of

December. The other statutes make the assessor personally

liable for the failure to collect such taxes and if* he desired

to collect them in two installments he would have that
privilege and would take the responsibility therefor. !

Answering questions numbered 7 and 8: Section 2920
Compiled Statutes, under lease and saie of public lands,
provides as follows:

“All lands sold under the provisions of this -
T chapter shall be exempt from taxation for and dur-
ing the period of time in which the title to said -
land is vested in the state of Idaho, but the value
. of the interest therein of the purchaser may be
_taxed, which interest shall be determined by the.
amount paid on such land and the amount invested
in improvements thereon at .the date of such assess-
ment.” *‘

Section 3282, Compiled Statutes under taxation of ;fper-
sonal property, provides as follows: ;

“Equities in state land shall be assessed at that :
proportion of the full cash walue of the land which i
the amount paid thereon bears to the total amount = |

. of the purchase price. Refisal to pay ,vthe tax levied |
¢ upon any equity in siate land by the .owner upon
demand by the tax -collector shall operate as for-
“feiture of such equity. Any such refusal shall be
reported to the state board of land commissioners
by the tax collector and the said board shall there-
upon declare such forfeiture and the certificate and
contract relating thereto annulled in the same man-
ner as in the case of failure of a purchaser of state |
land to make any of the payments stipulated and |-
provided in section 2916.” |

. This office in an opinion to. Mr. I. H. Nash, State Land
Commissioner, under date of July 25, 1929, held that'this
tax is a personal property tax, and as such, a lien upon
the real property of the purchaser; the purchaser receiving
deed to his land from the state would acqu1re it subject
to the unpaid tax. Any other tonstruction is not justified -
in view of the statutes above cited and in further VlBW.
of the well known rule of law that' all intendment favors
the collection of the tax. ;

Digitized from Best Copy Available



OPINIONS OF ATTORNEY GENERAL : 35

Section 3098, Compiled Statutes, as amended by Sectioh
2 of Chapter 201, Laws of 1929, provides as follows:

“All taxes levied on personal property shall be
a lien upon the real property of the owner, and if
the owner of such personal property is a partner-
ship, such taxes shall be a lien upon the real prop-
erty of any and all members of such partnership,
except as otherwise provided by law, which lien or
‘liens attach as of the second Monday of January
in the year in which such taxes are levied, and
shall only .be discharged by the payment, can-
cellation or rebate of the taxes as prov1ded in this
chapter.”

‘'The italicized portion is: the amendatory matter con-
tained in the statute.. -

Section 3268, Compiled Statutes, as amended by Section
6, Chapter 263, Laws of 1929, is as follows:

“Assessable Value: Lien. All personal property .
subject to asse$sment and taxation must be assessed
at its full cash value for taxation for State, county,
city, town, village, road district, school district and
other purposes under the provisions of this' chap-
ter, with reference to its value at 12 oc]ock mer-
idian on-the second Monday of January in the'year
in which such taxes are levied, and all taxes| levied
under the provisions of this chapter shall be ‘a first’
and prior lien upon. the personal property so
assessed, and upon - all_other personal pl]operty
within the county belongmg to the same owner and

~no personal property of any kind shall be exempt:
from such lien, and in the event that personal prop-.
erty is not within the county at the_time sthted it
shall become burdened with a lien for the taxes to
be assessed against it whlle in the county from the
time it enters the county.”

Section 3304, Compiled Statutes, as amendéd by Sectlon
2, Chapter 233 of the Laws of 1927, is as follaws

“Entry of Personal Property Assessment on
Real Property Roll.” :All taxes upon personal-
property entered upon the personal  property
assessment-roll, where the owners of such personal'
property are also the owners of real property in
the county, which have not been paid at the time of
‘the annual meeting of the Board of County Commis-
sioners, as a Board of! Equalization, in December,
and which said Board finds to.be a lien upon the
real property, shall be certified fo the County
Auditor and the Tax Collector and so noted opposite
the entry of such property upon the personal prop-
erty assessment roll, and thereupon such taxes must
be entered by the Tax Collector upon the real prop-
erty assessment roll against the real property sub--
ject to such lien in the celumns provided for that
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purpose and must be charged, unless previously :
charged ‘as provided in Section: 3267, to Tax Col- H
lector by the County Auditor in his account with +
the. Tax Collector, as other taxes appearing upon :
the real property assessment roll. The Tax Col- :
lector shall immediately notify the owner of any

such real property by mail of any taxes on. per-
sonal property which have been so entered.”

Section 3304-A, found in Section 3, Chap’cer 233 of the
Laws of 1927, is as follows: !

“Lien of Personal Propertry Taxes on Real Prop-
erty Roll. That the taxes upon not to exceed $1000.00
of assessed valuation of personal property over and
above personal property exempt' from taxation
entered on the real property assessment roll by the
assessor under the provisions of Section 3134 or
pursuant to the provisions of Section 3304 shall be
a lien upon the real property against which the
same is entered and the title conveyed by any tax
deed .issued thereon shall be’ superior and prior ‘to
all mortgages and liens of every kind against such
real property; but if the assessed valuation of the
personal property entered on the real property

- assessment roll as aforesaid exceeds $1000.00 then
the lien of the taxes on such excess above that
amount and the title conveyed by any tax deed
issued .thereon in so far as the same is based on
such personal property taxes shall be subordinate:
and subJect to all valid mortgages and other liens:
appearing of record against said real property in
the office of the county recorder of the county where i
such real property is situated and of which notice
has been given as provided in Section 3304-B; and
in -case of the foreclosure of such' mortgage or lien,
the lien of such personal ‘property tax may be
barred and foreclosed in thz same manner as any ;
other subordinate lien. Personal property taxes i
placed upon the real property assessment roll here-
under upon an assessed valuation thereof over and
‘above $1000.00 and other taxes appearing on said

. roll against such real propérty may be sepdrately
*  paid, redeemed, or dischargkd.”’

Section 16 of Chapter 263 dozs not make taxes on mlgra-
tory livestock a lien upon real property, this being an
exception. There is apparently no exception in the case of
an equity in state lands, and, therefore, it being a tax upon
personal property, the same would operate as a lien upon
real property of the owner.

To Honorable E. G. Gallct,’ "W. D. GILLIS,}%‘ '
State Auditor, ' i Attorney General.
Ma) ch 8, 1930. : . : :
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I

ATTORN EYS’ FEES

When Attorneys ‘Are Oppointed by Court, Fees Attach
As of Date First Service Performed )

8 _ QUESTION :

Four persons are charged with crime and 1t appears to
the satisfaction of the court that the accused are ‘unable
to procure services of counsel, and under Section 8858 of
the Comipiled Statutes, two attorneys are appointed to rep-
resent them at their trial. On the date set for trial the
Prosecuting Attorney dismissed the charges as to two of
the defendants. To what fees are the Attornqys appointed
entitled? . .

OPINION:

Section 8859 of the Complled Statutes reads as follows:
“Whenever upon the trial of a person in the dis-
trict court, upon an information or indictment, it
appears to the satisfaction of the court that the-
accused is poor and unable to procure the services
of counsel, the court may appoint counsel to conduct
the defense of the 'accused, for which service such °
counsel must be paid out of the county treasury,
upon order of the judge of ‘the court, as follow=s: In
all cases of misdemeanor the sum of $10;!in all
cases of felony other than murder the sum of $25;
and in cases of murder the sum of $50.” | :

I assume at the outset that counsel in the present case
were appointed to represent the defendants in all prelim-
inary matters arising before the trial, and have entered
into the performance of their duties under such appoint-
ment. The fact that the action was later dismissed against
two of the defendants should not deprive the attorneys of .
the fees for their services.

Under such a statement of facts, it is my concluswn:
that the fee would attach from the first time counsel per-
formed any services upon behalf of the defendants.

It is, therefore, my opinion that the fee should attach
for each defendant, for even though they all participated
in the same crime, it can never be absolutelty determined
that the interest of all defendants are identical until after
the trial has commienced. It may very possibly happen that
it would be necessary in the interest of the rights of the
defendants to call for separate trlals at the very last
moment.

It s, therefore, my opinion that you should properly

1
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allow your fees to be d1v1ded by counsel in such manner
as your appointmeént provided. |

Hon. Dana E. Brinck, ‘ R ) W D. GILLIS, |, :
Boise, Idaho, : “ Attorney General
December 10 1929. s . -

BONDS OF OFFICIALS

County Officer May Not Write Surety Bonds
For Other County Officials

9. QUESTION

Is the writing of surety bonds on county officers by
‘the county auditor or other county officer prohlbltlve under
_Sectlon 386 of the Compiled Statutes"

OPINION :

Undoubtedly a county officer ertlng surety bonds upen
other_officers would receive commissions or compensation
from the surety company he represented for such services.
That would bring him under the rules involved in Anderspn
v. Lewis, 6 Ida. 51, wherein the Secretary of State might
not:.receive fees and commissions for the services rendered
in that case. Section 386 C. S. detclares that officers must
not; be interested in any contract made by them in their
official capac1ty, that is, that they may not be interested
in any way in contracts with fellow officers in which the
county is a party.

It is quite apparent that it would be contrary to pubhc
policy to sanction such procedure

It is, therefore, my opinion that the above section acts
as a restriction upon a county officer writing surety bonds
for other county officers and in effect prohibits the same.

‘Referring now to a county officer writing such bonds:
“Under Section 420 of the Compiled Statutes the auditor
- is made custodian of the bonds-he writes; in other words,
he:would write and file these bonds himself. In the event
of :a default on a bond, he would have a very real interest
as agent of the company in protecting his interest as against
that of the county, and at the same time, he would have the
obligation of protecting the county as against the surety

Digitized from Best Copy Available



!

OPINIONS OF ATTORNEY GENERAL B 39
—

company for which he acts as agent. These duties are
clearly lncompatlbze and in conflict. ,

To Mr. Sa-muﬁl Adelstein, . W. D.j GILLIS,
Apnril 4, 1929. v Attorney General.

. |
BUDGET J '

Additions to Budget }

10. QUESTION ' - |

May the County Commissioners at this fime insert a
County Fair Fund in their budget to pay thfe salary and
expenses of the county agent there being no provisions
for the salary and expenses in the premilinary budget?

OPINION

. From an examlnatlon of Chapter 232 of the Session
Laws of 1927 it appears: that the budget shall be sub-
mitted by the County Auditor to the County Commissioners.
on or before. the first Monday -in March, and after the
submiission of said budget, the County Commissioners shall
consider the same in detail and may make any reduction,
addition, revision or other changes they; deem. advisable,
and then they are required to publish a notlce stating that
they have completed and placed on file thelr preliminary .
budget for the county. A hearing is then glven to the public
on the first Monday in April, and upon the jconclusion of
the hearing, the County Commissioners shall fix and deter- -
mine each item of the budget separately, adopt the budget,
~.and file it with the office of the clerk of the board. As
prov1ded in Section 5, “the aggregate amountl of appropria-
tions in said final budget shall not exceed the aggregate,
estimates of the preliminary budget ”

As I construe the above prov1smns, the ‘County Com-
m1ss1oners have the right to “make any reductions, addi-
tions, revisions or other changes they deem‘adv1sab]e” of
the preliminary budget after it is submuitted to 'them: by
the County Auditor and before they publish the notice-
stating that they have completed and placed on file their
preliminary budget for the county. During the public hear-
‘ing of said preliminary budget, it is my opinion that they
have the power to make changes in the estimates, but
the total amoant of the estimates as adopted in:the final

budget shall not exceed the total estimates of the-§ prelimin- .
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- ary budget. In other words, they have'a right to make
reductions or additions, or revise ‘or change the estimates
at this hearing so long as the aggregate amount of the
final budget does not exceed the agglegate amount of the
plehmmary budget. K

To Mrs. Mrytle P. Enking, | W.D. GILLs, |
April 1, 1929. : . Attorney General.

Cen

Emergencies in Reference to Additions to Budget :

11. FACTS , »

The. Commlssmners of Cas ia County appropriated
$3,000.00 in the regular budget for weed eradication. The_
County Agent desires an addltlonal $7, 000 00 appropr 1ated

QUESTION

May such additional appropr;atlon be made as an emel-
gency approprlatlon under the county budget law?

OPINION

Sectlon T of Chapter 138.of the Laws of 1929 bemg an .
amendment to Section 7 of Chapter 232 of the 1927 Laws,
has ‘to do with apploprlatlons made’ in connection wlth
emergenc1es It reads in part pertinent to your inquiry:

“When a public emergency other than such as ‘j
are specifically described hereinafter, and which i
could not reasonably have been foreseen at the time

of making the budget, shall requlre the expendi- i
ture of money not provided for in the budget, * * *” ;

|
The Section then goes on to provide the procedure
It is my opinion that an emeroency of such an appropr: 1a—
tion, does not come within the _purview of the statute las
being an unforeseen emergency. It is impossible to beheve
that the county officials could not have known at the time
of the preparation of the budget what should be neeced

~. for weed eradication purposes. I will concede that it might

be possible for an unforeseen contingency to : arlse evenl in
connection with weed eradication.

Assume that through some agency .throughout the
county and the irrigated tillable sections thereof since the
adoption of the appropriation for eradication, the agency
mentioned should have so broacly cast the seeds of some
noxious weed that the prompt destruction of it would! be
for the benefit of the county. That, in nwy view, wouldg be
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an unforeseen contingency. You do not, however, provide
us with any facts of, that character. Your statement of .
" facts declares only that the person whose duty it is to
handle weed eradication now believes that additional money"
should be provided for the work. ’

1t therefore follows and it is my opinion that your 51tua-
tion does not disclose-such an emergency as might. not
reasonably have been foreseen and. the addltlonal appro-
priation should be denied.

To Mr. B. F. Wilson, | W.D. GILLIS,
May 17, 1929. P Attorney General.

; BUTCHER ACT

Procedure for Enf orcemént

12. QUESTION: - ' o

What is the procedure for enforcing Chapter 148 Laws
of 19297

OPINION

" At the outset I would suggest that in the case of C. A
Jungst, et al, vs. H. C. Baldridge, Governor, et al,.the Statu-
tory Court composed of Judges Dietrich, Neterer‘ and Cav-
anah, early this month held this act constitutional.

Section 3 of said Chapter 148 reads in partias follows:

“Every butcher or meat dealer or meat peddler
who slaughters any meat animal or animals, or
who sells or otherwise exchanges or distributes the
meat thereof to any butcher, meat dealer, or meat
peddler shall have the carcass or carcasses of such
animal or animals and the hide or hides thereof
inspected within 48 hours after slaughter and be-

" fore offering the meat for sale, by a sheriff, deputy -
sheriff, constable, brand inspector, or deputy brand
inspector,. in the - eounty in which such animal or-
animals were slaughtered, which officer shall be
entitled to a fee of 50 cents for inspection {of the
hide and carcass of each bovine animal, and a fee
of 10 cents for inspection of the hide and Garcass
of each sheep L

From an examination of this sectlon iti is apparent
that the sheriff or one of his deputies, a conStable; brand
inspector or one of his deputies, must be called by the
butcher to make the inspection. In reference; to that ser-
v1ce, it is comparable to the lawyer who may determine
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in his discretion whether he'will~employ the sheriff ar
constable to serve a legal paper. In the first instance, the
law provides that the sheriff shall receive a stipulated
salary in full for his services and all fees go into the treas-
ury. In the case of the constable,: he receives his fees é&s
his salary, although he must make a report of the feés
collected to the County Commissioners, have the same
approved and the fees allowed. No salary is provided for
the payment of the brand inspector; who is appointed under
the provisions of Section 1939 of the Idaho Compiled Stat-
- utes, as amended by Chapter 76 of the Laws of 1929, and
the payment of his fees are provided for by Section 1941
of the Compiled Statutes. His fees would be limited to
those provided for in Chapter 1438 where he is making the
inspection ‘required by that chapter. These two statutes
must necessarlly be read together and the. latter sectlon
govern. )
The statute in question also prov1des
; «x * * The hide shall also .be stamped in at least
" one place on the flesh side with an indelible stamp
. to be provided by the county in which the inspec-
, tion is made, * * *)”
It’is my opinion that the butcher may select to make
the inspection any one of the officers named in the statute.
It.is my further opinion that the county must provide
the indelible stamp mentioned whether it receives any of
‘tHe fees or not.. As pointed out, it would, of course, receive
~ the fées if the butcher saw fit to employ the sheriff, or his
deputy, but if, on the other hand the butcher employed the
constable or brand inspector, the county would recelve no
benefit. ,

To Mr. H erman O. Welker, 7 | W. D. GILLIS,
September 25, 1929. Lo Attorney General.

CITIZENSHIP
Marued Woman Entltled to Her Own Natlonallty

13. QUEbTION -

) Does a woman. ‘under the !aws of the United States,

whether married or unmanled have the same rights as

a man to retain or change her natlonahty
)

i
1
J

OPINION :
Umted States Code Annotated Tltle 8—Ahens and Cltl-
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4 }
3 '
1

zenshlp—Sectlon 9, declares the status of c1tlzensh1p of

women citizens of the United States as affected by mar-
riage. It reads as follows:

. “A woman citizen of the Umted States;shall
not cease te be a citizen of the United States by -
reason of her marriage unless she makes a formal
renunciation: of her citizenship before a court: hav-
ing jurisdiction over naturalization of aliens:| Pro-
vided. That any woman citizen who marries analien -
ineligible to citizenship shall cease to be a citizen

*of the United States. If at the termination of the
marital status she is a citizen of the United States
she shall retain her citizenship regardless of her
residence. IZ during the continuance of the [marl-
tal status she resides continuously for two ‘years‘
in a-foreign State of which her husband is a citizen . -
or subject, or for five years continuously outside :
the United States, she shall thereafter be subJect,
to the same presumption as is a naturalized citizen -
of the United States under section 17 of this title.
Nothing herein shall be construed to repeal or
amend the provisions of section 15 of this title or
of section 17 with reference to expatriatlon. The
repeal of section 8 of Act March 2, 1907, Chapter
2534, Thirty-fourth Statutes, page '1228, which pro-
vided that ‘any American woman who marries a
foreigner shall take the nationality of her husband,’
and that ‘at the termination of the marital relation
she may resume her American citizenship, if abroad, .
by registering .as an American citizen withif:n one !
year with a consul of the United States, or by re-.
turning to reside in the United "States, or, if resid-
ing in the United States at the termination of the
marital relation, by continuing to reside therein,:
‘shall not restore citizenship lost thereunder, nor:
terminate citizenship resumed thereunder; and any:
woman whothad resumed thereunder c1tlzensh1p lost -
by marriage shall from September 22, 1922/ have
for all purposes the citizenship status ‘as imm.ed-
iately preceding her marriage.” (Sept. 22,‘ 1922,
c. 411, Sec. 8, 7, 42 Stat. 1022.)

It will be noted from the foregomg that ai woman citi-
zen of the United States who marries an alien does not
cease to be a citizen of the United States by neason of her
marriage, unless, of course, she makes a formal renuncia-
tion of her citizenship before a court having jurisdiction
over the naturalization of aliens. The statute, however,
carries this provision that any woman citizen of the United
States who marries an alien ineligible to citizenship shall
cease to be a citizen of the United States.

Another angle of your inquiry is presented by the situa-
tion where an aliep woman marries a citizen aof the United

|
¥
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States. Unlted States Code Annotated Tltle 8, Sectlon 10
is pertment to this inquiry and reads as-follows: ‘
f “The repeal of section 1994 of the Revised Stat-
utes of 1874, providing that-‘any woman who is now
‘or may hereafter be married to a citizen of the
‘United States, and who might herself be lawfully
‘naturalized, shall be. deemed a citizen,” shall not
terminate citizenship- acquireé or retained there-
-,under. Nor shall the repeal of section 4 of Act
:March 2, 1907, chapter 2534, Thirty-fourth Statutes,
;page 1229, providing that ‘any foreign woman who
:acquires American citizenship by marriage to an
iAmerican shall be assumed to.retain the same af-
‘ter the termination of the 'marital relation if she
:continue to reside in the United States, unless she
‘makes formal renunciation’thereof before a court
‘having jurisdiction to naturalize aliens or if she
‘resides abroad she may retain her citizenship by -
‘registering as such before a.United States consul
;within one year after the termination of such mari- .
;tal relation’ terminate citizenship acquired or. re- i
.tained thereunder, nor restore citizenship lost there- i
‘under.” (Sept. 22, 1922, c. 411, Sec. 6, 42 Stat. 1022.)
Under the present law she must be regularly natural-
<\zed Under the statutes existing previous to the Act of
1922, she became a citizen by marriage.
From the foregoing, it will be noted that the Unlted_
Ste'tes iquite fully recognizes the right of a married woman

. to hel- own nationality. ~

To M)b Alice Pztte)zJe7 ‘W. D. GILLIS,
Mareh' 1, 1930. L Attorney Genenal.

.

CONSTITUTIONAL LAW

. Salaries of Prosecutors ‘vlust Be Fixed by Leglslature
T’;_ " Under Constltutlonal Amendment - :

14. QUEQTION

Under the constitutional amendment plescrlblng that
the salal ies of prosecuting attorneys be fixed by law can
the Leglslatme delegate to the county commissioners dis-
cretion in the matter of fixing salaries of prosecuting attor-
neys, ,\uthm certain limits ple cribed by’ the legls]ature‘7

CPINION :

The amendment you refer to is Section 18 of Article
V of the Constitution. It was amended at the last election
to read as follows:

i

v
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“A prosecuting attorney shall be elected for each
organized.county in the state, by the qualified elec- -
tors of such .county, and shall hold office for the
term of two years, and shall perform such duties as
may be prescribed by law; he shall be a practicing,
attorney at law, and a re51dent and an elector of

- the county fcr which he is elected. He shall receive
Tuch compensation for serv1ces as may be flxed by
aw

The Constitution, previous to the am‘endment read as
it does now except that the last sentence was substituted -
for the following: ,

] “He shall receive as compensation for his ser-
vices a sum not less than five hundred dollars per
annum, nor more than fifteen hundred dollars per
annum, to be fixed by the board of commissioners
of the county at its regular session in July next
preceding any general election, and to -be paid m
quarterly mstallments out of the county treasury.”

It will be noted therefore, at the outset, that previous .
to the recent amendment, a minimum and maximum fee
or salary ‘was fixed by the Constitution and the power to
name the exact amount of salary to be received, was.given
to the board of commissioners, and now, under the present
amendment, it is provided that the compensation shall be
fixed by 1aw

The delegation of authority to county boards and offic-
ers has frequently, under state constitutions, been declared
valid, while in many other states such delegation of power
has been denied. The géneral rule seems to be that the fix-
ing of salaries of county officers may be delegated to the
boards of county commissioners, within certain limits, ex-
cept where such delegatlon is in dlrect conflict with con-
stitutional provisions.

12 C. J. 847, 862..

Our Supreme Court has laid down the rule that the pro-
visions of our Constitution do not confer any powers upon
the legislature, but they are mere limitations.

Idaho Power v. Blomquist, 26 Ida, 222, 141 Pac. 1083.

In the case of Conger v. Commissioners of Latah County
found.in 5: Ida 344, 356; 48 Pac. 1064, th1s rule was laid
down:

“A grant of power to an offlcer who exercises -
limited authority by constitutional provisions should -
not be extended by implication, but should be lim-
ited by construction to the evident intent of the -
people, as gathered from the entire context of the
constitution, -having due consideration for the con-
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ditions existing at the time of the adoption of the
constitution. The rule of ' strict construction does
not obtain in this state, for the reason that our
statutes enjoin a liberal construction.”

There is an unbroken line of authorities in Cahforma
which hold it the duty of the legislature to fix compensa-
tion and declare that it cannot delegate this duty or any
part of it to a county board of supervisors. Thus rule is
laid down 'in authorities construing a similar provision of
the California State Constitution to the constitutional pro-
vision now under consideration by us.

A late authority. and a leading case is tkta;ﬁ of Arnold V.
Sullenger, County Auditor, found in 254 .Pac. 267. The con—
stitution under consideration provided as follows:

! That the legislature by general and uniform ~
laws shall “regulate the. compensation of all such
officers.” The court defined the word “regulate” to
mean “to establish” or “to fix.” In that case the |
legislature attempted to confer upon the board of
supervisors the power to fix the compensation of

the county surveyor and the court concluded that

the statutory provision, insofar as it attempted to. .
delegate to such board the power .to fix the com-
pensation, was invalid and contrary to.that sectlon

of the constitution.

Dougherty v. Austin, 28 Pac. 834.
People v. Johnson, 31 Pac. 611.
. - Scott v. Boyle, 128 Pac. 941.
'Ryan v. Riley 223 Pac. 1027, 1032, 1035.
Cawley v. Pershing County, 25a Pac 1073, 1076. j

:The ; State of Ohio has laid down a different prmmple
as found in the case of Cricket, et al, v. State of Ohio, re-
ported in 18 Ohio State Reports, page 9, 21, and, while
the Ohio case appears to be in point, I am 1nc11ned to the
‘opinion ;that the better rule to follow in this instance is
the one laid down by the courts of California. I am also
impelled to take this view by the fact that the rule laid
down by the courts of California complies more strictly with
the rule nsed by our court in the construction of. constltu-
tlonal provisions.

" Our \constltutlonal amendment contains words of hmlta-
tion, and it is, therefore, my opinion that, under the ordi-
nary rules of construction;, the leglslature must fix ‘the
compensatlon of pr osecutlng attorneys.

To CarlA Burke, W. D GILLIS,
Jeaniuary Y 24, 1929. Attorney General.
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COUNTY CONVENTIONS

A Chalrman of a County Convention Must Be a’
Duly Elected Delegate

i5. QUESTION

May a person not a delegate to a county party conven-
tion be elected as its chairman? ‘

OPINION:

Sectlon 520, Compiled Statutes provides as follows

“County conventions of political parties com-
posed of delegates chosen at the primary election
shall be held ‘in the several counties on the third
Tuesday of August following the primary election,

- at such place in each county and' beginning at such .
hour as may be fixed by the respective county com-
‘mittees. :

“At the time and place so designated and fixed,
cor as soon thereafter as a majority of the duly
-accredited delegates appear, the convention shall

organize and then select delegates to the state'con-
vntion, also a member of the state central com-
- mittee, and if' so determined by the conventlon,
adopt a county program. * * *”

It will be noted that there is no specific declaratlon that
the chairman musti be chosen from the delegates, but the
intention seems to Le clear that the convention shall organ-
ize from the duly accredited delegates. The section specific-
ally delcares that the convention shall be composed of dele-
gates chosen at the primary election. The chairman is a
convention officer and a part of it, and it is apparent that
the activities of the‘convertion are to be performed by duly
elected delegates

It is my opinion ‘that the chairman of the convention
must be one of the regularly elected delegates.:

To John Case, , . W.D. GILLIS,
July 31, 1930. . ’ Attorney General.

»

DELEGATES TO COUNTY CONVENTION
Vacancies in ADelegation to County Convention

16. QUESTIONS:

1. If there are no delegates elected to the county con-
vention from a certain precinct within a county may ap-
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pomtments be made to fill the vacancies or must the pre-
cinct remain unrepresented at the county convention?

2, It delegates may be appointed to fill the vacancles
who has.the authority to make them?

3. Ifa pr ecinct does not elect its full quota of delegates
to w hlch it is entitled may those who are elected from that
precinct to the county convention vote the entire str ength
of its quota; for example, if a precinct is entitled to four-
teen delegates and only seven are elected, are the seven
who are elected and present at the. conv ention entitled to
two votes each? :
OPINION : L

‘The questlon to be first detelmlned in answering your
first ingquiry is whether or not vacancies actually” exist
which may be filled where no primary election has been
held in the precinct, or at least no delegates elected. o

Section 554 of the Compiled Statutes deals with vacan-
cies existing before the ballot is printed. It w111 be noted

the section reads in part: L

i “Before the b(lllots are pnnted for the election,

if any person nominated at a primary election * * *

tlie or decline the nominatien * * * or becomes ineli-

gible to hold office for which he was nominated,

or any such nomination be or become insufficient or

inoperative from any- causs, the vacancy thus dcca-

"sioned may be filled in the manner. hereinafter speci-

fled to-wit: o
* the po“er to fill vacancies * * # shall lie 2 * * . -

for a *® * precinct officer with the county com- .
mittee.® * ** )

On the other hand, Section 555 of the Compiled Statutes
deals with vacancies arising after the ballots are printed, but
it will be noted is restricted to those occurring before the
election is held. It provides .that the procedure set out in
Section 554, supra, be followed, and requires that the officer
whose duty. it is to have the ballots printed shall supply a
sufficient number of stickeis -to be affixed to the ballots
by the: electlon Judges before the ballot is dellvered to the
voter. |

Clearly, then, neither Section 554 nor Section 555 maukes
any provision for the flllmg of vacancies, if indeed a

vacancy can exist, after the primary election. But, I call at-

tention to this, that the legislature kas made care fzd and full
provision for ha\ ing a complete ticket for those cases arising
where!the nominee dies, becomes ineligible, decllnes the
nomination or the nommatlon “become leufflment or inop-
erative for any cause.’

t
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In passing, I call attention to the fact that Chapter 198
of the Laws of 1927 limits the provisions of Sections 554
and 555, supra (in the case of all offices above those of
the precinets), and although by proviso retains the powers
granted to the county committee as to the filling of vacan-
cies in the case of the offices of Justice of the Peace; Con-
stable, Precinct Committeeman and delegates to.the county
convention, yet in no way extends their power to fill vacan-
cies after the primary election has been held.

Section 520 of the Compiled Statutes deals with county
conventions and declares the composition of them. It reads
in part pertinent to this inquiry:

“County ‘conventions of political parties -com-

posed of delegates chosen at the primary election

. shall be. held in the several counties on the third

Tuesday of August foliowing the primary . election,

at such iplace in ‘each county and beginning at such

hour as may: be fixed by the respective county com-
mittees.® * *”

Prlmarles are intended by our law to. be strlctly party
affairs. A party’s Gounty Central Committee is the execu-
‘tive committee, or ive may describe it as the directors of
the party for the ceunty, corresponding in many respects
to like officers in a corporation. Among the powers granted
the Central Committee, we should find, if anywhere, this
_authority we seek.

We now turn to Section 4 of Chapter 107 of the Laws
of 1919, which is Section 519 of the. Compiled ; Statutes.
That section declares the powers and duties of ‘the County
Central Commlttee. It reads as follows:

“The County Central Committee of each’ party
shall be'composed of one member elected from each
voting precinct of the county by the electors of each
party in such precinct, at said primary election; the
person receiving the greatest number of votes shall
be, by the preclnct judges, declared elected, and such
judges shall issue to him a certificate of election,
which shall ‘entitle him to a seat in sald County
Central Committee.

“The persons so elected by each party shall sep-

- .arately meet at the County Seat at noon on the

©  second Saturday following their election, and or-
ganize by electing a ‘Chairman, and a Secretary,
together with: such other officers as they may deem
necessary, and when duly organized shall have the
usual powers vested in such committees, including
the power to fill vacancies in the Commniitiee. and
upon their respective party tickets, ard shall have
power to select and name the Prlmary election: -
judges, clerks and other officials. '
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&

It w111 be noted that in addition to the. usual powers
vested in such committees, there is included the power to
fill vacaincies in the committee, clearly referrmg tol the
county central committee, and to fill vacancies upon thelr
wespectlve party tickets.

Here 'we must pause to determine what is meant by
- “party tlckets and whether or not delegates to the county
con\entlon are intended to be included.as a part of the

“party tlcket ”

A primary election has two. functions, first to permlt
the menibers of a political: party to select from possibly
several] nominees who claim allegiance to their party, candi-
_ dates to be placed on the party ticket who will later at a
general el ction oppose candidates on the “party tlcket’ of
another 01 other political parties. The other function of the
vrimaryis to elect precinct committeemen and delegates to
ihe county convention. Only tothelast named are certificates
of election issued at the closing of the precinet primary. The
flelegate or committeeman becomes an officer at thel clos-
ing of the polls if he has recsived the hlghest number of
votes, w hile as to other persons on the primary ballot, they
become candidates on the party ticket, and later the general
election detelmmes whether or not the candidate is to be-
come an officer. We must, therefore, conclude that:after
the holdmg of the primary election, delegates to the county
convention are no longer a part of the party ticket and the
reference to “filling vacanmes on the party tlckets” cannot
refer t0w them |

Sectlon 519 of the Compiled Statutes grants pov& er to
the L)ounty Commrittee to fill vacancies in its own ranks.
It might well have added the power to fill vacancies where
no' deleoate to the convention was elected, but it> rnust be
accepted that the last named power has not been specifically
granted. It is a well known rule of statutory constritction
that i he1e specific_powers are granted and others:with-
held, or not enumerated, those not named may not be read
into the statute.

Section 525 of the Compiled Statutes permits the Gounty
Conv entlon to judge the qualifications of the delegates, but
restricts the unseating of a delegate to those cases ‘where
there have been irregularities and frauds on the part of
the voters or election officers resulting in the election of
delegatés who do not represent the principles of the: party
to:which they are accredited. -

We! may possibly assume that the leglslature mtended
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that no vacancy should exist where a precinet holds mo
primary, or if so, -only a portion of its representation is
elected. It may have concluded that in such a case all the
electors of such a precinct were of an opposite political affil-
iation and, therefore the precinct was not entitled to reprie-
sentation, or that their indifference was of such a character
as to make it proper to withheld representation from them,
a representation which might so easily be obtained and
which as noted before it attempts to so fully safeguard by .
provisions for the filling of the vacancies before and after
the ballots are printed for the primary; or it may have con- -
cluded that the delegation of this power to the County
Committee to fill the vacancies in the ranks of the delegates

i after the primaries would give a power to that committee
which would tend to unhealthy manipulations. ‘

It may be urged that the filling of vacancies is a ‘“usual”
power vested in the County Convention itself. Attention is
called to Walling vs, Lansdon, 15 Idaho 282. It is my opinion
it is not so vested.

I am inclined to the view that where no person was
nominated and eleétéd as a delegate that no vacancy exists
to be filled. This view is supported by the case of State
ex reb¥s. Board of Ballot Commlssmners (W. Va.) 97 S. E.
284, where it was said:

“Before there can be-a vacancy m a nommatlon,;
there must have been a nomination.”

The State of Montana has a statute qulte similar to.
our own. In the.case of State ex rel Smith vs. Duncan;
(Mont.) 177 Pac. 248, in construing the section of their
- law which permitted the county central committee to make
nominations to-fill vacancies caused by the.death or re-
moval of the nominee from the electoral district, the court
said the committee had no power to make an original nom-
ination, but was limited to filling vacancies, which -oceur
after nominations have been regularly made.

If, as we have‘,]ust seen, our courts have strictly con-
str ued this power to nomlnate, how then may we read into
our statute and m\”est our county committee (the only body
which it would be ;expected might be so invested) with the
power to make both the original nommatwn and at the same
" time elect the delegate
: For the reasons given, it is my opinion that the leglsla-
_ ture has provided no procedure or agency for the naming’
of delegates fromia precinet wherein no primary election

was held or for cq‘m’.pletlng the representation . where only .
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a portlon of the precinct’s delegatlon was elected at the
primary.

Your second inquiry is “covered by ‘the foregoing.

Your third -question deals with the right of less tham
the full qilota of delegates from a precinet to vote the full .
strength of the precinet at the convention.

In 1919, the legislature enacted Chapter 107, Whlch was
known as Senate Bill No. 68. In such chapter, a portiop of
its Section 3 reads as follows:

“At any convention held nnder the provisions of
this act each delegate shall be entitled to one vote;
but in case the whole. number of delegates are not
present from any precinct or county, the delegate or
delegates present from said precinct or county shall
cast the vote for the full delegation by each delegate
prcsent voting an equal praportlon of the absent -
vote.” .

This het was approved on March 3, 1919. At the same
_session of the legislature, and by Chapter 21, being Senate
‘Bill No. '188, Section 3 above mentioned was amended in
- several detalls and the portion above quoted was dropped
and omitted from said Section 3§, clearly” showmg the ln%ten-
tion of the legislature to abandon the procedure prov ded
therein. :

It is,therefore, my concluiscn and opinion that the dele-
gates fiom such precinct where a full quota was not elected
would have only one vote for each delegate; in other Words,
they may not vote the full strength of the precmct

'o Mr. John Case, : W. D. GILLIS, :
August ;l3 1930. v _ ‘ Attorney General.

i

COUNTY CENTRAL COMMITTEE

|
17. QUESTION .
Is it a nécessary quahflcatlon of a county chairman of

the county central committee that he be a member of the
county central committee before his' election? ‘

OPINION L - R

The;e are some reasons to support the view thatr this
could not be done. The statute relating to the organization
of the 'state central committee specifically provides that
the chairman need not be a member of the committee, but

Qualification of Chairman
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Section 519 of the Compiled Statutes, which relates to the
organization of the county central commlttee, is silent and it
might be concluded that this silence in the fact.of the spe-
cific reference in.the case of the state committee would
prohibit the selection of a chairman who is not a member
of the committee. ‘

However, the general rule is that commlttees, commis-
sions, b.oards or bodies of similar nature whose duties are
prescribed by law and who operate under general provisions,
‘may do anything which is reasonably necessary to accomp-
lish the purpose of their creation, which would include the
doing of things reasonably connected with that purpose, so
long as the particular thing is not prohlblted
~ As the statute does not prohibit the going outside of the
commlttee for the .selection of ‘a chairman, I.am of the

. oplnlon that it has the authority to do so

}'To Hon R. E. thtten State Senator W. D. GILLIS :
CJanuary 23, 1929. Attorney General

DELEGATES TO STATE CONVENTION

;Qualifilcations of Deleg‘ates to State
. Political Convention

18. QUESTION

Is it a necessary qualification of a delegate to a state
convention that such person be a duly elected delegate to
" the county convention?

OPINION: -

I -quote you several sections ofthe Complled Statutes
which have to do with the primary election, the county con-
vention and state convention. They read in part pertinent
‘to this inquiry as follows:

Section 518 provides:

_“Primary elections shall be held on the lst Tues-
day of August, 1920, and biennially thereafter, for
the nomination of candidates * * * and the election
of delegates to attend the county convention, here-
inafter provided for, and there represent their
respective precincts * * *.”

Section 520 provides:

“County conventions of polltlcal partles com-
posed of delegates chosen: at the primary election
shall be held in the several counties on the third

¥ H -
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T'{lesday of August following :the: primary election,
at! such place in each county znd beginning at such
hour - as may be fixed' by the respective county
committees.

1 “At the time and place so vdeslgnated and fixed,
or as soon thereafter as a majority of the duly
accredited delegates appear ,the convention shall
orgamze and then select delegates to the state con-
ventlon * xR )

Sectlon 524 provides:

“A State convention of . each political party shall
be held on the fourth Tuesday of August following
the primary election, * * *. At the time and place so
designated and determlned or. as soon thereafter as_
a!majority of the duly accrecnted delegates appear,”
the convention shall organize and proceed to the
adoption of a platform and the nommatlon of can-
dldates * ok oAn

A car eful and exhaustive examination of all of the pLo-
: visions of our statutes in reference to this question dis-
closes no qualifications provided in the law for the delegzate

" . to the state convention. I find no law prohibiting the elec-

tion of any person, be he either a delegate to the couz;ty
convention or not a delegate. The custom of many years
in this state has been that any member of the party, whe-
ther a delegate or not, might be &lected by a county conven-
" tion to represent that county and party in the state conven-
tion.

There can seem to be no good reason dictated by puLvhc
policy, i jor other, restricting the selection of the delegaies
to the state convention from the personnel of the delegates
who assemble to elect them. On the other hand, it would
seem t® be almost as unreasonable as a provision that only
from the delegates to the state conventions might the can-
didates for state offices be selected. Doubtless, the legis-
lature imight make-reasonable qualifications as to delegaies
selected at the county convention, but it has not seen flt to
do so in this state.

It is ,therefore, my opinion that any elector of a county
is qualified to be elected a delegate to the state conventlon
and that such delegate need not have been a delegate to
the countv convention. A - ‘j

To ,Mw'. Lawrel Elam, " : . 4V. D. GILLIS, d
A z(gyegsf 15, 1930. : Attorney Gene]ral

i : - if
¥
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CORPORATIONS

A Foreign Ti‘dst Cbrporation May Not Act As An
Executor or Administrator in Idaho

19. QUESTION: - - ' ' R

May a foreign state bank operating in Spokane and
having trust powers and a membership in the Federal
reserve system, and qualified in Idaho as a foreign corpora-

tion, act as an administrator or executor of any estate in

the State of Idaho under the laws thereof? -

- OPINION :

This question is answered by the provisions of Chapter
44, Laws of 1923. Section 1 of said chapter reads as follows:
“It shall be unlawful for any foreign corpora-
tion to be appointed or to act as administrator or
executor of any estate in the state of Idaho, under
the laws of the state of Idaho.”
It is, therefore, my opinion that the corporation men-
tioned may not act as an administrator or executor of any
estate in the state of Idaho.

To Hon. E.W. Porte7 W. D. GILLiS,
Commissioner of chmce ' Attorney General,
July 5 1930, _ - o

Filing of Articles of Incorporatlon

20. QUESTION
Does Section 4772 of the Complled Statutes as amended
by Chapter 282 of the 1929 Session-Laws require the office
of Secretary of State and: the office of county recorder in
the county in this state in which is designated the principal
" place of business of a foreign corporation, to record articles

of incorporation or file in. the 1espect1ve offlces w1+hout .

recording ?

OPINION;

Section 4772 of the Complled Statutes as amended by
Chapter 282 of the 1929 Session L.aws-reads as.follows:

“Section 4772. Every corporation not created
under the laws of this .state must, before doing
business in this state; file for record with the Sec-
retary of State a copy of the articles of incorpora-

. tion of said :corporation, duly certified to by the
: Secretary of ;State of the state in which said cor-

I
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o poration was organized, or such other legal custo-
dian of the corporation records of said state as is
. qualified under its laws to make such: certified copy
" | and: file for record a copy of such.articles of incor-
i+ poration, duly certified by the Secretary of State of
this state and bearing the endorsement of the fact
and time of filing for record :in his office, in the
office of the county recorder of the county in this
state in which is des:gnated its prlnc1pa1 place of -
business in this state,” S
The title of the said chapte1 reads as to the matter
peltlnent to this inquiry as follows: o
N «t * * RELATING TO THE FILING OF EVI-
i DENCE OF INCORPORATION BY FOREIGN
1 CORPORATIONS* * *7
Sectlon 4772 of the: Complled Statutes before amendent
employed the word “file” and such records accordingly we‘re
not 1ecorded by the transcrlblng of the original 1nstrument
_into/ some other book of records. The employment of tne
phlase “file for record” might seem to indicate an inten-
tion' upon the part of the legislature to require the tran-
seribing of instruments. I cannot, however, believe that such
was the lntentlon The title of the act employs only the
word “file.” The custom of many years under the old stat-
ute:was simply the placing-of the instrument for per manent
preservatlon Had the legislature intended to require the
transcribing of the instrument it would have indi¢ated that
fact by declaring that the instrument would be recorded
and providing a record book for such purpose with a proper
designation for the same or would have employed the term
“file and enter of record.”
‘In Naylor v. Moody (Ind) 2 Blackf, 247, the court sald
; “Fllmg and entering of record .are.not synony-
mous. * * * They always convey distinct ideas. Filing
; originally slgmfled placing the papers in order on a
thread or wire fer safe-keeping. In this country,
! and, at this day ,it means; agreeably to our practice,
i deposmng them in. due order in the proper office.
! Entering of record uniforml; y means writing.”

_
{In the case of Delaw are Surety Co V. Layton (Del.)
aOvAtl 378, it was said: -

“The word ‘fllmg when qpplled to the fllmg of
an -instrument in ‘a public' office, carries with it
_the idea of permanent preservation: That the paper
filed becomes a part of the permanent records of
the public office where it iy filed.”

- It is my opinion that it was the intention. of the leglsla-
tug e to employ the phrase “file for recor d” as being synqny-
[ | ;

i
i
s
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mous with the word “file,” and that it is not necessary that

the copies of the articles of incorporation mentioned in the

section be written or transcribed into a book and that both
your office and that of the county recorder are required

only to permanently. preserve said articles as papers:or
documents of public record.

To. T. H. Shrontz, > W. D. GILLIS,
Assistant Secretary of State Attorney General.
May 11, 1929. : '

Filing of Articles by Foreign Corporation

21. QUESTION:

- Do the laws of Idaho require a foreign corporatlon to
file articles of incorporation within this state, which cor-
poration has not been doing business within the state, but
has acquired title.-td real property by execution or settle-
ment of a claimi, and now desires to transfer title to said
real property" - .

OPINION:

I assume that your corporation is organized under the
laws of Utah-for-the purpose of making loans, contracts,
mortgages, and investments. You state that you have never
done any business in Idaho and do not contemplate doing
any, but have acquired real estate through the settlement
of a claim. You do not state the details or the manner in
which the claim was settled, but for the purpose of this
opinion, we accept your statement of the fact that you
have not done business in the State of Idaho. Starting with
such a premise, it is my opinion that your corporation comes
within the rule laid down by our Supreme Court, in the case’
of Foore v. Simon Piano Co., reported.in 18 Idaho at page
178. At pages 178 and 179, the Court said: -

“t * * Under the provisions of the statute * * *
it is only corporations that are ‘doing business in
this state’ without first filing their articles of in-
corporaton and complying with the statute that are
prohibited from taking and holding title to realty
acquired prior t¢: the making of such filings. The
mere purchase at execution sale of real property in
satisfaction of a"judgment procured on an:interstate
transaction is not in itself ‘doing business in this
state,” * * * The legislature has not undertaken to
prohibit a corporation engaged in interstate busi- -
ness irom taking title under judicial protess in
the collection of a debt where the corporation was °

P
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!

not :otherwise ‘doing business® in thls state within
the meaing of the constitution and statute.” :

It will be noted from the fdregomg that where a far-
eign cmporatlon is required to purchase real estate upbn
execution or is required to take title under judicial proce|
it is not required to file its articles of incorporation in tme
State of Idaho, as required of forelgn corporations domg
busmess w 1th1n this state.

It is, therefore, my conclusion that your corporatmn
'would not comé under the requirements of Section 4772,
Compiled Statutes, as amended by Chapter 82 of the La'ws
of 1925, and would not be compelled to file its artlcles in
thls state. . i

To Unwn Bond and Finance Comaan_/, W. D: GILLIS 2
TanumJ 31, 1930. » ~ Attorney Gene)%al

J _—

A Reinstated Corporation May Execute Conveyancesf
22.5’ FACTS:

In closing up the affairs of a state bank by voluntary *
liquldatlon—that is, the liquidation of the bank by its own
stockholders, directors and officers—it .was found _that:all
of the deeds, releases, assignments, etc., had not been exe-
cuted by the bank and that in the meantlme it had ceased

'pavmg license fee and is therefore presumably non- emst—
_ t.nt as-a corporation.

QUES’I‘ION !

~Would the 1e1nstatement of the bank by the payment
of ;hcenee fees and any arrears which might have accrued,
1e§t01e it to a position whele 1t could leﬂally cure the
problem thus. created?

OPINION:

Sectlon 4787 C. S as amended by Chapter 37, 1925»
-Laws, and Chapter 60, 1999 Laus, relates to relnstatement
of corporations.

Constlumg the afmementmned sectlon, the Supreme
Court in the case of Ferguson Fruit and Land Company
v. Goodding, 44 Idaho 76, 258 Pac. 557, at page -82 of the
Idaho Report, said: I : Sy

“Section 4787 provides that: any corporation
which has forfeited its chzrter for failure to pay

the license tax, which shall pay all the license taxes
and penalties prescribed by Sec. 4782, ‘shall be -
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relieved from the forfeiture prescribed by this
chapter,” and. all persons, exercising the powers of
. such corporation shall be relieved of the penalties
prescribed by the provisions of Sec. 4789 making it
unlawful for any delinquent corporation to transact
any business while so delinquent, and making it a
misdemeanor, punishable by fine or imprisonment,
for any person to exercise any of the powers of
such delinquent corporation while delinquent.”

From the foregoing it is my opinion that upon the rein-

-statement of the bank in question by the payment of all

license taxes and penadties prescribed by Section 4782, C. S.,
and the license taxss and penalties that would have acerued
if such corporatior had not forfeited its charter or.rights
to do business, said bank will then be restored to a position

where, as a corporatlon it can execute the conveyances in
question.

T o Commissioner of Finance, W. D. GILLIS, .
January. 22, 1930. : Attorney General.

COST BILLS

Against :State Not Collectible

23. QUESTIONS: . :
1. Is the State liable for costs in an action when it

: _ appeals to the Supreme Court from a decision of a district

court on an Industrial Accident Board case? ’
2. May the Attorney General stipulate that a cost blll o

be taxed by the Supreme Court, even though not flled in
the tlme requlred by Rule 377

OPINION :

Taking up the first inquiry, will say, this questlon was
first raised in the case of Brady vs. Place, 41 Ida. 747, 242
Pac. 314, but the case turned on another question."

However, this question has been definitely passed upon
by our Supreme Court. On March 14, 1929, in the case of -
Chicago, Milwaukee & St. Paul Railway Company, a cor-
poration, appellants, vs. the Public Utilities Commission
of the state of Idaho, respondent,; being case No. 4252, 47
Ida. 346, the appellants petitioned, among other things, for
the entry of judgment against the respondent for costs in
said suit. The Court held that insofar as the Public Utilities
Commissien was a party to the proceedings, the State is a
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party and as to the questlon of costs the Court had the fc)l-
lowing to say: N

“Costs against the’ state are allowed only when
provided by statute, either expressly or by neces-
sary implieation. (15 C. J. 328, Sec. 815; State v.
Kinne, 41 N. H. 238.) Provision is made by the C.

S. Sec. 7223 for the payment: of costs by the state
when costs are taxed against the istate; but the
only statute that has been called to our attention
under which it is urged costs may be taxed against

the state in this proceeding is C. S., sec. 7212, pro-
viding generally that upon appeal, except when a

new trial is ordered or a judgment modified, the
prevailing party shall recover costs. It is commonly
considered that a general statute of this nature
does not apply to the state (25 R. C. L. 418; State

v. Williams, 101 Md. 529, 4 ;Anno.: Cas. 9:0 note,

8 Ann. Cas. 398) partlcular:y when the state is a
party 'in its governmental capacity. In ‘re Ward’s 3
Estate (Minn.) 158 N. W.-637. Appellant’s costs {
in this court are therefore disallowed.

It is therefore my opmlon that in view of the foregomg
decision, these costs may not bg’ collected from the State,
even though your cost bill had been flled in time.

“To Mr. Ralph S. Nelson, ~ . T W.D. GILLIS,
April 13, 1929. o : Attorney General.

J |

|
» |

ooy o

‘ COUNTIES =~ = !

. : . » .

Cost of Boarding Priseners ]J

24. QUESTIONS

1. VIay the County Commussmners contract with the

sheriff to board county prisoners at a flat rate of 75 cents-

per day, and not require an: accountmg from the sheriff as

to the actual cost of boa: dmg of such prisoners? Should -

the actual cost of boarding prisoners be less than 75 ¢ents
per day would it be proper for the sheriff to retain| the
excess over and above such actual cost?

2. May the sheriff contract with the Federal Go ern-
ment to furnish board for Federal prisoners at a flat|rate
of 75 cents per day and not account to the county for. the
- actual cost of the boarding of such prisoners? In. cther
words, if the actual cost of boarding Federal prlsoners is
less than 75 cents per day, mey he retain any excess over
such actual cost? . - sf.
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OPINION:

In answer to wour first inquiry, attentlon is called to
Section 9429 C. 8., which provides in substance that the
sheriff shall receiv,e all prisoners committed to his custody .
and provide them with necessary food, clothing and bed-
ding for which he shall be allowed a reasonable compensa-
tion to be determined by the board of county commissioners.
Another statute of relative importance in dealing with this
question is Section 3699 C. S., which provides that the
sheriff shall be allowed “in addition to such salary, the -
actual and necessary expenses for care of each prisoner
confined in-the county jail.”

From the language contained in this statute, I,am of
the opinion that the additional allowance to the~sheriff
must be only the actual and necessary expenses for the
care of each prlsoner confined in'the county. jail., If this
actual and necessary éxpense is 75 cents per day, such an
amount may be agreed upon, but in no event do we believe
-that the statute intends that the sheriff shall be permitted
. to make a profit or sustain a loss because of expenditures
made necessary for the care of prisoners. The county com-~
missioners can arrive at a reasonable compensation which
reasonable compensation is supposed to be and should be
approximately the actual cost of sustaining such prisoners,
and I am of the |op1nlon thiat such compensatlon may be_
by a per diem allgwance. ’

In answer to rthe second inquiry, I am of the opinion .
that the same rule would apply. The statute authorizing
the sheriff in the State of Idaho to receive Federal pris-
oners was not intended to authorize the sheriff to: make a
profit from such transaction or to suffer a loss. If 75. cents
per diem is the allowance, then that amount should be
devoted to the purpose for which it is authorized.-

To Mr.Carl Burke, W. D. GILLIS,
July 25, 1929. : Attorney General.

Publishine' Financial Statement of _ County

© 25. QUESTION: :
When and in what manner must the county financial

statement be published? '

OPINION:

Section 3518 of the Complled Statutes of Idaho prov1des
as follows:
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“The Board of County Commissioners shall, at
the April session of said board, prepare from said
auditor’s statement and  have spread upon their
minutes a full statement of the financial . condi- "
tion of their county for the preceding fiscal year,
together with a concise ‘description: of all property
owned by the county, with an approximate estimate
of the value thereof. The said board shall cause .
to be printed the said auditor’s statement in full .
. ‘for the information of the public.”

Sectlon 3434 of the Idaho C’omplled Statutes provujes
as follows:

“To cause to be publxshed monthly such brief o
statement as will cléarly give notice to, the public i
of all its acts and proceedings, and, sen'li-annua]ly,, ol
a statement of the financial conditions of the county. - i
Such statement as wzll as all other public notices ;
of proceedings of, or to be had before the board,
not otherwise specially provided for, must be pub-
lished in one issue of such newspaper printed and
published in the county as ‘will be most likely to
give notice thereof; and when no newspaper is pub-
lished in the county, copies of such statement must
be kept posted for at least 20 days in three public

. places in the county, one being a conspicuous place
- at the courthouse door.”

" From an examination of the above statutes it is- appar- '
ent that the financial statement of a county must: be
published semi-annually and a: statement should be pub-
lished monthly giving notice to the public of the actsiand
proceedings of -the board. This should be published in:0ne
issue of such newspaper printad in the county as in'the
opinion of the board would be most likely to g1ve nctlce
thez eof. , - o

To Hon. Chas. Hackney, | - W. D. GILLIS, ’}{
September 24, 1929. : Attorney Genéjgal.

1

! :‘

a

.
Duties of Treasurer of Countv .
96. QUESTIONS: 4 |

1. Should not the 1159 for collecting taxes of high--
way districts and also incorporated cities and villages, be
turned over to the county rather than being held by County
Treasurer as fees belonging to him personallv ?

2. . Where the County Treasurer is Ex-Officio Publlc
Adntinistrator, should he turn over fo himself commlssmns
secmed as such Public Admlmstratm ? o i
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3. Should the Treasurer’s report show costs which
were paid as well as fines?

4. Should officer serving papers in all criminal cases,
report mileage and fees for service?

OPINION™:

The above questions will be answered according to num-
ber and in the order glven

Replying to inquiry No. 1, Section 1543 of the Com-
piled Statutes provides that each highway district and each
included municipality shall pay to the county 1149 on the -
amount of district taxes received by it, such payment to -
be in {full for the services and compensation of the county
assessor, tax collector and all county officers, in assessing,
collecting,. equalizing -and paying over said district taxes.
Section 3224 of the Compiled Statutes, as amended by Sec-
tion 1 of Chapter 85 of the 1923 Session Laws provides that
this 1V5% of ‘all taxes of every city, town, village, etc.,
collected and paid into the county treasury shall be appor-
tioned to the county current expense fund, which appor-
tionment shall be in full for all services of all county officers
in the levy, computation and collection of such taxes. They
intended that these fees should be turned into the current
expense fund of the county and do not belong to the county
treasurer persona]ly

Answering inguiry No. 2, the county treasurer as ex-
officio administrator should pay into the county treasury.
all commissions received by him as public administrator,
these fees belonging to the county and not to the county
treasurer individually. Section 7 of Article XVIII of the
Constitution provides that all county officers and deputies
shall receive as full compensatlon for their ser\'lces fixed
annual salaries.

Answering inguiry No. 3, it is my opinion that it is
not necessary that the county treasurer show the items of
costs paid to him. If costs were assessed by the court they
would be included in and added to the fines.

Replying to the fourth inquiry, it is mly opinion that
it is necessary for an official serving papers in criminal
cases to report to the court mileage and fees for service of
papers. This is ne’cessary for the information of the court
when he renders a Judgment of a fine and costs.

To J. B. Loomis, W.D. GiLLis, -
March 11, _1929. ‘ : Attorney General.
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County Printing /‘
27. QUESTION : - .

Must the county commissioners call for competitive bids

on county printing and if so, must they let the contract
to the lowest bidder? ,

OPINION :

Section 3433 of the Idaho Ccmpiled Statutes rec1ted as
among the powers of the county commissioners, the right
to contract for the county priniting but does not provide
any partlcular machinery by which the contract shall be
let. It is apparent from the reading of this section that
the county commissioners are not required to call for blds
in letting the prlntlng contracts.

Section 3434 requires them to cause certain publlcatlons
to be-made but puts the matter squarely up to the sound -
discretion of the county commissioners as to which news-
paper, pubhshed and printed in the county, will be most
likely to give the required motice. This, in our opmlon, ig
the holding of our Supreme Cou*t

The question was treated in.the case of In're: Gem‘mﬂl
20 Ida. 732. The letting of the contract to a newspaper of
very limited circulation when :another of very extenswe
circulation was available might be held an abuse of d1°.cre-
tlon, but resort to the courts would be necessary to deter-
mine that question.

Section 2336 requires county prlntlng to be done Wlthm
the county for which the work is done when there! are

ﬁtlcable facilities within' the county for executmg \the

To Mr. Ray E. Coleman, : W.D. GILLIS, -
February 6, 1929. . » Attorney General.

COUNTY OFFICERS
A;ppointmént :of Dephties

28. QUESTION: : .

May. county commissioners authorize the appomtment
of deputies for the assessor, treasurer and ex-officio tax
collector, sheriff and clerk of the district court W’Lthout

first complying with a full thirty days’ notice. of pu.bhca- E

tion as required by Section 3700 of the Compiled Statutes?
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OPINION:

" Section 3700 of the Complled Statutes was enacted. into
our statutes as Section 4 of House Bill numbered 265,. Laws
of 1899 (page 405-406) and continues forward in practlcally
the same form to-the present day. So far as I am able to
learn there has been no judicial constriction of the exact
question presented here athough the Section has been be-
fore the courts several times.

This Section in substance provides that the sherlff
assessor, treasurer, and clerk of the district court shall be
empowered by the board of county commissioners to appoint
such deputies and clerical assistants as the demands of their
office may require, provided, however that the officers re-
quiring such clerical assistance or deputies shall first pub-
lish for at least thlrty days before any regular meeting of
the Board of County Commissioners a Notice in a newspaper
in the county, which Notice shall advise the public of their
intention to apply to the county commissioners for the dep-
uties ‘or clerical assistants as the case may be, and the
statute in specific. language says:

“* * *and no deputy shall be appointed or. cleri-
cal assistance allowed by said board until due proof
of the publication of said notice shall -have been
furnished said board and the mecessity for said
assistance is satisfactorily shown, and any taxpayer
in the county shall have the right to appear before
said board ‘and protest against said appointment
and show cause why' said assistance should not be
allowed:” ‘

The statute further provides, however,: that during the"
terms of the district court, the district _]udge may author-
ize the above nanred offlcers other than the assessor and
treasurer to employ such ternporary ass1stance as they may
need and their certificate is sufficient proof to the board
of the mecessity of such employment.

From this last proviso it would appearithat upon order
of the district court, made during term time,; the sheriff
or clerk of the district court may secure temporary assist-

.ance without the formalities of such publication. In the
present case of the sheriff (the Clerk not being affected
as I understand it) it would appear that if the district court
is in session the judge may authorize the appointment of -
temporary assistance for the sheriff until the Notice pro-
vided for has been published so as to authorize the proper .
appointment of the deputies. This proviso Would be of no !
aid to the other county officers.
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It appears that the order authorlzmg the employment

. of deputies or clerical assistants with the exception for

temporary assistance above noted, is made contingent upon
a compliance with the statute. While the Section has not
been directly passed upon, we quote you the following lan-

ruage from the case of Dexter Horton Bank v. Clearwater

County, 235 Federal, 743, in which Judge Dietrich said::

“Section 2119 of the Revised Codes, as amended ?
in 1913 (Session Laws, p. 474) (Section 3700 C. S.) :
authorizes the board of county commissioners to
empower the assessor to appoint such clerical assist- ;
ance and such deputies as the business of the office’ i
may require, and to fix their compensation. It is |
further provided, however, that such power may
be exercised only upon the application of the assessor N
after 30 days’ public notice. If, after such notice,
upon a hearing, at which any taxpayer may appear
in opposition, the board finds an exlstmg necessity,
it may grant the application.

“Now, what reason can be assigned for ignoring
this' method, and, by resorting ‘to, the one here
employed, deprlvmg the taxpayersof the statutary
right to be heard? Admlttedly no sudden emergency
had arisen.” *

From the language above noted it would appear that
the thirty days’ notice and the right to appear in protest

"~ are guaranteed to the taxpayer and are conditions prece-

dent to valid exercise of the: authorlty to authorize d;he
dppomtment by the county commissioners.

It is, therefore, the opinion of this office that the
county commissioners cannot authorize the appomtment of

deputies or clerical assistants 1except upon comphance w1th

this statute.

I regret that we must come to this conclusmn and this
office has given a very considerable amount of time jand
research in an endeavor to find a method to secure for:you
an interpretation which might relieve the situation in which
the officers of Fremont County find themselves but I ican-
not escape the conclusion that they will have to funetion
as_best they can without assistants until such Notice has

been given as will give the Commissioners the power to

authorize the appomtment of deputies.

To Hon. Hensley G, Harvis, = W. D. GILLIS,; i

January 16, 1929, . Attorney G}enera‘.l.

-
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‘ DEPOSITORY ACT
Definition of a Special Deposit Under Deposito_fy Act

"QUESTION :

1. What constitutes a special deposit?

2. What is the proper procedure in which to make a
special deposit?

3. What protection would be afforded in case a bank
in which a special -deposit was made failed?

4. Is there any:limit as to the amount that can be
placed on spec1a1 deposﬁ:" .

OPINION:

Section 24 of the depository law, as amended by Sec-'
tion 10, Chapter 45, Laws of 1925, and Section 10, Chap-,
ter 154, Laws of 1927, relates to the duties of the treasurer
of a deposmng unit with respect to the deposit of public
funds and is as follows: |

: “Except where the public moneys of a dep051t-
ing unit in the custody ‘of the treasurer at any
one time are less than * * *.81000, the treasurer

- shall deposit, and at all times keep on deposit, sub-
ject to the . provisions of this law, in designated .
~ depositories, all public moneys coming into his hands, -
: but not in excess of the maximum sum he is entitled
so to keep on deposit therein under this act; * * * |
and it is hereby ;made*the-duty of ‘said supervising
board at the!time it makes its investigation of
bonds or securties as provided in the Public Deposi- -
tory Law to fix*by order the maximum sum the
treasurer may so keep on deposit in said depository,
a copy of which order shall immediately after.it
is made be ¥ * * served on the Treasurer by the
" supervising board or its Clerk; Provided, * * * that,
whenever the public moneys of a depositing unit
shall exceed tke maximum sum which may be depos-
ited in designated depositories, it shall be the duty
of the * * * supervising board of the depositing
unit to designate and * * * place for the safe-keep-
ing of such public moneys, and until such designa-
it shall be the duty of the treasurer to deposit such
excess sums on special deposit in some bank or
trust company, and the expense of such service
shall be borne by the depositing unit. -

An examination of the law shows that there is nostat-
utory definition of what constitutes a special deposﬁ: I be-
lieve that the courts have interpreted the term “special
deposit” to mean and include first securities dehvered to
a bank to be specifically kept and 1'edehvered
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I call your attention to th= following cases: Mut. 1 Acc.
Asso. v. Jacobs 141 II. 261,287, 31 N. E. 414, 33 Am. St.
Rep. 302, 16 L. R. A. 516 and note; Foster v. Essex Bank,
17 Mass. 479, 9 Am D 168; Pattlson V. Syracusel Nat.
Bank, 80 N. Y 82, 36 Am R 582 Carlisle First Nat. JBank
v. Graham 100 U. S. 699, 25.L. Ed 750. l

7 C. J. 630, defines a special deposit as follows: - ;
“A special deposit is a delivery of property, |
securities, or even money.to the bank for the pur-
pose of having the same safely kept and the 1denti- I
.. cal thing deposited returned to the depositor.” ;' '
The case of Adams County vs. First Bank of Councﬂ
47 Ida. 89, 272 Pac. 699 was an action brought by Adams
County against the defunct First Bank of Councxl the
Commissioner of Finance and Liquidating agent. Tt Was an
action to recover 'a deposit claimed as a trust f nd‘ The
moneys involved in this fund were placed on special deposit
with said jbank by said county. The question of whether
or not such deposit constituted' a trust fund was not\ralsed
and was not decided in the case; but it.seems to have been
conceded that such special deposn: constituted a trust fund.
At any rate the county recovered on that theory. {'

It is, therefore, my conclusion that a special~ depos1t
means as follows: You deliver your moneys to the deposit-
ing unit with specific directions that they shall be retained

-on special deposit, which means in effect that the identical

- moneys shall be returned to you; in other words, that such
moneys, or evidence of money, are not to become rmngled
with other moneys of the bank.

Turning now to your second question as to Whaf is the
proper procedure in which to make a spec1al depos1tJ, it has
been partially answered above. It is my opinion that when |
you as treasurer of the depOaltlng unit actually have ‘excess
moneys in your possession which must be placed on} special
deposit in some bank or trust company that you\ should
take them to the bank or trust company in which you deter-
‘mine to make such special deposit and dellver them upon
the understandmg that they constitute a “special depos1t”
within the meaning of the jpublic depository law, and take:
from such bank or trust company a certificate ofi deposit
showing such understanding and agreement. It will Ee noted
that the statute provides: that the expense of such .service
shall be borne by the depositing unit; in other words you
are simply paylng to have your funds cared for. ¥

Turning now to your. third inquiry as to v,hat _protec-
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tion would be afforded in case a bank in which a special -
dep051t was made failed, as already suggested and as deter-
mined in the case of Adams County vs. First Bank.of Coun-
cil, above mentioned, the protection to the depositing unit .
 consists of the depositing unit’s right to the return of the
" identical mioneys deposited, or if they cannot be.produced
its right to recover an equal amount as a trust fund.
Turning now to your fourth question as to whether or .
not there.is‘any limit as to the amount that can be placed
on special deposit, it is my opinion, in view of the provi-
sions of Section 24 of said public depository law and of
what has been said with respect thereto, that there'is no
limit to the amount of public moneys that may be placed
by the treasurer of the depositing unit on speeial deposit,
and that it is the duty of the treasurer of a depositing unit
to deposit all sums in excess of the maximum sum which

may be deposited in de51gnated depositories as:special de-
. posits. .

To Miss Mary E. Gilmore, . W.D. GILms, ;
“October 23, 1930. ' _ Attorney General..

Public Funds May Be Deposited in a Bank Whose'

President Is Member of Supervising Board

30. QUESTION:

Is it lawful to deposit pubhc funds in a bank the presi-
dent of which is 2 member of the supervising board by
reason of being a county commissioner?

OPINION:

. It is my view in conformlty with the 0r1g1na1 oplnlon
on this question that the fact that the bank president is
a member of the supervising board does not prevent his
institution from being a public depository. He is but one
member of three on the board, and the acts of the board
are the acts of a board of supervisors and not of any indi-
vidual thereof. As county commissioners they are covered
by bonds to secure the faithful performance of their duty
and as a board it is their duty to approve or:reject these
securities. The president of the bank in his official posi-
_ tion as commissioner has but one vote and cannot by that
control the actions of the board and the other two mem-
bers are equally responsible for the approval:or rejectlon
of these securltles E

~
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Therefore, it is my oplmon that one miember of the
- board keing a president of the bank furnishing these secur-
ities would; not authorize the reJectlon of them smce the

board itself is charged with the duty in its official capamty .

and two other'membeérs are able to:dispose of the questlon
of approval or rejection without the sanction of theJthlrd
member who miight be interested. As a matter of pohcy, it

would seem advisable that the interested member do not

participate in the approval or rejection of these securities
and withdraw while the other members deliberate upon and
determine the question.

With no pI‘Ohlbltlon in the law I cannot hold that! belng
president of the bank submitting the securities should dis-
. qualify the institution f1 om havmcr the right to quahfy for
deposits.

This opinion is, of course, based upon the assumptlon
that the bank has in all othel respects complied with the
dep031tory act and that the county will be adequately pro-
tected in depositing “funds in that institution. |

To Mr. A.H. Jensen, : W. D. GILLIS,
January 3, 1930. v ’ Attorney General.

DOGS

» Dogs Are Properzy

31. QUESTION: i
' Under the law of this state, is a dog regarded a; prop-~
er ty? ‘

OPINION - -
I beg to advise you thaT Chapter 211 of the Laws of
1927 of the State of Idaho declares in part pertment to
your lnquny as follows: -

“Dogs are property; and when the value of any
dog is material in any rcivil or criminal proceeding|
in this state, the same may be established under the!
usunal lules of evidence rzlating to values of personal,

plopelt\ .
To The American Hiwmane Assn. W. D. GILLIS,

July 21, 1929. ‘ o Attorney General.

~.
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ELECTIONS

The Placing of Party Ticket As to Columns
Rests Wlth County Auditor

QUESTION

Under Section 578 of the Complled Statutes'is the Coun-
ty Auditor required to place party. columns on the official
ballot in the order shown by the form at page 171 of the
. Compiled Statutes; that is, is it absolutely necessary that -
E‘he P{t}epubhcan tlcl«tet be the first one at the left of the
orm?

"OPINION :

Section 573 of the Complled Statutes which prov1des
the form and contents of the ballot, reads in part pertinent
to thls inquiry.

“ % * The face of the ballot and the stub must -
be in substc.ntlally the following form:* * *”

Then follows the form of the ballot which shows the
Republlcan ticket in the first column, the Democratic ticket
in the second, the Populist ticket in the third, and a vacant
column for those who wish to write in names as a fourth
column. .

We first turn to the question of the meanlng of the
word “substantially.”

In the case of Edgerton V. State (Tex) 70 S. W 90, it

is said:

« ‘Substantlally means, not an accurate or' exact
copy, but one which ‘contains the substance of the
instrument copled »

In Adams vs. Edwards (U. 8.) 1 Fed. Cas. 112, it is’
said:

“W_hen we say a thing is ‘substantially the same,”

we mean it is the same in all important particu-

lars. * * * Change of form is not material, when the -

form does not contribute toward the new result.

When it does, the forms niust be alike in all im-

portant particulars.” ‘
Honorable A. H. Conner, Attorney General of the State
-of Idaho in 1924, addressed an opinion to Mr. Lewis A Lee,
the Prosecuting Attorney of Bonneville County at that time,
in which he held as follows: >
“In my opinion .it .is discretionary with the:
County Auditor as to which party ticket shall be-
printed in the first column on the official ballot.” '

A like opinion was again rendered by General Conner :

v
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in 1926 to A. D. Ericksen, ‘then Prosecuting Attorney( of
Bonneville County.
In the above opinions I concur. - :
From the foregomg, therefore, it is my conclusion and
opinion that it is discretionary with the County Audltor
as to which party ticket shall be printed in the first column
on the official ballot. . ) ’,_-
To Mr. Cleve Groome, . W.D. GILLIS, .
September 6, 1930. : ‘ - Attorney Genejral.
: i
| _ a8
Sticker Candidates at General Elections i
QUESTION : , |
If a man is running on a shcker ticket is the votelfor
him counted no matter whether the sticker is placed injthe
Democratic or Republican or Independent column? Thag is,
are these votes all tallied together or must the stlcker be
placed in the Independent column only? , 3
OPINION : : %
Your attention is called to Section 573 of the Comipiled
Statutes. From that section it will be noted that the ballot
must be divided into equal perpendicular spaces, onef for
each pohtlcal party represented by the different opposing
candidates, in which the tickets of the different partles
must be printed, and one similar in which only the names
of the different offices to be filled at the election shall be
printed, and below which the wvoter may wr 1te the names
of the persons he wishes to vote for. -
This office has heretofore hﬁld on several occasions that
a sticker candidate in effect, is the writing in of the name
of a candidate. In other words, it is not permitted that a
sticker candidate or an independent candldate shall have
his name pasted on by the election Judges
This office has also heretofore held in an oplmon by
my predecessor in office, in which I concur, that if a stAcker
candidate’s name be placed ovier the name of a regularly
nominated candidate that such action would invalidaté the
vote for such office, but would:not invalidate the votes| cast
- by:such voter for the candidates for other offices. Suc'h in-
validation, however, for the one candidate would not amount
to a wilful destruction of :the ®allot.within the meanlng of
Section 8110, Compiled Statutes.
It w ould therefore, foilow. that the ticket- mlght be

f

¥
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" counted for all other ‘offices which he had regularly voted
for, except in the case of the office where the sticker was
pasted over the name of a regularly nominated candidate.
It would, therefore, follow that the sticker or the writ-
ing in of the name of a person must be .done only in the
column which you have denominated as the ‘“Independent”
column, or in reference to the ballot of this year, the third
column. _
It is, therefore, my opinion that you may not count any
other ballots for the so- called “Independent” or “Sticker”
candidates, except those which are written in or attached
to and within the so-called “Independent” column, there
being, it is assumed, a full ticket nominated- for each party.

~To Mr. Joe wadon, W. D. GILLIS,
Qctober 31, 1930. Attorney General.

There Is No Law Requiring Publication of the
: Official Ballot for a General Election

- 34. QUESTION: ° : - /

Does the present law require a newspaper publication
of an official ballot form?

* OPINION ¢ -

A careful examination of the statutes in_ reference to
the general election discloses no provision 1equ1r1ng the -
publication of the official ballot form except 1n the ‘case
of constltutmnal ‘amendments. .

To Mvs. Mabel C. Nelson, ~ W.D. GILLIS,
October 15, 1930. S AttorneyGeneral.

)

Electlon Boards, Duties .and Powers
?l , 7
35. QUESTIONS: T

1. Are members of election boards free to tell the nums-
ber of votes cast during voting hours?

2. Are candidates for office privileged ‘to come to the
table where the clerks are writing in the names of voters?
- 8. How often may members of the election board leave,
“their posts of duty to secure food?

4. How many members of the board may. be absent
during votlng hours at one time?

5. Who is in authority on the board?.
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" OPINION: : . )

Before explessmg an opmlon upon the several ques-
tions propounded, I would state this rule that the_ courts
have quite generally held that any informalities which do
not or cannot affect the final result of the electlon are to
be disregarded.

Returning now to the first inquiry, Section 629 of tne
Compiled Statutes provides that neither the election offic-
ers or the party representative ‘allowed to be present at
the time of countlng shall in any manner directly or indi-
rectly, by word or sign, disclose or communicate the results '
of the counting until the polls are closed A penalty is pro-
vided for violation.

If, on the other hand, your questlon refers to the num-
bei of votes cast as dlstmgulshed from the 111format10nras ~
to whom the votes were cast for, I know of no prohibition -
against g1v1ng out the first named information. In other
words, there is no prohibition against the election offlcers
statlng that fifty people have voited, or whatever the num-
ber:might be, but if the counting boald stated that twenty
votes had been cast for Jones: and thlrty for Smith,. that
is- prohibited.

Replying to your second inquiry, as to whether candl-

.dates for office are privileged to come to the table where -:

clerks are writing in the names of the voters, Section- 589
of the Compiled Statutes provides that the constable shall
not allow any one within the guard line of the polling place
except those who come to vote. There is, however, no statu-
tory prohibition, other than the one last mentioned, and I
can see no harm in candidates for office coming to the
table where the clerks are writing in the names of the vot-
ers, provided they do not remain there or interfere in any
way with the clerk in the performance of his duties.

" Replying to the third inquiry, I know of no prohibition
against the members of an election board securing food,
provided all voters who present themselves to vote: are
promptly taken care of and the election carried fmward
- irr an efficient manner.

. Answ enng your fourth 1nq111ry, ‘the statute makes no
provision in reference to this. It provides only that the polls
shall continue open from the time of opening until closing.
The law never demands an 1mpm551b1e thing and custom has
approv ed members alternately’ going for their meals/and
in such manner as will permit the ‘continuous conduct of
the election. Aimember 'of the board may leave the hoom
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temporarily; but, on the other hand, he may not absent
himself a con51derable period of tlme to:attend to other
duties or affairs.

_ Replying to your fifth 1nqun y, as to who is in authorlty
on the board, while; the statute makes no declaration on
this subject custom has established that the Judges shall
be the governing power of the election board.

To Mrs. Katherine B. Hanford, W. D. GILLIS,
May 23, 1929. f Attorney General

PRIMARY ELECTION T

A County Chalrman May Not Legally Certify a Person As
a Member of One Party When Such Person Held Office -
As a Member of Another Party Less Than Two
Years Prior to July 6, 1930 L

36 Facrs:

In the year 1928 a person was' a candidate for a county
office on the Progressive party ticket. The said Progressive
‘party at the election in 1928 did not have a state ticket:
with three nominees for state offices and did not poll five
per cent. or more of the total votes cast for three or more
candidates on the state ticket at said election. The said
person who was such candidate on the Progressive. party
ticket for such county office in 1928 now desires to become
a candidate on the Repubhcan ticket for a county office
at the election to be held in 1930.

QUESTION : oo~

May. the County Chairman of the Repubhcan party
legally sign the certificate required by law certifying that
such person has been a member of the Republican party
for two years last past, as provided by Sectlon 543 of the
Complled Statutes" /

OPINION: -

- Section 543 of the Complled Statutes, Whlch is ‘a part
of our primary election law, déclares the method in‘which
the name of a person may be placed on a party ticket for
nomination at the primary election. It reads in part perti-
. nent to this inquiry as follows:

«¥ * % In addition to such nomination paper,
such candidate shall produce and file with the
county recorder at the same time as such nomina-
tion paper is.filed a written certificate of the:
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county chairman or a majority of the members of
the county central committee; that he is then and
has been for two years prior thereto a member of the
political party on whose ticket ‘he ‘desires to become
a candidate; or the affidavits of at least five reput- -
able members-of the party from which said candi-
date seeks a nomination, who have resided in said
county for more than two years immediately prior.
to signing such affidavit, staiing that they have
known such, nominee for more;than two years last
past and that said nominee is a member of the
party from which he seeks a riomination. * * *.”

As the statut® above quoted requires that the County
Chairman must certify that the person proposing to be
a candidate for a.party is then and has teen for two years
prior thereto a member of the ppolitical party on whose
ticket he desires to become a candidate, it is now necessary
to turn to the question of determining what a political
party is in this state. Our legislature, recognizing I assume
that fact that our form of goverrnment is based on political
parties, has provided a definition therefor. Section 517 of
the Compiled Statutes, as amended by Chapter 83 of the

Laws of 1927, defines a political party as follows:
“A pohtlcal party, within: the meaning of this
Chapter, is an affiliation of electors, representing
a political organization under a given name, which
at the last preceding general election cast for any
candidate on their ticket, within this State, 5 per
cent or more of the total vote cast for all eandi b
dates for such office within' the state, and upon {
which ticket there were at least three nominees for i
state offices, or an affiliatior: of not less than 1500
electors, who shall, at least 3D days:before the date
of the primary, file with the Secretary of State ;
a written notice that they desxre recognition as a |
political party, which said notice shall ¢ontain: 1.
The name of the proposed party. 2. That the sub-
scribers thereto have affiliated one with another, .
for the purpose of forming sach party, and, 3. That |
the subscribers to such notice intend to nominate |
at least three candidates for state offices where-
upon such. affiliation shall, mnder the party name {
chosen, have all the rights of-a political party whose  °
ticket shall have been on the ballot at the precedmg
general election.”

Keeping in mind the above statutory definition of a
political party, we have consulted the records of the. Sec-
retary of State, who under our laws is the custodlanv of
the official election returns. His records disclose that/the
Progressive party at the election in 1926 in this state had
- three or more nominees for staie offices in said ticket ‘@nd
polled at the election for that year more than five per cent.

I
It

i
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of the total vote -cast for the candidates for such offices
within the state. That party, therefore, was-qualified as
a political organization after the election in 1926 and was
entitled, under the provisions of our statute heretofore
quoted .to place a full tieket on the ballots for the election
in 1928 for both state and county officials.-

The records in ths office of the Secretary of State fur-
ther disclose that the Progressive party did not file any
nominee for state offices at the general election held in
November, 1928, nor, as said records disclose, did said -
party poll five per cent. or more of the total vote cast in
the state for three or more nominees for staté offices.

It, 'therefore, follows that the Progressive party, hav-
ing failed to meet the requirements of a political party
.above mentioned, ceased to exist as such on November 6,
1928. It had falled td comply with Chapter 83 of the Laws
of 1927.

It is true, and I take notice of the fact, that the Pro-
pressive party maintained in several counties within the
state a county ticket, but such fact has no qualifying value
because of its failure in 1928 to place candidates upon its
party ticket coupled with the further failure to secure at
the election in November of that year a vote of five per
cent. or more of the total vote cast for three or more state
candidates.”

It now becomes pertlnent to consider the 1ntent and
statement of Section 543, above quoted. Clearly, its evident '
purpose is to secure representatives of the pohtlcal party
seeking nominees to ‘be voted upon at the ensuing general
election. The evident purpose of a primary for political
parties is to secure nomlinees who are adherents of its
-political faith and nct of some other.

As was stated in the case of Sutphen vs. Enklng, 39
Ida. 728:

“There can be no doubt, we think, that it was -
the intention of the Legislature to provide for a
‘closed primary”’ to the extent of recognizing party -
nominations and securing to bona fide members of.
the political parties the absolute right to control
the affairs of their respective parties, wholly ex-
cluding from such-control every person who is not
a bona fide member of such party.”

It must, therefore, be conceded that the legislative in-
tent is to provide a method whereby only persons who are
bona fide members of ‘a political party may become candi-
dates on its ticket. .

It, therefore, is requmed that a person must be a mem-
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ber of that party for two years previous to the time he
seeks a certificate from the County Chairman of that
party as to whether or not he has been so affiliated.’ ]It
appears that the person involved in this inquiry was'a
member of the Progressive party, as is shown by the fact
that he sought office in 1928 freni a local organization of
that party. When then did the Frogressive party~cease %o
exist under the statutory definition we have quoted above?
I can arrive at no other conclusion that that the Progressive
party did not cease to exist as a pohtlcal organization un’tll
the. close of the general election in 1928.

The primary election law further requir esthat in order
that the name of a person may be placed on the ticket of
his party as a candidate for nomination for an office his -
nomination paper must be signed by him and filed in the
- office of the County Recorder of the county not more than
sixty ‘'days nor less than thirty days before the primary
election. Such certificate then must be secured not laier
than July 16, 1930. It, therefore, appears that only one year
and eight months will have eiapsed between November 6,
1928, and July 6, 1930.

It is, therefore, my opmlon ‘that such person has mot
been a member of the Republican party for two years prlor
to the date for filing nominations for 1930.

Section 558 of the Compiled Statutes prov1des a penalty
for any person who knowmgly sivears; falsely to any mazer-
ial statement or matter in a nomination paper or certificate
or other paper relative to his quahflcatlons as a voter upon
registration or at a primary election or as to his party affili-
~otions, and said action provides that such person shali be
pun1shed for perjury as provided in the Penal Code. .

I can, therefore, arrive at no other conclusion than that
the Chanman of the Republican party of Canyon County
may not legally execute the cer tlflcate required by Section
543, above quoted. '

The statute does not forclose such person from: be-
coming a candidate, but requires that he file by petition
as an “Independent mthout party affiliations.” His loyalty
to the party on whose ticket he seeks nomination may be
unquestioned, Wut the statutory definition eliminates ‘him
-as a candidate on that party:and reqmres h1m to seek nomi-

nation as an. “Independent .

Suggestion is made that our opinion of April 8, 1930 )
in which we held that persons voting for the state ar: d/or
national ticket of one of the major parties which did com-
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* ply with the statutory definition of a party above described
becamle members of such major party and could,_ therefore,
register and claim affiliation with such major party under
Chapter 260 of the Laws of 1929 conflicts w1th the Vlews :
above set out. :

It is my opinion that the two situations can be readily
distinguished and that this opinion in no way conflicts .
with the one above mentioned. In case of the voter, the
prime consideration was that he had voted at a general
election and supported generally the candidates of ‘such
major party with which he declared he desired to affiliate,
but in the instant case the person seeking nomination must

: show two years’ affiliation w1th the party from Wthh he
seeks such nomination.

This office has given careful thought and exhaustlve
consideration to this question. At my request” all of my
- assistants, except the one coming .from Canyon County,
have carefully briefed the question. I have done consider-
able independent research work i the examination of &
considerable amount of case’law. The office is tmanimous
in the conclusion above set out. I have reluctantly arrived
at the above conclusion: because of the fact existing that
the person affected by this opinion has in the past received

. the approval of the voters of his county for an important
office, and for the further reason that it is my opinion
that we should. hesitateiin taking from a person the right
to secure any real or fancied advantage in securing the
approval of the voters in the attainment of a public office.
However, as I have 3aid earlier in this opinion, the act does
not take from this person the:right to be a candidate, as
he may secure a. position on the ticket as an “Independent.”
" May I also suggest that Section 543 of the Compiled
Statutes apparently provides a Ssummary procedure to pre-’
sent this matter to the courts. While I am firm in my con-
viction that this opinion is. a correct interpretation of the
law, still I should welecome a presentation of this matter:to
the courts. It will be noted by the section last above men- -
tioned that by the. filing of five affidavits controverted
within five days- by other affidavits that the issue thus
raised may be heard summarily by your District Court,
and after a decision forthwith upon those issues, that such
judgment may be summarily reviewed by the Supreme
Court of this State.

To Mr. C. H. Duval, : W. D. GILLIS,
June 16, 1930. _ ' Attorney General.
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HIGHWAYS

Neither State Nor County Is Liable for Damages
Arising Because of Detours Provided 5
37. QUESTIONS: ' t
- Would the Department of Pubhc Works be responsi ble
for damages resulting from its order to detour traffic?
Would the county be respon'sible? C _:’

OPINION :

- It has been repeatedly held by this . office, both by my
predecessor and myself, that the Department of Public
Works, as a department of state government, may not be
sued for damages; in other wcrds, that liability for dam-
ages does not exist.
The case of Strickfaden v. Greencreek Highway Dlstrlct

42 Ida. 738, 248 ‘Pac. 456, was an action against a reguiarly
organized highway district under the laws of this state,
for damages resulting from some construction work upon
a public highway. With respect to- liability for damages
against either the state or county, the court on page ‘749
of the Idaho report said: :

“It is well settled that in the absence of an
express statute to that effect, the state is not liable
for damages either for nonperformance of its pow- i
ers or for their improper exercise by those charged .
with their execution. Counties are generally like-. : ‘|

- wise relieved from liability, for the same reason.
They are involuntary subdivisions or arms of the
state through which the ;state operates for con-
venience in the performance of its functions. In
other words, the county is, merely an agent of the
state and since the state cannot be sued without its
consent, neither may the: agent be sued, * * *”
(Authorities are also cited.) '

This statement of law dces not appear to have ‘been
changed or modified by any later decision of the Supreme
Couzt or by any later legislative enactment.

" The powers granted the [DepartIuent of Public Works
list no permission to sue it. :

It is, therefore, my oplnmn ‘that neither the state, nor
the Department of Public Works, nor the county referred
to, is liable for damages by reason of the facts stated in
vour letter. v

To dMyr. Arthur . Ha-'rt; W. D GILLIS, - :
October 29, 1930. . Attorney General.
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Telephone Lines Along nghways

38. QUESTION:

"What action should be taken by this department on
applications for permits from telephone and telegraph com-
panies now occupying railroad right of way which has been
taken over by the state under lease which telephone-com-
panlss desire to move their hnes ta-the highway right of
way ?

OPINION :
Section 4832 of the Compiléd Statutes reads as follows:

“Telegraph and telephone corporations may con-
struct lines of telegraph or telephone along and
upon any public road or highway, along or across’
any of the waters or lands within this state, and.
may erect poles, posts, piers or abutments for sup-
porting the insulators, wires and other necessary-
fixtures of their lines in such manner and at such
points as' not to incommode the ,public use of .the
road or highway, or.interrupt ‘the navigation of
the waters.”

The rule laid down in 87 Cyc. at page 1633; with refer-
ence to the construction of telephone and telegragh 11nes
along public right of way is as follows:

“While a municipality cannot exclude from its-
streets ' a "telegraph or telephone company having
authority from the legislature to occupy 'and .use
the same, it may make reasonable and proper regu-

" lations as to the manner in which such right shall
be exercised.”

It appears the facts in thls case are analogous to the
- facts upon which the above rule is based.

It is my opinion that the terms of the lease with the
railroad do not conflict with the above section. It appears
the railroad company gave a lease to the state of a strip
of land on its right of way for the purpose only of being
) ‘employed as a hlghway So long-as it is used as a highway

the telephone companies have the right to construct lines
thereon, its authority to do so havmg been granted through
the Legislature by the provisions of Section 4832, supra.

It is my further opinion that your department has the
power to mlake such reasonable regulations as to the con-
struction of telephone or telegraph lines upon such high-
way so as to provide that the public use of the hlghway
shall not be discommoded.

‘To Honorable J. D. Wood, w. D. Gmu{s,
Commzissioner of Public Works, ‘ Attorney General,
May 11, 1929. : -
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May Not Employ County Apportionment of Vehicle
License Moneys. to Police: Highways ;
39. QUESTION: = ' o
May a county expend a portion of the funds recelved
pursuant to Section 1582 of the Compiled Statutes, as
amended by Section 8 of Chapter 177 of the Laws of 1925,
as amended by Section 7 of Chapter 195 of the Laws of
1929, in conjunction with the Department of Law Enforce-
‘ment of the state, employing oﬁlcers to police ‘state hlgh-
ways? )

OPINION :

“Section 1582 of the Cpmplled Statites as amended pro-
‘vides in exact detail, and very definitely how, such moneys

may bé ‘expended. It does not mclude the employment of .

highway police officers.

As ‘the purposes for which the moneys under this sec-
tion may be expended are determined in the statute, it is
my opinion that the commissioners are not authorized to
and may not expend the same for any purpose other than.
those ‘5o declared for, and it, therefore, follows that such
moneys may not be expended in conjunction with the De-
partnient of Law Enforcement of the state in the employ-
ment of cfficers to police state highways. '

To Mr. Cleve Groome, ‘ W. D. GILLIS,
Awngust 15, 1929. C _ Attorney General.

STATE HIGHWAY DEPARTMENT
Bidder’s Bond on Highw.a_v Work

40. QUESTION:
Woeuld the Department of Public Worhs have authonty

under existing statutes to require proposal guarantees in
the form of certified checks onIy’

OPINION: : .y

. Section 1576 of the Compiled-Sté\tutes, as amended by
Chapter 183 of the Laws of 1921, covers this question. As
I interpret the above statute, it seems apparent that:the
bidder has the option of accompanying his bid with a cer-
tified check on some bank in this state or he may accom—
pany the said bid with a bidder’s bond.

It would, therefore, follow' that your departmentidoes
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not have the authority to require bidders to submit bids
accompanied by certified checks only. If the bidder chooses
to submit a bid, he may furnish a bidder’s bond, as pro-
vided in said section, and it would seem necessary that such
bid be considered with the others by your department. The
only remedy appears to be a legislative amendment.

To Honorable J. D. Wood, ~ W. D. GILLIS, -
Commissioner of Public Works, - Attorney General.
September 25, 1929. -

STATE HIGHWAYS

- Unused Balances in County Budget Appropriated for
=- State HighWay Construction Do Not Lapse

41. QUESTION

What dlsposmon is made at the end of a flscal year of
unused balances in budgets created by the Board of County
Commissioners, under the provisions of Chapter 156, Laws
of 1925, which permits a levy of 214 'mills for excluswe
use of the State nghway System ?-

OPINION

Section 7 of Chapter 232 of the Laws of 1927, as amended
by Section 7, Chapter 138, Laws of .1929, provides in part

as follows: .
Al apprcprlatlons other than appropriations
for uncompleted improvements in progress of con-
struction, shail lapse at the end of the fiscal year:
Provided, that the appropriation accounts shall re-
~main open for a period of thirty days thereafter
for the payment of claims incurred against such
appropriations prior to the close of the fiscal year.
After said period shall have expired all appropria- -
_tions, except as hereinabove provided regarding un-
completed improvements, shall become null-and void
-and any lawful claim presented thereafter against .
any such appropnatlon shall be provided for in the
next ensuing budget.. .

“Within fifteen days after said appropriation
accounts are closed, as hereinbefore provided, the
County Auditor shall submit to the County Com-
missioners "a tomplete statement for the preceding,
fiscal year showing its expenditures against each
separate ‘budget appropriation, together with the
unexpended balance of each appropriation. ' Said
statement shall also show the total receipts froni
taxes and, separately, from all sources other than
‘taxes:during. the same:period; Provided, if any un-
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completed improvement appropriation has not lapsed :
~said statement shall show the condition thereof as
nearly to the date of said statement as. practic-

able.”

‘It is mly opinion, from an examination of the statute,
that any unuséd balance would automatically lapse as 'pro~
vided by said statute, unless the same were being used' in
construction or 1rnpr0vements in the state highway system

i
!
]
<

not then completed, in whlch event such balance would not

lapse. :
To Hono;able J.D. Wood, . “W. D. GILLIS,
Commissioner of Public Wm ks, -Attorney General.

Mm ch 17, 1930.

STATE CONTRACTS
Compensation for Damage Clause

42, FACTS:

There is submitted to thlb office a copy of'a proposed
agreement with the Great Northern Railway Company for
the construction of a right-of-way for highway purposes
tipon the right- of—way of the Great Northern Rallway| Com-
pany, and attention is called to that certain provision in
said contract, in section five thereof, reading as foll‘ows:

“As one of the express considerations for the |
privileges hereby granted to the State by the Rail- !
way Company and as a part of the compensation to |
the Railway Company for its land and property toJ )
be taken and damaged by the State, the State he)e-;. :
by agrees to reimburse’ and fully compensate the.|
Railway Company for ‘all costs, charges, losses,]
expenses, d"lmages, claims, llablhtles, and Judg-‘
-ments which may in any manner arise or grow out|
‘of any injuries to or death of personms, or loss of or!
damage to the property of the Railway Company,
or of third persons; due to the sliding or fallmg[
of rocks, or other material or debris by blasting or
otherwise, or in any manner caused by the construc7
tion or maintémance of the state highway, or by
any of the other work contemplated by this con;

x tract.” j’ !
OPINION : Y

Secdtion 845 of the Complled Statutes prov1des. m part
‘as follows: .

“The Dep irtment of Public Worl-.s shall ha\e,
power;¥ ¥ * |

5. To lay out, bulld, construct , and mamtaml
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state highways at any place within the state of
Idaho. * * *

7. To purr‘hase, condemn or otherw1se acqmre
the necessary lands for rights of way, turnouts,’ fllls
or excavatlons for state highways.”

Chapter 270 of the Compiled Statutes provides the rlght
of eminent domain., Section 7407 of said chapter prov1des
as follows: _ \

“Before pronerty can be taken it must appear:

1. That the use to which it is to be applled isa .
use authorized by law.

2. That the taking is necessary to such use.

3. If already appropriated to some public use

“that the publi¢ use to which 'Lt is to_be applied is
a more necessary publw use.

Section 10 of Article V of the Constitution of this state
prov1des as follows::

“The supreme court shall have original juris-
diction to hear claims against the state, but its
decisions. shall be merely recommendatory; no pro-
cess in thg-nature of execution shall issue thereon;

“they shall be reported to the next session of the
legislature for’ ltSw action.”

It w1ll be noted by Section 5 of said contract that the
State of Tdaho is required to reimburse the railway com-
pany for all costs, charges, losses, expenses, damages, clalms,
liabilities, and Judgments which may in any manner- arise
or grow out of any injuries to or death of persons, or loss
of or damage to the property of the railway company, or .
to third persons, due to the sliding or falling of rocks, or
other material or debris by blasting or otherwise, or in any
manner caused by the construction or maintenance of the
state highway, or by any of the other Work contemplated
by the contract in .question.

I find no constitutional or statutory prov131on giving
the Department of Public Works the power to bind the
state .in such mianner, nor any constitutional or statutory
provision granting the right to enforce such claims for’
damages against the State of Idaho, and if this clause were
inserted in said contract, the same would not be enforce-
able against the state because our Supreme Court has-said
that the state cannot be smned without its express consent
and this consent must either be found in the constitution
of the state or legisiative enactment.

- Hollister v. State, 9 Ida. 8;

THomas wv. State, 16 Ida. 81;
Davis w. State. 30 Ida. 137.
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Our Supreme Court has also held that:

“The state is not liable for the neglect or torts
of its officers, servants or employees in the absence
of a statute imposing such a liability.”

Youmans v. Thornton, 31 Ida. 10.

However, such a provision inserted in_this contract mtay
be sufficient to support a recommendatory decision under
said Section 10, Article V of the Constitution. Our Supreme
Court in the case of Winters v. State, 5 Ida. 198, held that:
“Plaintiffs, as contractors, built two sections of = '
state wagon road under :he supervision of the state'
engmeer Portions .of the road were washed out
prior to acceptance of the road by the state. At the.
direction of the state road commission, plaintiffs.
rebuilt the portion of the road so destroyed. The:
original contract price consumed the funds avail-:
able for the sections built. Held, sufficient to sup-:
port a recommendatory decision under Const. Ar-i
ticle 5, Section 10, that 'the leglslature pay plam-: .
tiffs for the extra work.” [

Clark’s Idaho Dig. p. 1261. i

It will be noted from the above case that shoz.ld such
a.clause be inserted in a coniract as above referred to that
the railway company would be entitled only to a recom-
mendatory judgment and the legisiature would be only
morally bound to appropriate sufficient money to pa‘y such“
a judgment.

It occurs to nre that the Department of Publlc \Vorks
ha\ ing the power to build highways and to condemn for
a more necessary public use land already appropmated to
seme public use, should not accept said condition in its
contract, and should the railway company refuse ;to strike
the same from the contract, then the department might con-
demn the right-of-way, as p10V1ded by Section 740’? of the
Compiled Statutes. I assume, of course, that the railway
right-of-way in question wiil not be interfered. Wlth by the
tise of the same for highway purposes.

Our Federal Court has interpreted Subd1V1s1on 3 of said
Section 7407, C. S., and its interpretation has held that
: “Such statute by implication authorizes a sec ‘ d

condemnation, and umder it a telegraph company
may condemn a right-of-way for its line over the
right-of-way of a railroad, where the court fmds
that it is. necessary :and that it will not mterfere
with the use of the property for the purpose’ Qf

1

Pl
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- the railroad, :‘and that the second use is more neces-
. sary than the first.” '

0. S. L. R. Co. v. Postal Tel. Cable Co. of
Idaho, 111 F. 842.

To Com r. of Public Works, W. D. GIL'LIS‘,
.February 18, 1930 Attorney General.

5

'HIGHWAY BOND ISSUES OF 1930

Constitutional Questions Involved in Issue of
Proposed Highway Bonds of 1930
C —

43, Facrs:

.1 have the honor to submlt herewith, pursuant to your
request, my conclusions and opinion on the legal aspects
of the several propositions being discussed in reference
to financing an enlarged road program for this state.

The several plans may be described briefly as follows:

1. THE FIVE-YEAR PLAN: This contem-
plates the issuance of $11,000,000 treasury notes
to be repaid from and secured by' a portion of the
receipts from the tax on motor fuels. It proposes

" the issuance, subject to the control of the State
Board of E'xaminers, of these motes in amounts
$1,000,000 in 1930; $2,000,000 in 1931;-$2,000,000
in 1932 83,000, 000 in 1933 and $3,000, 000 in 1934.
Repayment is to be made on the amortlzatxon plan
within twenty years of, their issuance, beginning
in 1931, and in equal amounts each year thereafter
and solely from the 'so-called “gas tax.’i

2. THE ONE -YEAR PLAN: This takes into
consideration only the need to secure sufficient rev-
enue to make certain that the state may attach-all -

" Federal funds available for 1930. It contemplates

amendment of the present unworkable act as to
issuance of treasury notes secured by the motor
fuels tax; provides that $1,000,000 of such: notes
may be issued, but keeps the whole of the gas tax
revenues free from .the lien of notes until 1931,
then that said million dollars shall be repaid at the
rate of $200,000- and interest per year during a
period of five years.

‘3. THE GENERAL OBLIGATION PLAN:
This contemiplates the combination of one and two
with the added feature that to add to the salability
(if that be necessary) that the credit of the state
be pledged. It assumes the legislature shall, if called
in extra session, provide for the needs of 1930 by
the adoption of what I have termed the “one-year

" plan” and then submit to the people the question
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" of the issuance of notes or bonds in the sum of
$10,000,000 to be issued over a five year period.
This plan contemplates making such notes the gen-
eral obligation of the state as well as providing for
their repayment from the motor fuels tax. It in- B
tends the.repayment of the $10,000,000 solely from
the gas tax, but adds the full faith and credit of
the state so that the invesior may be assured that
if for any reason the hypothecated gas tax.money |
sheuld fail, then repaymen: would in any event be |
made by the levy of a tax on the taxable property ,‘
within the state. .

Before passing to the legal guestions involved in these
propositions, may I comment upon our present Treasury
Note Act. : ]

The legislature in 1929 by Chapter 270 authomzed the
issuance of treasury notes by the state in the sum not
exceeding one million dollars in any one year for the pur-
pose of raising money in anticipation of the collection of
the tax on motor fuels. The State Board of Examiners at
the request of the Cominissioner of Public W01kc was
authorized, in its discretion, to issue these. For their repay-
ment the motor fuels tax was pledged.

The act in practice was found to be unworkable.: Upon
the issuance of any amount:of notes, it at once placed a
lien upon all the gas tax receipts, and instead of assisting
in fmancmg the year’s road program, although placing.
early, it is true, some money at the disposal of the depart-.
ment, yet it required its immediate total repayment go that
the department mlght as well have carried its pnogram.
forward on credit for in the end it secured only flom the -
issuance of the notes an added intePest bill. Clearly the
act should at sometlme be amended to provide aJnore work-
able plan. :

Let us mow turn to the considerasion of the pOSSIble»
legal questions involved in the severai proposals.

The “five-year plan” proposes the issuance of $11,000,000
of Treasury Notes payable from and secured by the motor -
fuels fax. The first questiom that suggests itself is:

i

(RUESTION : oo

WOULD THE AUTHOEIZATIO\T OF THIS - AMOUNT
OF NOTES WITHIN THE PERIOD @F FIVE YEARS VIO-
- LATE THE LIMITATION DN THE;&PUBLIC,INDEBTED-

NESS SECTION OF OUR STATE: CONSTITUTION,

SUCH NOTES ARE TO BE REPAID WITHIN TWENTY
YEARS AND SOLELY FROM AN APPROPRIATION OF
THE MOTOR FUELS TAX?
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OPINION:

Section 1 of Article VIII of our Constitution‘provides
in part pertinent to this inquiry as follows:

“The legislature shall not in any manner create
any debt or debts, liability or liabilities, which shall
singly or in the aggregate, * * * exceed in the

.aggregate the sum of two million dollars, except
in case of war, to repel an invasion or suppress
an insurrection, unless the same shall be author-
ized by law, for some single object or work to be
distinctly specified therein, which law shall procide
ways and means, exclusive of loans, for the payment
of the interesi on such debt or liability as it falls
due, and also for the payment and discharge of:the
principal of such debt or liability within twenty
years of the time of the contracting. thereof, and
shall be irrep=alable until the principal and inter-
est thereon shall be paid and discharged. But no such
law shall take effect until at a general election. it
shall have been submitted to the people, and shall
have received la majority of all the votes cast for-
or against it at such election, and all moneys raised
by the authority of such laws shall be applied only
to. specified objects therein stated or to the pay-
ment of the debt thereby created, and such law
shall be published in at least one newspaper in
each county .or city, and county, if one be pub-
lished therein, throughout the state for three months
next preceding the election at which it is submitted
to the people. The legislature may -at any time
after the approval of such law, by the people, if
no debts shall have been contracted in pursuance
thereof, repeal the same.”

Couched then, in a simple statment—the legislature may
not issue bonds or notes which are the general obligation
of the state and which must ‘be repaid by taxes levied on
the taxable property of the state in excess -of :$2,000,000.
If then, we now have, we will say, obligations of this char-
acter in the amount of a million dollars, then a legislature
could not issue such obligations in excess of another million
dollars unless such larger proposals be- submitted to a vote
of the people. But are the proposed notes such an obligation
as to bring them within the prohibition of the section above

- . quoted? It is my opinion they-are not.

Probably the leading and the best considered recent
case on a question similar to the above is that of State ex
rel. Capitol Committee vs. Clausen, (Wash.) 235 Pac. 364.
. At the 1925 session of the legislature of the State of Wash-
ington it authorized the issuance of bonds in the amount
of $4,000,000 to run for twenty years and provided that
the principal and-interest was to be payable out of the
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i
!

Capitol Building Construction Frund from the revenue raised
from sale of leases and contracts of public lands. The Public
Building Construction Fund above mentioned had i it
moneys from the sale and lease of state lands. The lhnds
meritioned were those coming from the Federal Govern-
~ ment at the time the state was admitted. The question we
are interested in here. is"whether or not moneys derived
from the sale of leases. and sale of lands could be used to
pay off these bonds even though the amount of the bonds
exceeded the constitutional hmltatlon were the 1ndebted-
ness a general obligation.

‘Washington has a very similar provision in its Consti-
tution to our Article VIII, and it was con¢eded that if these
bonds constituted a general siate obliggtion. they were in

of *flat State held that the bonds and the debt created there-
by did not come within the co nal provisions 0' that
state. The court said: -

"“The legislative aft under discussion expressly |
provides that the pfincipal and interest eof the
bonds authorized shafl be; payable only from reve-
nues -hereafter received lfrom the lease and sale
of the granted lands. Ir no possible way is the
credit of the state involved. Not one dollar of its
zeneral property can be! unsed to discharge those
bhonds or the interest on: them. Not one dollar of
taxes can be put to-that purpose. The state is only
carryving into effect the trust imposed on it, which
is, to use these granted lands er nioneys derived J
from them to construct tapitol buildings. Its only. ;
obligation under this act is to see that all the reve- |
nues hereafter received from 'the lease or sale of !
the granted lands shall b= applied towards the pay-
ment of these bonds and their interest. - On no |
principle of law can it ‘be said that under these
circumstances any 'debt: has been contracted ‘by :
ar on behalf of this state. o

“Twice before has the Legislature undertaken to
raise money on these granted lands, and each time
this court has held the:acts unconstitutional; but
the present law does not contain any of the vicious :
elements that were found in the former legislation.
The case of State Capitol Commission v. State:
Board of Finance, 74 Wash, 15, 132 P. 861, dis-:

. poses of chapter 59. Laws of 1911, as amended by
chapter- 50 of the Laws of 1913. Those laws pro-
vided that the state should guarantee the principal:
and interest of certain proposed capitol building’
bonds, and we held . that such guarantee pledged the|
;zeneral credit of the state and constituted the con-,
tracting .of an indebtedness in violation of the con-,
- stitutional provisien.
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“The case of State ex rel. Capitol Commision v.
Lister, 91 Wash. 9, 156 P. 858, held that a legisla-
tive act of 1915 for the bonding of the capitol build-
ing lands, the principal to be paid from the sale of
granted lands, but the interest to be paid by an
annual tax levy, created a debt in violation of the
Constitution. It will be observed that in .the first
case’ the state pledged itself to pay both the prin-
cipal and interest of the bonds, and in the second
case obligated itself to- pay the interest.

“If- it were thought necessary to support our
conclusion by authority, we might cite Allen v.
Grimes, 9 Wash. 424, 37 Pac. 662; State ex. rel
Attorney General v. McGraw, 13 Wash. 311, 43
Pac. 176. In the first case it was held. that war- ,
rants drawn' on sthe capitol building fund do not
create any debt in the constitutional sense, although
there was no money in the fund to meet the war-
rants. We said:

“‘There is under the law absolutely no ob-
ligation resting upon the state to pay any sum
whatever, and those who may receive the audi-
tor’s warrants will be limited in their rights to
the requirement of the proper officers to perform
their duties as prescribed by the statute. * * * Under
this conditior of affairs, we see no valid objec-
tion to the auditor’s issuing to the relator the war-
~ rant which he prays for, provided that.it expresses .
upon its face the terms and conditions under which -
it is issued, viz. that it is drawn solely upon the
state capitol building fund and payable only as
that fund may be accumulated from the sale of
lands,’ ”.

The Supreme Court of the State of Montana in the cases:
of State vs. Cook, 43 Pac. 928, and State vs.  Wright, 44
Pac. 89, in situations similar to the above, and construing -

onstltutlonal provisions quite like our own, arrived at the' -

same conclusion as the Washington court.

See also Kasch v. Miller (Ohio) 135 N. E. 813; Griffin
v. Tacoma (Wn.) 95 Pac. 1107 ; Barnes vs. Lehi Clty (Utah),
279 Pac. 878; Uhler vs. Olympla (Wn.) 151 Pac. 117; State
v. Eagleson, 32 Idaho, 276 ; Franklin Trust Co. v. Colorado
3 Fed. (2d) 114; She‘lton vs. City of Los Angeles, 275 Pac.
421.

The Supreme bouxt of South Carolina was . recently
~called upon to construe an enactment of its legislature
which had pledged a portion of its gas tax receipts to the
payment of certain debentures issued to earry out its road
program. In the case, which is entitled Briggs vs. Green-
ville County, 135 S. E. 153, that court said:

«“Phe proposed reimbursement agre’ements‘, will
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not constitute a general liability of the state. The
reimbursements to be made thereunder can be made’
only from a special fund .consjsting of theé.gasoline
tax, automobile license tax, and federal aid. No
property tax can ever be levied to meet these obli-
gations.

“Is such a limited liability:a debt of the state
in the constitutional sense? The underlying pur-
pose of the constitutional provisions concerning the
creation of state debt was that they should serve
as a:limit of taxation—as a protection to taxpay-
ers, and especially those whose property might be -
subjected to taxation. This purpose will be defeated
if it should be:held by this edurt that a debt for
the construction of a state highway system, pay-
able exclusively from federal aid moneys and. spec-
ial license taxes to be borne by the persons who
will derive the principal benefits from the state
highway system, is not a debt. of the kind required 1
by the Constitution to be approved by the voters of ;
the istate before it is incurred. According to the '
weight of authority in other states, such a debt
does not fall w1th1n the terms of such a constitu-
tional provision.”

Our -Supremie Court has spoken upon the questlon lof
the issuance of treasury notes, °

In 1919 the Fifteenth Session of the legislature enacted
Chapter 94 of the laws of that year. That enactment was
for the purpose ‘of anticipating ‘the revenue to accrue to
the General Fund of the State of Idaho for taxes levied eor
the current biennium.

This act was before the Supreme Court in the case: of
- State v. Eagleson, reported in 32 Idaho, at page 276, for
the purpose of construction, and the Supreme Court keld
that the issuance and sale of treasury notes in conformity
with said act does not incur an indebtedness within the
meaning of Article VIII, Section 1, of the Constltutxon,
hereinabove quoted; and in said dec151on, the court quqted
with approval the prlnc1ple laid down in the case of Stein v.
Morrison, reported in 9 Idaho, at page 426, as follows. j

“‘The appropriations for current expenses and |
© the raising of revenue to meet those appropria- ‘

tions have been treated by the people in framing
and adopting the organic law as a cash transac-
tion.” The decision of the court 'upon this point is
summarized in the syllabus as follows:

“‘The public revenues niay be appropriated by
the legislature in anticipaticn of their receipt. * *
and it is not necessary to the Valldlty of such an
appropriation that funds should be in the treas-
ury at the time to meet the same.

‘“*Such appropriations do not ccnstitute a debt
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or liability against the state within the provisions
of Section 1, Article 8, of the constitution. * * *’”

. It is, therefore, my conclusion that the motor fuels
tax may be pledged by the legislature for a period of twenty
‘years to secure the repayment of said notes, and such notes-
if issued in the.amount of $11,000,000 would not be such
a debt of the state ,as to come within the prohibition of
the Constitution so long as the enactment providing for
such issue does not attempt to pledge the full faith and
credit of thestate. Should the legislature attempt to pledge
not only the gas tax moneys but also the credit of the state
to the repayment of such notes, then in my opinion such
act would be contrary to the Constitution. See State ex rel.
v. Executive Council (Iowa) 223 N. W. 737.

. May I suggest in passing that in the issuance of such
notes they shotld show on their face that they are to be
paid solely out of mioneys arising from: the tax upon motor
fuels. The notes should not read that the State of Idaho

“acknowledges its indebtedness,” but instead should recite:
“The State of Idaho for value received hereby promlses to
pay,”’ ete.

The next question which arises is whether or not the
legislature having pledged such motor fuels tax might

'MAKE SUCH ENACTMENT IRREPEALABLE

and thereby forbid future sessions from repealing such
law with the resulting destruction of the secufity and
revenue pledged for the payment of the notes. .

Cooley on Constitutional Limitations, Volume 1, Elghth
Edition, page 248, after reciting the general rule that one
legislature may not by its acts bind a subsequent one, says:

“There is 2 modification of the principle, how-
ever, by an important provision of the Constitu-

- tion of the United States, forbidding the States-.
passing any laws impairing the obligation of con-
tracts. Legisletive acts are sometimes in substance - -
contracts between the State and the party who is-
to derive some right under them, and they are not
the less under the protection of the chuse quoted
because of having assumed this form.”

25 Ruling Case Law at page 909 says, after’ referrlng
to the general rule that one legislature is competent to
repeal or modify any. act of a former legislature:

“But this. general: principle has exceptlons A
constitutional act of the legislature which is equiva-
lent to a contract when performed is a contract .
executed, and whatever rights are thereby created
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a subsequent legislature cannct impair. Where a i
valid contract with the state has been entered into
in pursuance of a legislative ‘enactment a subse-
quent legislature cannot enaci a law which pro- . '
vides for an abrogation of the contract.” j
To recur to first principles, it will be recalled that in
the famous Dartmouth College case the loglslature of Ne\,v
Hampshire attempted to alter iis charter in a matellal
respect, and John -Marshall, speaking for the court, denled
the right of the leglslatf,lre to change or alter the term of
a contract.
‘ It is, therefore, my opinion that one of our leglslatures
. might be pledging the motor fuels tax at four or five cen LS
a gallon to repayment of treasury notes thereby creates
such a contract betweer the state and the purchaser of
such notes that a subsequent legislature could not lower
the rate of the gas tax or repeal the leglslatlon mortgag—
-~ ing it. | j
‘ You also 1nqulre

MAY A PORTION AND NC'T ALL OF THE MOTOR
FUELS TAX BE CHARGED WITH THE REPAYMEN
OF THE SAID NOTES?

Precedent exists for such a plan The “Pay-As-You- Go
Act of South Carolina, ((383 Statutes 'at Large 1193), pro-
vided that three-fifths of a five cent gasoline tax be pledofed
in a manner very similar to the instant plan. The caourt
apparently approved in the case of Briggs vs. Greemnlle
County, supra, and in Evans vs. Beattie, (S. C.) 135 S!E.
538.

It is my conclusion that our legislature might make
such a division, reserving for the use of the Department
of Public Works such portion of the tax as might. [not
appear necessary for the retirement of the notes. :;

Plans 1 and 2 have been covered by the foregomg
POWERS OF- A LEGISLATURE IN SPECIAL SESSION

Section 9 of Article IV of the Constltutlon relatea to
extra sessions of the legislature and is as follows:

“The governor may, on:extraordinary occasions,
convene the legislature by :proclamation stating the
purposes for which he has convened it; but when
so convened it shall have mo power to legislate on
any subjects other than thipse specified in the proc- -
lamation; but may provide for the expenses of the -
session and other matters incidental thereto. He
may also, by proclamation, convene the senate in
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extraordmary session for the transactlon of execu- |
tive business.” :

It will be observed that this section does not expressly.
provide such powers the legislature has when convened in
extra session, but that it does expressly limit its power to
legislate on subjects specified in the Governor’s proclama-
tiori. The question then arises, what power does the egis-
lature have when convelied in extra session? .

36 Cyc. 944, paragraph (b), treatmg of spec1a1 or extra
session, declares
“Where there is no constitutional restriction
upon the authority of a legislative body in special
session, it may 2nact any 1aw at such session. that it
might at a regular session.’

An examination of a long line of cases declares the
rule that would govern in this state that a leglslature in
extraordinary session may do anything it may do at a regu-
lar session, provided the subject of the legislation has been
spec1f1ed in the call made by the Governor.

It is, therefore, my cenclusion that at a special or e\tra-
ordinary session of -the ‘legislature of this state the legis-
latyre might:submit to-a vote of the people the question of
making the notes provided by the third proposal of a gen-
eral obligation of the state as well as a lien upon the motor
fuels tax.

It is next pertlnent’ to inquire as to whether an issue of
$10,000,000 would violate Section 1, of Article VIII of the
Constitution, even though submitted to a vote of the people.

It is, therefore, my opinion that by .proper enactment
of the legislature duly submitted to the vote of the people
in the manner provided by the Constitution an issue of-the
- 'size 'mentioned, when approved by the vote of the elector-
ate of the state, would not conflict with the section of the
Constitution mentioned. It is my further view that pledg-
ing the full faith and credit of the state to the payment
of treasury notes would place them, as to the fact of them
belng a debt and obligation of the state in the same stand-
ing as bonds.

And now to sum up the views hereln expressed it'is my
oplnlon
1. That the legislature may provide for the
issuance of $11,000,000 of treasury notes to be
issued over a period of five years and repayable
within twenty vears, but to do so it may not pledge
the credit of the state, but may appropriate the
. motor fuels tax moneys for that period of time,
“and such an’ enactment’ would be irrepealable. by : "
: /
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any succeeding legislature. That if on the other
hand the full faith and credit of the state be pledged
to their payment in event the gas tax should fail,
then such a.provision would render the act uncon-
stitutional.

2. That the so-called one-year. plan m_ig'ht be
enacted providing for the repayment of notes in the
amount of $1,000,000 during the succeeding five-
year period. i

3. That the so-called Géneral Obligation Plan
might be provided at a special session of the legis-
lature and would require an enactment of a law
and its submission to a vote of the people.

To Honoirable H..C. Baldridge, | W. D. GILLIS,
Governoy of Idaho, ‘ Attorney General.
Ja.nuav'ry' 14, 1930.

HIGHWAY DISTRICT -
Publication Financial Statement of Highway Distric“t

44. QUESTION:

Must the financial statement of a highwa dlstnct as
authorized by Section 1518 of the Compiled Statutes, be
published in itemized detalil, enurrteratlng the Warrants,
item by item, and to Whom paid?

OPINION:

This questlon must be dlatlngmshed from the pubhca-
tion required in connection with school districts. This office
has heretofore held in reference to the reports of school
districts that the publication must be itemized because
the law, Section 46, Chapter 215, Laws of 1921, p10v1des
-as follows ‘

“That the report of any expendxtures shall con- -
- tain the specific items, amounts, the names to !
whom: such expenditures ‘were made.”

Doubtless .it is from the :above provision that tke con-
fusion has arisen in the minds of the newspaper men of
the state. In connection with a highway district a diiferent
situation is plesented In the instant matter, the statute
makes no such 1equn ement, it only requiring that : state-
ment be filed giving a full, true and correct statement of
the financial condition of the district, containing a state-
. ment of the liabilities and assets of the district on the first
Monday of January, and that a copy of such statement shall

.
3
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be pubhshed in at least one issue of some newspaper pub-
lished in the county

*It is the opinion of this office that the only pubhcatlon
necessary is a statement containing a brief 1ep01t of the
liabilities and assets of the district, and that it is not nec-
essary that such report contain an enumeration, item by
item, of each warr ant”and to whom it was paid.

To Mr. George L. Ambrose W. D. GILLIS, v
June 5, 1929. o Attorney -General.

5
-

~ Territorv Which May Be Included in Highway District

45. QUESTIONS: . ‘

May a ‘highway district be formed, includi‘ng a Good
"Roads District and a village?

Is it nécessary that the majority of the Vote in each
unit be in faV01 thereof? '

OPINION :

Replymg to your first inquiry, Section 1502 of the Idaho
Compiled Statutes provides as follows:

“Any good road district now or hereafter cre-
ated under the. provisions of Chapter 65 may be
organized as a.highw‘ay district by the affirmative
votz of a majority of the qualified electors there-
of, or -of the proposed highway district, if addi-
tional lands are included, voting on the question at
an election therefor, regardless of the area.of
‘assessed valuation of the territory and regardless
of ithe regularity and validity of the proceedings
for the creation and organization of the good roads :
district. ‘Lands adjacent to the good roads district
and not included in any other organized . district
may be included in the petition for the organiza-
tion of the highway district if the holders of title
or evidence of title to such lands join in the peti-
tion. The petition for the organization of a highway
district under this section shall be signed by 20 or
more holders: of title or evidence of title to lands
wholly within the proposed district. Upon the or-
ganization of such highway district, it shall take
over all property and records and shall be liable

- for. all obligations of:the previously existing good
roads district which shall thereupon and thereby
be ‘dissolved. Except .as in this section otherwise"
pravided, all the proceedings for the organization
of a highway district under .this section shall be
the same as are or may be provided for the organi-
zation of highway districts from unorvamzed ter-
rltory

\
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PG I ;

Section 1491 of the Idaho Complled Statutes p10v1de=
in part as follows:
“Whenever 50 or more of the holders of title or “
evidence of title to lands aggrzgating not less than n
20,000 acres of contiguous terrjtory or consisting :
of contiguous territory of less extent but having '
an assessed valuation of at least $1,000,000 at the
last preceding county assessmrent desire.to provide
for the. organization of the same as a highway: dis-
. trict, none ;of their said lands 'being included within
the boundaries of an already created and orgamzed
highway district they- may propose the organiza-
tion of" a highway district under the terms of this
chapter.” -
Section 1543 of the Idaho Complled Statutes ant1c1pat es
a municipality being included in‘a highway district. iy
Sections 1568 and. 1569 of th= Idaho Compiled Statutes
also contemplate that a municipality may be included Wlth-
in such highway districts. .
It is, therefore, my opinion that a highway district may
be formed including a Good Roads District and a village.
Replying to your second inquiry, Section' 1502 of. the
Compiled Statutes of Idaho in addition to providing that
a Good Roads District and other additional territory may
be included in a highway district also provides that a major-
ity of the qualified electors of the entire territory must
vote in favor of the formation of such highway district.
This majority vote is regardless of .the area or assessed
valuation of the territory. b
" It is, therefore, my conclusmn that it is not necescaly
that there be a majority vote in each unit in favor therleof
but that there must be a majority vote of the whole tenl—
tory included within the proposed district. :
Replying to your last inquiry not included in the above
caption I must advise you that this office cannot attempt
to give you the detailed steps mecessary to accomplish the
organization of a highway district. The law provides that
an attorney may be employed for such purpose and jyou

-should empIO\ counsel in the formation of your hlgh\\ay
district.

To Mr. Walter J. Scott, : . W.D.Gius, |
April 3, 1929. _ ~Attorney General.
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: Dissoiution of Highway District

46. QUESTION:

1. If-a petition properly signed is filed with the Com-
missioners of a Highway District, for its dissolution,, must
the board act upon the same?

2. If a county has a bonded indebtedness of $600,000.00
when a highway district within said county is organized,
and which bond issue has not been entirely. retired,: to
what extent is the. district obhgated for its share of said
bond issue?

3. May the county place all funds derived from auto
licenses apportioned, including the district’s portion, .in the
Sinking and Interest Fund for retirement of said bond issue,
or should the county pay the balance of said funds to. the
hlghway district, after deducting a sufficient portion to
take caré of the highway district’s portion of the Interest
and Sinking Fund?

‘OPINION :

Replying to your first 1nqu11y, Sections 1570 and” 1511
of the Compiled Statutes have to do with the disorganiza-
tion-of highway districts and the duties of the county com-
missioners therein.

Section 1570 pr ov1des that if the proper petitionis p1 e-
sented to the highway commissioners, the highway dis-
trict shall within thirty days’ thereafter, file the petition
with the Board of! County Con1mlss1onels This petition
must state that there is no existing indebtedness, either
bonds or otherwise, existing against the hlghway district
" for which there are not sufficient- funds in such dlstuct
to pay.

I assume, for the pulpose of this opinion, that. your
highway d1>t1 ict has'no such indebtedness. That being the
case, the highway board must act, within the period pro-
‘vided, upon the pelition. If, on the other hand, the said
highway  district, does have indebtedness for which there
are not sufficient funds in the treasury of the highway' dis-
trict to pay, then, of course, the board could not act upon
the petition and transmit it to the Board of County Com-
missioners because the petition would not be sufficient in
that it did not comply with the statutory requirements.

It is apparent that it is the intention of the law that -
a highway district may not be dissolved which has obliga-
tions that may not‘be liguidated and for which it does not
have funds to pay at the time of such pr oposed dlssolutlon
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Replying to your second mqmry Sections 1524 and 1529
of the Compiled Statutes provide for the apportionment 'of
county road and bridge funds. These sections were cons;d-
ered in the case of LaClede Highway District v. Bonner
County, 33 Idaho 476, at 483. In this case, the Supreme
Court of the State of Idaho said: : ;

J
“Tn other \ﬁ\c‘nds, the district is not to partici-

pate in any of so much of the funds as shall be '
necessary to satlsfy any liabilities which the coun- [
ty ‘has incurred prior to its organization, charge- I
able thereto. By so providing, the: legislature has |
clearly sought to keep within the constitutional i
inhibition requlrmg needed funds to be kept in the f
county treasury in the fund for which levied.”

-Section 1569 of the Compiled Statutes prowdes ﬂhat
highway districts shall superséde all other road dlstrlcts
or parts of districts within the {llmlts of such highway 'dis-

trict and p1 ovides further: -

. %= % % Provided, that where, prior to the or-. !5
gzmizz\tion of a lughw'1y d1=t1xct bonds shall have = |
been lawfully issued by the County or by a good ;J
road district or by any other body politic or politi- i
cal subdivision -including within iis territory prop- |
erty afterward included within the highway dis- ;
trict, the proper corporate authorities of such coun- |
ty, good road district o other hody politic or politi-

. cal subdivision shall continue to levy, collect and -
~ apply the taxes necessary ‘to discharge the obliga- - ;:
“tion of such bonds; and mothing in this chapter
shall be construed as affa;cting any power of any ,{
incorporated city, town or village, or portion there-' |
|

i

of, lying within the hmlté of a. highway district,

to issue bonds as empow‘#led by law and to levy, i
collect or ‘zpply the necessary taxes therefor.” ]"

I conclude from the foregoing, and it is: my opinion that
the matter of the payment of the bonded indebtedness exist-
ing at the tiime tne hichway district within said cou*ﬂty is.
organized, covered by Iher fioregoing sections mentioned
being 1524, 1529 and 1569 of the Compiled Statutes, per-
sists -and continues while the highway district is in:exist-
ence and, of course, continues after any dissolution cf the
d;’s‘@t ict. The district would carry no greater or Iessel' obli-
uaékm tm its share of the bond issue after dlssolutlon than
it fid at the time it was organized. :

Replying to your/third 111qun') the count) has the right
ta place the auto license money in the Interest and Slnkmg
Fund. It is made its duty by the provisions of the statutes
above set forth except ‘that where there is a surpdusace
remaining after the required amount has been pla;ced in ¢
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the Interest and Sinking Fund the highway district’s pro-
portion of the balance being credited to such hlghway dis-
trict.

To Mr. John Heer, W. D. GILLIS,

March 25, 1929. v I Attorney: General.

INDIANS

Tribal Indians Entitled to Vote
47. QUESTION:

Are tribal Indlans entitled to vote within the State of -

Idaho?

OPINION =

Section 3, of Ckaptel 1, of Title 8, U. S. C. A grants
citizenship to all Indians bom within the territox 1a] limits
of the United States! This was enacted June 2, 1924. It
specifically p1ov1ded that. the granting of c1tlzensh1p to
Indians shall not in gny manner affect the llght of any
Indian to'tribal or other property.

Section 3, of Article VI, of the Constitution of . the State
of Idaho, provides in pazt as follows:

“No persoml “is permitted to vote, * * * nor
Indians not. taxed, who have not severed their
Erlbal relatlons and adopted the habits of civiliza-
lon, * * #)7 . )

The. Flfteenth -\mendment to the Consti tutlon of the
United States, provides in part as follows: '

- “The right of citizens of the United States to
vote shall not be denied or abridged by the United

States or by any: States on account of race, color,
or previous condition: of servitude.”

Sec. 1, Am. 15, Const. U. S.

It is ther efore; my opinion that since the United States

government has granted to all Indians born within the ter-
ritorial limits of the United States, the rights of citizenship,
that Indians thus become citizens of the state in which
they reside and under and by virtue of the Fifteenth
Amendment to the Constitution of the United, States, that
portion of the Idaho State Constitution her em quoted, be-
‘comes in-operative.

It is, therefore, my conclusion that all Indlans, whether
tribal or: not, WhO have been born, within the territorial
limits of the United States and have otherwise complied
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with the qualifications for voters W1th1n the State of Idaho
are entitled to vote w1th1n this State.

To Mr. C. W. Leaf, ¥ W.D. GLus, |
September 11, 1930. - Attorney General.

INSURANCE N

Liens of Taxes on Fire Insurance Loss

'48. QUESTION :

Does a law exist makmg taxes which are not fully: pald
a lien agalnst a fire insurance. loss payment? P
OPINION: = P
Section 3270 of the Complled Statutes as amended by
Section 8, Chapter 263 of the Laws"of 1929, relating to
losses by fire, declares a lien on the insurance as follows:
“In the event of the: destruction of personal- !
property by fire after the second Monday in Janu-
ary of any year the lien of the personal property
tax shall attach to and follow any insurance that ; °
may be upon said property and the insurer shall ;.
pay te the county assessor from the said insurance | -
“money . all taxes, .interest and costs that may be & |

due unless relieved therefrom by the board ‘of: |
count5 commissioners.”

It is my opinion, therefore, that the lien of the personal
property tax upon per sonal property destroyed by flre after
the'second \Ionday in January of any year attaches'to and
follows any insurance that may be upon any such personal
property and that the insurer is obligated to pay all taxes,
interest and cost that may be due upon such property,from
such insurance, unless relieved therefrom by the boald of
county- COInngbOHElb

P

To Rossi In.sma,z.ce C Invesiment W. D. GILLIS,
Company, : Attorney General.
Septenmber 25,1929, ‘ . ‘

IRRIGATION '

i
!

Assessments for C ommumtv Lateral Dltches

19. QUESTION: J

How are the assessments to be made inaC mmumty
lateral Ditch as authorized in Chapter 213, Lawsjof 19277

I
!
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OPINION :

Section 3 of this act provides that the directors of the
association and the lateral manager shall make an exam-
ination of the ditch or ditches and make an estimate of the
cost to repair and improve the same and to maintain the
flow of water therein for the season, together with all
other expenses of the ditch association and the cost thereof.
shall be pro-rated to each water user from said. lateral in
the following manner:

If the water is for agrlcultural lands, then in propor- °
tion to the water which the owner is entltled to receive from
such ditch, or if it is for lots within any city or village,
then the assessment must be made upon the basis of each
lot, the same to be uniform; upon lots of the same size.
~ It appears that the directors- referred to by you in your
letter have proceeded in the manner authorized by.law, and |
have used the discretion vested in them under said Section
3. If you believe they have abused their discretion, then
your recourse is to.the courts to have the matter tried out’
as to whether or rot there was an abuse of dlecretlon on
the part of the directors and manager.

I can glve Yyou no opinion as to the influence, you state '
L{ fear is involved, of the ¢ ‘strangely domineering, red--
headed grass-widow.” I can only suggest for your consola-

tion in that respect that Cleopatra, Madam DuBarry, and
several other women who have wrecked thrones; were red-
headed. What one of them might do to an irrigation district:
board is beyond even conjecture. )

: W. D. GILLIS,
February 15, 1929, Attorney General.

Decrees res Judicata of Water Rights

50. QUESTION: - . »
In reference to the ad judication of the watels of Snake

River, as covered by the decree entered in the case entitled

“Rexburg Irrlgatl on Company, et al, vs. Teton Irrigation
Company, et al,” in which case numerous awards were made
and particularly to some lands which are sub-irrigated in
the vicinity of St. Anthony and Rexburg, in some of which

cases the quantity of water decreed is larger than is ordi- .-

narily required, due to the sub-irrigation above mentioned,
could any of said water right owners be required to rehn-
quish a part of their rights because of the fact that they
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actuallv employ amounts of water per acre gredtly in eAcess
of that employed in usual irrigation projects? -

Stating the proposition in another way—are partles and
their successors in interest to an action involving the rlght
to the use of waters in this state concluswely bound by
a judgment and decree entered and rendered in such ac-
tions? {

OPINION :

Actions involving water llghts are civil actions m uhlS
state and are commenced in the District Court which has-
absolute jurisdiction over such actions with the right of
appeal therefrom to our Supl eme Court (See Sectlon 7032,
Complled Statutes.)

“Section 7036 of the Compiled Statutes plov1des f01 a
bummalv supplemental proceeding for the adjudlcatlon of
water rights.

With reference to the adJudlcatlon of the use of water
in this state, our Supreme Court in the case of Joyce vs.
Murphy Land and Irrigation Company, 35 Ida. 549 208
Pac. 241, laid down the following doctrine:

’ “In an action upon the same claim or demand:
as litigated in a former action between the same
parties, the former adjudication concludes parties
and privies, not only as to every matter offered
and received to sustain or defeat the claim, but

also as to every matter which might and should
have been litigated .in the first suit.” i

See also .Shields vs. Johnson, 12 Ida. 3o3 85
Pac. 972;

King vs. Ca -operative Sav. ete. Assn., 6 Ida. 166
5% Paec. 557.

The above is the doctrine of other Jurlsdlctlons and
seems to be the general rule.

Long on Irrigation (‘7nd Ed.) Sec 232, has the following
to xay P

-\

“The deq‘rees of a court of competent jurisdie- I
tion in a suit for the-:adjudication of water rights, i
when final and unreversed, like ‘decrees in other :
suits, are res judicata of the subject-matter of the.
suits, as between the parties thereto and their suc-:
cessors in interest. And this. is true, whether the’
court based its opmlon and decree upon a correct
or an erroneous visw either of the law or of t}}ef
facts, * * *7

Wiel on Water Rights in the Western States, (31d Ed. )
th SQC 1.4\)0. b(l‘{‘ .

“The decrees are not open.to collateral attack
They are conclusive upon the parties. * * ¥/ - |
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It is;, therefore, my conclusion and opinion that the
decrees you mentio1i, where the water is diverted to a bene-
ficial use, even though it is seemingly an excessive.amount
may not be collaterally attacked, and the water rights in
question are res Judlcata of the subJect matter of the suits,
as between the parzles thereto and their successors in in-
terest. |

'To Myron Swendsen, k W. D. GILLISZ._ _
Assistant Commissioner of Aftorney General. -
Reclamation, ’

July 30, 1929.

Filings on Subterranean Water

51. QUESTION:

; 1. May one file on subterranean waters underlylng gov-
ernment land which is subject to homestead entry and upon
which no entry has been made?

2. Assuming the answer to question one »to~be in the
affirmative, what are the rights of a person who subse-
quently makes homestead entry upon said land or acqun‘es
said land, to this water as against the original app1 oprla-
tor?

QOPINION:

The first question to be determined here is whether or
not one can acquu'e by appropriation, water as against a~
subsequent paténtee.

'In the case of Keiler v. McDonald, 37 Idaho 573, 218 Pac
365, it was held that the water of a spring situated wholly
upon government:land was subject to appropriation for
beneficial use, and that such appropriator might restrain-a
subsequent patentee of such land or his successor in interest
from any interference with the use of such water:or the -
easement over which the same was conducted to his prem-
ises. In that case the Supreme Court used the followmg
language: .

“The facts of thls case and the legal questlons’
involved are guite analogous in many respects to
those involved in Short v. Fraisewater, 35 Ida. 691,
208 Pac. 844, wherein it is held that the waters
of a spring situate upon government -land. are
subject to appropriation, and that after the same
have been appropriated and applied to a  bene--

flclal use, one who thereafter secures title fromv “
the' government takes such title:

o
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“‘Subject to any vested and accrued water rights | f :
for mining, agricultural, manufacturing or other;
purposes and rights to ditches and reservoirs used\ :
in connection with such water rights as may be:
recognized by the local laws, customs and decisions; :
of courts, ete.” ‘ i

" Section 5558 of the Idaho Complled Statiites prowdes as
follows i
“The right to the use of the waters of rivers;

streams, lakes, springs, and of subterranean waters,
may be acqulred by appropriation.”

Section 5559 of the Idaho Complled Statutes mov1de<
as follows:

“The appropriation must beé for some useful or_,‘
beneficial purpose, and when thé appropriator or
his successor mn interest ceases to use it for such
purpose, the right ceases.’

Section 5561 -of the Compiled Statutes prov1des:

“As between approprlators the first in tlme
 is~first in right.”

In Wiel on Water Rights in the Western Statejs,\ at Sec-
tion 257, we find the following rule: : N J‘

“No matter what the character of the Iatér
land grant, it is not divested of prior rights /of
appropriation of water or rights to ditches acquu‘ed
while the land was public. This is true under bogth
the California and Colorado doctrines of water
law (except that the latter does not rest it upon
the act of 1866, but upon local law alone). * *|*”

“This is a pomt now no longer questioned, and
it is hard today to appreciate that it furnished the
early controversy in the Western water law. The.
Nevada court once held otherwise, on the ground
that appropriators .=were trespassers, but Congress
settled the contrary in the acts of 1866 -and 1870
and the supreme ccurt of the United States held
that the appropriation prevailed even before that
act: The Nevada case was overruled, and today a
public land diversion is in all jurisdictions a vested
right, which is protected whether the -later land
patent was issued before or after 1866, and whether
it does or does not contain a clause reserving accpued
water rights. Successors in interest of the original
appropriator are protected, notwlthstandmg the!pat-
ent did not reserve any :vested or‘accrued Vfater
right, but land patents now contzain a clause express-
ly reserving existing water rlghts, the orlgm of
which excepting clause is shown in the note.] ‘The
same thing applies to rights of way.’ |

From a consideration of the above authomtles it is
appalent that the one making. the prior apprqpnatmn for
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-beneficial purposes has the right to that w ater even though
‘it be on government or public lands and this rlght is good
as against a subsequent entryman-or patentee or any one
who may acquire such property.

The next question to be considered is whether or not
subterranean waters or percolating waters may be appro-
priated in the same manner as the water from springs or
streams. This question in my opinion has been definitely
decided by both the California and the Colorado cases-which
hold that the source of the water is immaterial whether it
be from a sprlng, stream or underground or percolatmg
water.

- It is, therefore, my opinion and conclusion that one may
file on subterranean water underlying government lands
and that a person s'ubsequently making homestead’ entry
upon said lands aequires no rlghts to such water or ditches
or easements employed for carrying of water as agalnst the

original approprlator '

To. Honorable Geo. N. Carte) W. D. GILLIS,E .
Commissioner of . Reclamatwn Attorney General.
May 16,-1929.. : ' ‘

IRRIGATION DISTRICTS . |
Public Depository Act Applicable to Irrigation Districts
- 52. QUESTION: ' ' | ' ,
Are irrigation districts such taxing districts as to come
under the Publi¢ Depository Act, for which county audi-

tors must act asicustodians for their securities in the pro-
tection of their mcneys on deposit in banks" ,

CPINION: .

Sectlon 2 of Chapter 256 of the Laws of 1921 known as
the Public Depository Act-provides that it is designed to
safeguard and pr ‘otect the funds of all political subdivisions
and of all municipal and quasi-municipal corporations of the
state, having the power to levy taxes or assessments, and
that it applies to such subdivisions now existing or here-
after created whether organized under the general laws or
any speciallaw of the state. The Supreme Court of the State
of Idaho in the case of Gem Irrigation District v. Van Deu-
sen, 31 Idaho 779, and in the case of Storey & Fawecett v. -
Nampa, etc. Irrigation District, 32 Idaho 713, holds that
irrigation dlstrlcts are municipal corporations.
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Séction 4 of the Depositofy Act as amended by Cfnapter
45 of the Laws of 1925 provides specifically that irrigation
districts are to be considered as a depositing unit. '

It is, therefore, my opinicn that an irrigation district is

a depositing unit under the Public:Depository Act and that
the county auditor must act as custodian for its securltles

To Mr. B. F. Wilson, W. D. GILLIS,
May 6, 1929. o Attorney General.

¥

i
i

JUSTICE COURTS

Justice of Peace Mav Not Commute Sentence

Y

53. QUESTION:

- May a justice of the pedce commute a sentence“’
FacTs: ’

The facts I take from the minutes of the court a3 signed
by the justice of the peace, which you submit. The?y are as
follows::

- “A deputy game warden flled a complaint charg—

ing defendant with hunting Chinese pheasants out of

- season. The defendant :appeared and pleaded guilty

to the charge. The court adjudged the defendant

gu11t} and later assessed a $25.00 fine and costs

in the amount of $8.00, and ordered the gun of the
defendant sold in accordance with: law.”

It appears that the court transmitted $5.00 td the De-
partment of Fish and Game and made an entry lemlttmg
$20.00 of the fine.

From the foregoing, the follomn«f questions arlse

1. “Has a justice of the peace authority o
_commute such sentence under the law? |

2., “Has a justice- of the peace authority jto
‘remit: to a defendant’any portion of a fine levxed
agamst him?”

OPINION :

The penalty for the vi olatlon of Chapter 126 known as

the Fish and Game Law, is prov ided for by Sectlon 2802
of the Idaho Compiled Statutes, which provides as follows:

“Any person or persons, company or corporatlon, ‘
agent or employee whio shall violate anv of the pro-
visions of this chaptir shall be quilty of a misde-
meanor and, upon conviction thereof, shall except
where a special penalty is provided, be fined m a
sum ‘of not less than: $25.00, nor more than 8300 00
and the cost of the prosecu‘tion or by imprisonm‘ént
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in the county jail for not less than 30 days nor .
more than six months, or may be punished by both:
such fine and lmprlsonment within the dlscretlon'
of the court.” i

"An examination of the foregomg shows 1t to be manda—
tory and does not permit the court to assess a ,flne of a
lesser amount than $25.00 upon a plea of gullty v

The question presented then is whether or not a jus-
tice’s court may ‘fix such a fine and reduce the same or
remit a portlon thereof to the defendant.-

This office in;an opinion written by my predecessm to
Wright A. Stacey dated June 24, 1927, held: '

“Chapter 104 of the 1915 Session Laws extended "
the right of suspension and withholding of judg- -
nient in criminal cases only- to the district :cowrt.
The 1915 Act was amended by Chapter 134 of the '
1919 Session Laws and certain portlons of the 1913 .
act were omitted. but' it is the opinion of this.office .
that it was not the intention of the legislature to
extend the right of parole and extension of sen- -

tence dat the time of pronouncing Judgment to jus-
tices of the peace and probate courts.”

In that opinion I concur.

. In the matter of the application of H. C. Jennings for
a Writ of Habeas Corpus, 46 Ida. 142, 267 Pac. 227, our
-Supleme Court held that a probate - comt has Juusdlctlon
to impose a fine of $200.00 and a 90 day jail sentence for
violation of the prohibition law, and that -such part of the
sentence was valid, but that an attempt to exercise a‘power
of parole constitutes a nullity. The court further held that
an order suspending a sentence without authority and made
a part of a judgment or: attached to it is a surplus charge °
and will be disr egarded and it,was held that the court had
the power to require execution of the or 1g1na1 Judgment
insofar as it 'was valid.

Our Supreme Court in the above ‘entitled case said:

“Appellant contends that the judgment of the
Probate ccurt is void. Respondent concedes that .
.that portion of the judgment. wherein the court °
- attempted to exercise the power of parole is an
 absolute nullity. -

“The court had .complete jurisdiction to impose
the fine and imprisonment and that part of the-
sentence was therefore valid. It is a general rule .
that where a sentence consists of a void portion and
a valid portion, which are severable, the courts will -
give effect to the valid portion. .

“An order suspending sentence without authorlty :
made part of a judgment or attached to it, is sur-:
plusage and will be disregarded.
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“The remaining question is whether the probate
judge had the power to require the execution of
the: original judgment, insofar as it was valid, long
after the judgment was rendered and after the i
time when the term .of -imprisonment spec1f1ed in ;
the judgment had expired. !

{“There is a cenflict of authority but a considera-
tion of the cases leads us:to believe that by the
great weight of authority, where the court makes
an ' unauthorized order suspending the execution of
the sentence imposed by the judgment, such order
does not prevent the subsequent enforcement of
the valid portion of the sentence at a later date.)” !

It is a fundamental rule of: criminal law that when a
judgment is enteéred it may only be satisfied by compliance
by the defendant with the actual serving of the time of
imprisonment of by paying the fine imposed unless the
same be remitted by death or by some executive power
within which the right of patdon or remission ‘of flne is
lodged. ‘

In the case of Ex Parte Ccllms 97 Pac 188, it apnear
that one Collins pleaded guilty to a charge of vagrancy and
a judgment of imprisonment for-a term of six months in
the county jail was imposed. The judgment was not. exe-
cuted at that time. The justice of the peace entered in his
docket the following: “Comimitment iwithheld,” and akowed
the defendant to have his liberty. Later a_commitmeént in
execution of said judgment was issued by the justiez and
the sheriff took this defendant into custody and confined
him in the county jail. In denylng the discharge ¢f the
detendant, the court said.

“It may even be conceded that the rule declared
in those cases in which the plea of guilty or ver-
dict ‘of conviction has been entered, but no sen-
tence imposed, to-wit, thzt an agreement or condi- ¢
tion that the defendant may remain at large un-
sentenced is void, and that the suspension of the‘
sentence entered by consent is unauthorized ° * oy
is applicable here, ‘and the invalidity of the subse-
quent order staying execution be admitted for that’
Teason, \et this would not avoid the original judg-
ment ¥ ¥ It would still be a valid, substituting,
unoxecuted judgment. The time at which a judgment °
or sentence shall be carried into execution forms no !
part of the judgment of the court. The judgment ,
is the penalty of the law, as declared by the court, ,
while the direction with respect to the time of :
carrying it into effect is in the nature of an award.
of execution. Where the penalty is imprisonment .
the sentence of the law is to be satisfied only by
the actual suffering of the imprisonment imposed, -
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unless remitted by death or by some legal author-
_ity. The expiration of time without imprisonment
is in no sense an execution of the sentence.™ * *

“Where the convicted defendant is at liberty and
has not served his sentence, if there be no ‘statute
to the contrary, he may be re-arrested as an escape,
and ordered .into custody upon the unexecuted judg-
ment, * * **

-

From an examination of these authorities, it is apparent
that the justice cf the peace exceeded his authority in
attempting to reduce the minimum fine which he could levy,
and as a plea of guilty by this defendant amounted to a
conviction, it was the duty of the justice of the peace to
levy a fine of not less than $25.00 or not to exceed $300.00,

. or to sentence him tonot less than thirty days or more than
six months in the county jail, or both such fine and 1mp115- ,
onment. The justice.of the peace having adjudged. the mini-
mum, sentence: of $25.00 and ordered -the sale of the gun
might not thereafter remit any part of the sentence or

. order modification of. the: judgment as to the sale of the
gun.

To Honorable R. E. Thomas, . “ W.D. GILLIS.,
State Game Warden, . ) : Attorney Gerieral.
April 10, 1930.' 1 A -

STATE LANDS

Lessee of Statg Lands May Enjoin Trespassers and
Sue for Damages

54, QUESTIOI\ AND-OPINION :

In ‘answer to yvour letter of June 18, 1930 regarding
_trespassing upon state lands leased by you, 'mll say that
- our Supreme Court, in the case of Azcuenaga Brothers etc.
Land Company v. Cortra, reported in 19 Idaho 537, held that
a lessee of state lands has such an interest in the property,
as to enable him to maintain an action to enjoin and restrain
trespassers from entermg upon the property and commlt- _

 ting waste.

You also” have the right to bring an action to recover
any damages eommitted by such trespassers.

To Mr. E. C. White, : S. E. BLAINE,
June 26, 1930. » Assistant Attorney General
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Dedicatiorﬁi of Streets Thru State Lands\

55. QUESTION: [

Did the State Board of Land Commissioners have the
power to dedicate| for public use the streets shown upon
the plat of Island/ Park Subdivision in Section 36, Town-
ship 14 North, Range 43 East? If the said State Board!of
Land Commissioners had the authority to dedicate the
streets to. a public use, has the.board authority to vacate
that part of Hawley Street 1ntelsect1ng blocks 15 and 16
of said subdivision?

OPINION :

As I have the facts in connecltlon Wlth this questlon they
are as follows: The State of Idaho filed for record in the
office of the Recorder of Fremont County, Idaho, on Deceni-
ber 80, 1912, a plat of Section 36, Township 14 North, Range
43 East, laying out.in lots and'blocks the lands just men-
tioned. Yon advise this office that you are unable to.Zind
anything in your office -to indicate how the streets were
dedicated, if at all. You state that the acreage was sold in
lots and apparently did not include that land set apart for
streets. We may| therefore, feirly assume that the State
Board of Land Commissioners at the time of filing said
- iplat intended to dedicate such streets shown upon said’plat

‘to a public-use.| It appears. that blocks 15 and 16 have
. been sold and that the owner of lot 59 of block 16 and the
“‘owner of lot 60 of block 15, which lots are adjacent to Haw-
ley Street, now desire to vacate the street dividing the lots
just mentioned. ‘

Section 4 of the Idaho Admlssmn Bill prov1des:

“That isections numbered 16 and 36 in every. -
township iof said State, and where such sections
or any parts thereof, have been sold or otherwise
disposed - of by or under the authority of any Act
of Congress, other lands equivalent thereto, in legal
"subdivisions of not less than one quarter sectiom
and as contlguous as may be to the section in lieu
ot which the same: is taken, are hereby granted to
said State for the support. of common schools, such
indemnity lands to be selected within said State in
such manner as the Legislature may provide, with
the aﬁ\prqval of the.Secrztary of the Interior.” -

Section 5 rth‘fereof ‘provides that:

“That all lands herein granted for educational
purposes; shall be disposed of only at public sale,
the procceds to constitute a permanent school fund,
the mterre\t of w luch onlv shall be e\pended in the

!
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support of szid schools. But said lands may, under
such regulations as the Legislature shall prescribe,

be leased for: periods of not more than five years,
and such lands shall not be subjéct to preemption,
homestead entry, or any other entry under the
land-laws of the United States, whether surveyed - .
or unsurveyed but shall be reserved for school
purposes only.”

Section 8 of Article IX of the Constitution of the State
of Idaho provides in pertinent part as follows:

“It shall be the duty of the state board of land
" commissioners to provide for the location, protec-
tion, sale or-rental of all the lands heretofore, or
which may hereafter be granted to the state by the
general government, under such regulations as may
be prescribed by law, and in such manner as will
secure the maximum possible amount therefor: PRO- -
VIDED, That no school lands shall be sold for less
than ten dollars per acre. * * %>

The legislature made the followmg prov1510n for the
sale of state lands, said prov151on being found in Section
2913 C. 8., which was the law in effect at the time of the
. platting of sald land: :

“The State board of land commissioners may at
any time direct the sale of any state lands in such
parcels as they shall deem for the best interest of
the state. All sales of: state lands shall be advertised
in four consecutive issues. of some weekly news-
paper in the county in which such land is situate,
if- there be such paper, if not, then in some news-’
paper published in an adjoining county, and ir such
other paper or papers as the board may direct.
# % * No land shall be sold for less than its.

appralsed valuernor for less than 310 per acre.
* * »

>

Section 4087, C. S., prov1des in pertinent part as follows.

“When any owner or proprietor of any tract
or parcel of land wishes to lay out a town site or
an addition ‘to any town, village or city or sub-
division of out lots, he shall cause the same to be
surveyed anc¢ a plat thereof made, which shall par- |
ticularly and accurately describe and set forth all
the streets, alleys, commons or public grounds.* * *”’

Section 4088, C. S., provides in pertinent part as follows:

“The correctness of said plat must be certified
to by the surveyor making the survey, # % * and the
owner or owners of the land * * * must also' make.

a deed of donation of all streets and alleys, shown
on said plat, * * #7” :

“No plat.* * * or subdivisions of out lots, shall X
be accepted- for record by the recorder of any*
county unless said plat shall have first been sub-

A .

Digitized from Best Copy Available



|
[
i

114 OPINIONS OF A'TTORN‘EY GENERAL

mitted to the city council, board of trustees or
other govermng body of the town, village or city .
to w hlch said;* * * subdivisions of out Iots belong, -

It is my opinioﬁ from an examination of the Admission
Bill and our Constitution in reference to the sale of lands
granted to the state by our federal government that the
land in question herein cannot be disposed of in any manner
except by the sale thereof at public auction, as provided by
Section 2913, C. S or by eminent domam, as provided by
Chapter 270, C. S.| ’ or under the provisions of Chapter 133,
C. S., which relates to rights of way over state lands. ,

The Suprente Court of Idahko, in the case of Newton

State Board of Land Commlssmners, 37 Ida. 58 held
that

“Sec. 5 of the Idaho Admission- BIH which pro- -
vides that ‘dll lands herein granted for educational ;
purposes shfll be disposed of only at public sale/’
and sec. 8, |art. 9 of the constitution, which pro- .
vides that fno school'lands.shall be sold for less +
than ten dollars per acre,’ are mandatory and pro- i
hibitive, and the state board of land commissioners
is without authorlty to effect an exchange of state
school lands after the same have been -surveyed
for other lands with the government of the United
States.”

See alse Idaho-Iowa Lateral & Reservoir Co.
vs. Fisher, 27 Ida. 695
Balderston vs. Brady, 11 1da. 567.

-From the foregomg, it is my opinion that the State\*
Board of Land Commlssmners had no authority to dedicate
any of the state lands described in the plat herein to a
public use, and, it therefore, follows that the title tc the
lands pmpmted to have been dedicated on said plat as
~ streets still vests in the State of Idaho, and cannot be, dis-
posed of except by public sale or in the manner as prowded
by Chapter loo, C. S, or Chapter 270, C. S.

To Honorable I. ;H Nash, . . . W.D. GILLIS »
State Land Conunissioner, _ Attorney General.
Awugust 12, 1929, ; ' ;

© Sale of Purchaser’s Interest for Water Assessments
56. QUESTION: ' . L

¢ May the interest of a state land certlflcate be ‘crans— _
ferred by a ta\ sale for Water assessments in an 1rr10fat10n _,
dlbtuct"
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OPINION: i o

It appears thegmterest in said certificates is' now held
by the Center Irrigation District, the title to the same-hav-
. ing been quieted ln them, through action brought for that -
purpose. :

Section 2914 orf the Compiled Statutes as amended by
Chapter 218 of thé Laws of 1927, provides in pertinent palt
to this inquiry as [follows

Gk ox X 'Whenever a purchaser of state lands:
shall have complied with all of the conditions of
the sale, and paid all purchase money with the
lawful interest thereon, he shall receive a deed for

the land purchased * ok AV "

Section 2918 of the Complled Statutes prowdes as fol-
lows:

,“Whenever a certificate of purchase shaH be
lost or wrongfully withheld by any person, from
the owner théreof, the state board of land commis-
sicners may receive evidence of such loss or wrong--
ful detention, ahd upon satisfactory proof of the -
fact, may cause the certificate of purchase, or deed,
as the case may be, to issue to such person or to
his grantees or, assigns, as shall appear to them to

~_ be the proprletor of the land described in the orlg-
inal certificate of purchase.”

It is' the opinion of this office that the 1nterest of the
purchaser of state lands can be transferred. This is con-
firmed by Section 2918, supra, where it states that a deed
may be issued to the purchaser or to his grantees or assigns.

In the instant case, it-appears that the state lands in
question are situated within an irrigation district. The -
purchaser and his assigns failed to pay the assessments
levied by the districet, and the lands were sold for delinquent
assessments. Thereafter a tax deed was issued to the Center
Irrigation District covermg the interest of the purchaser
- from the state.

It is my opinion that upon presentatlon by the said
Center Irrigation District of a certified copy of the decree
quieting title to said lands that such decree is sufficient
evidence for the State Board of Land Commissioners to
issue a certificate for said lands to the said irrigation dis-
trict. The said 1rr1gat10n district would, of caurse, receive
such ceriificate of purchase burdened with all sums that
the state might not have received from the: orlglnal pur:
chaser.

“To Mr. Ed-win Snow, ) ] W. D. GILLIS,
May 28, 1929. Attorney General.
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Equity of Purchaser Taxed As Personal Property.:
* Penalty for Delmquency Apphes

b7. QUESTIONS:

1. Aretaxes ontheequity of'a purchaser of state lands
taxed as personal property taxes? N

2. Can penalties be added after dellnquency" o

{. N f
OPINION : - ' ’
Replying to yom first 1nquny o
Section 2920 of the Complled Statutes p10v1des in palt’
as follows: :
y “All lands sold under . the prov1slons of this
chapter shall-be exempt from: taxation for and dur-
ing the perlod of time "in wshich the title to said
land is vested in the State «f Idaho, but the value
of the intenest therein of the purchaser may be
taxed, which interest shall .be determined by the
amount paid on such land and the, amount invested

in 1mp10vements thereon at she date of such assess-
ment.” !

Section 3102, C S., provy 1des in part as follows: |

“Personal property for the purpose of taxa- I
tion shall be construed to embrace and include, :
without especially defining and enumerating it,

EETE ok kM

“ equities in state 1ands,

Section 3282, JOf the (“omplled Statutes, pr ov1des in palt
as follows:

7 “Equities in state land shall be assessed ‘at that
proportion ‘of the full cash ‘value of the_land which
the amount paid thereon bears to the. total amount |
of the purchase price. * * w2 3

i
. .
1 [y

Under the above section failure to pay taxes upon equl-
ties in state lands forfeits the certificate.

Section 3268 of the Compiled. Statutes as amended by
Chapter 263, Laws of 19‘79 at page 589 p10v1des ln part
as follows: !

CO“Al personal ,propert;y subject to assessment
and taxatien must be assessed at its full cash value -
for taxation * * * and * * * shall be a first and I
prior lien upon the perssnal property within the !
county belongmg to. the same owner and no per- |

sonal praperty of any kind shall be exempt from |
such lien, * * # . _ .

- Turning now to vour second inquiry: E

~ Section 3%4 B, C. S., as amended by Chéipter 263;L‘Laws

of 1929, at page 593, provides as follows::

“AI t[a.\es shown on the persenal property assess- ‘.
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ment roll and on 'any subsequent roll, shall become
and be due and payable to the assessor on deinand
and, if unpaid, shall become delinquent on the

‘fourth Monday of “December of said year, together

with a penalty of 10 per centum of the amount of
such taxes as shown on the assessment roll.”

From the foregoing, it is my opinion that equltles of
a purchaser in state lands are taxed'as personal,property,
and if not paid on the fourth Monday of December of the
yvear in which they are assessed, that they become delin-
quent and a penalty of 10% of the amount of the taxes is
‘added thereto.

To Mr.
February 18, 1930.

58. QUESTION

Paul Penrod,

LEGISLATORS

Vacancies in Office

W. D. GILLIS, !
Attorney General.

Does ‘a member of the Idaho leglslature automatlcally
vacate such position .when he changes his 1e51dence from
one county to anmher"
OPINION :

Section 453, Compiled Statutes, 1eads in part as follows

This section, while not identical in language to the sec-
tion in Cahforma is identical in substance. The California-
statute, Sectlon 996 of Kerr’s Political Code, reads as fol-

lows:

The‘California section has been construed in the case

¢ “Every civil office shall be vacant upon the .
. happening of either of the following events at any.
time before the expiration of the term of: such ;

office, as follows:
*CF ok

5. His ceasing te be a resident of the state,
district or county in.which the duties of his office .
are to be exercised, or for which he may have been :

elected.”

“An office becomes vacant upon the happening
of either of the following events before the expira-

* tion of the term:

* ok ok

“5. Hls ceasmg to be ‘an inhabitant of the -

state, or if the office be local, of the district, county, -
city or township for which he was chosen or ap-:
pointed or within which the duties of his office
are required to be discharged.”
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of People ex rel. Tracey v. Brite 55 Cal 79. The Court sald‘:

“When the relator ceased tb be an mhabltant of
the third district, he ceased to be supervisor for that
dlstrlct and a vacancy occurred ”

This case is dirgetly in point with the proposition that
when a legislator c[eases to be an inhabitant of his legisla-
tive district or coun nty, or ceases to be a resident thereof,
and in this case the word “resident” and the word “mhabl-
tant” are synonymous, he ceases to occupy the office to
which he was elected and there is a vacanc;x thereby
created.

It is, therefore, my opinion that when a member of the
Idaho ]eglslatme changes his residence from one county
to another a vacancy arises in his office in the county frdm-

* which he 1emoved i

To Governor of. Idaho, . . W.D. GILLIS, , J :
February 11, 1930. . Attorney Gener-al.

LEGISLATIV E ACTS T

Amendment Mav Not Be Enacted Enabllng the Executlon
of Leases to State Land for Longer -
JPerlod Than Five Years

£9. QUESTION: ; - ' N

You request .an-opinion upon a proposed amendmenb to
the law 1e1at1ng,J to the leasing of state lands which con-
tain minerals. | . :

|
OPINION : «

The pr oposed Act purports to authorlze the State Land
lBomd to lease for.an indefinite period, certain lands- con-
_ taining miner als. Section 5 of the Idaho Admission Bill has

a p10\1s10n pertinent to this inquiry, which reads:

“That (all lands herein: granted for educational
purposes shall be disposed of only at public sale,
= * = But said lands maz, under such regulations -,
as the Legislature shall prescribe, be leased for *
periods of not more than five years* * *.)’
You advise me that it is your interpretatio_n of Seection
13 of said admission bill that mineral lands are exempted
from the provisions of Section 5. I am unable to arrive at
such an interpretation, it being my view that the’ Federal
Government reserved the mineral lands -from the grant
to the State of' Idaho. :

Digitized from Best Copy Available



OPINIONS OF ATTORNEY GENERAL Lo "~ 119

- It is, therefore, my opinion that the proposed Act is
contrary to the provisions of said admission bill, in that
it proposes to give the State Land Board the right to lease
statelands for more than a period of five years, which
may not be done.

" To Mr.J. B. Eldridge, 'W. D. GILLIS,
February 13, 1929, - Atforney General.

Departments May é\fot Emplo& Counsel to Draft Bills

60. FacTs:

There has come to my desk a claim of a firm of attor-
neys, certified by one of the Departments covering the fol-
lowing: - .

“To services in drawing Senate Bill No. 16,6
and advising as to the law regarding amendments
contained tkerein . . . . . . . . .. $75.00.”'

OPINION?®

This office must advise that 1t is clearly not Wathm the
powers of a Department to employ legal services of this
character ‘in the drafting of legislation. The drafting -of
new legislation is a legislative function. The Legislature at
each session expends considerable sums in employing coun-
sel for this purpose. ‘The statutes also provide that the
Attorney General’s offlce shall assist and advise the Legis-
lature.

It is, therefore, the opinion of this offlce that a Depart--
ment may not employ outside consel and pay them for the
drafting:of proposed legislation.

" To Honorable E. G. Gallet, : W. D. GILLIS,
State Auditor, - Attorney General..
April 27, 1929. ) ' -

LEGISLATURE
When Enactments Go Into Effect

61. QUESTION

Wher do approved bills, not having an emergency pro-
_VISlon of the Twentieth Session of the Idaho Leglslature
go into effect? v

OPINION:
The Twentleth Session of the Idaho Leglslature, pur-
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suant to House Coneulrent Resol.ltlon ‘No. 3, adJourned at
the hour'of 4 p. m., March 7, 1929. (See page 698, Law,a
of 1929.) Section 22 of Artlcle IIT of the Constltutlon ot
Idaho reads as follows . U
“No act shall take egfect until 60 days from B
the end of the session ‘2t which the same shall i

have been passed except in case of emergency,

which emergency shall . be declared in the pre-
amble or in the body of the law.”

"The Supreme Court has spoken in connection with tms
question in the case of Idaho Power Company v. Blam-
quist, 26 Ida. 222, [141 Pac. 1083, in which at was held that
the Public Utllltles Act passed at the Twelfth Session of
the Idaho Leglslature, whlch session adjourned on the 8th
day of March, 1913, went into effect 60 days after the ad-
journment of sald Sessmn The coult said in thls connec-
tion:

“Said act * % * was passed at the twelfth ses- ;

sion of the|legislature and was approved by the - ‘
governor on the 13th of Jarch, 1913. It con-
tained no emergency clause, and under the provi-
sions of sec. 22, art. 3, of the constitution did not
take effect‘until sixty days after the end of the
session at which it.was passed, which session ad-
journed on:the 8th day .of March, 1913; hence, the
act did not take effect until the ‘8th day of May,
1913. By the provisions ef sec. 10, of art. 4 of the-
constitution, every bill paSSed by the legislature
shall before it becomes a law be presented to the
gevernor, and ‘If he approve, he shall sign-it and
thereupon it shall become a law.! Under that pro-
vision .of the constitution, said act became a law
on the 13th day of March, 1913, but did not go
into effect until the 8th day of May ”

It is apparent that the coiirt determined that the full
sixty day period after adjour nment must elapse before an
act takes effect.

It is, therefore, my Oplnan that all of the non-émer-
gency leglblatlon enacted by the Twentieth Session of the
1daho leglslature approved by the governor, will go 1nto
-etffect on the lth day of Mav‘ 1929. |

To Mr. Preston L. Groy er, © W.D. GILLIS, P
May 6, 1929. v o - Attorney General.
‘ |
|
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MARRIAGE

Void Between Whites and Mongolians

" QUESTION :

Is there any leglslatlon in the State of Idaho forbidding -
" Japanese contracting marriage with a white glr] contrary
to the WIShes of her parents"

OPINION: :
" Chapter 115 of the Laws of 1921 provides as follows:

“All marriages hereafter contracted of white
person with mongolians, negroes, or mulattoes are
lllegal and void, and all marriages between first
cousins are prohlblted ?
‘A Japanese is a mongolian. It, therefore, follows that
the marriage of your wife’s sister to this.J apanese Would
be void under the laws of Idaho.

‘ - : " W. D. GILLIS,
- August 14, 1929. : Attorney General.

¥

Girls of Age of Twelve May Contract Marrlage
With Consent of Parent or Guardian

QUESTION :

, I have the honor to comply with your request that I
advise you as to the statement made by F. Emerson An-
drews in his article in the North Anrerican Review entitled
"“The Mills of Marriage,” in which he lists Idaho as one of
. eleven states which still permits the marriage of girls of
twelve years. The editors of this magazine suggest that
there may be some e\tenuatmg circumstances attendant
upon this situation..

* OPINION :

Section 4592 of the Idaho Compiled Statutes, as amended
by Chapter 221 of the Laws of 1921, provides as follows:

~ Any unmarried male of the age of 18 years or

upward, and any unmarried female of the age of

18 years or apward, and not otherwise disquali-

- fied, are capable of consenting to and consummat-
ing mafrlage .Provided, That where either of the
parties to the contract are under the age of 18,
the license s}\all not issue éxcept upon the consent
in writing, duly acknowledged or sworn to, of the
father, mother or guardian of any such partles,
_if there be any such.”
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You will note that the above sectlon pr ov1des that whele
either of the parties are under the age of eighteen, )the
license shall notissue except upen the consent of the father,
mothel, or guardian, if there be-any such. This affixes no
minimum age limit, therefore the comimon law ruleJWﬂI
apply. Under the common law, an infant was not permitted
to contract in marriage until he had attained the age of
legal consent, which in the casz of males was fourteen and
in the case of females twelve years.. /

In the case of Green v." Green;: (Fla) 80 So. 793 the
Supreme Court of Florida qucted the folloulng rule from
9R.C.L.272: _ U

4
“At common law the age at whlch persons ‘]
were deemed competent to contract a valid mar-
riage was 14 years for the man and 12 years for ;:
the woman; these periods having been adopted |
because at such an age the -parties were deemed to
have attained puberty, with capacity to consent |
on the part of females arid to commit rape on the |
part.of the males. And in the absence of statute !
this rule is adopted as a’ part of the common law ’
of thls _country.”

~From an examination of the above statute and the
authouty quoted it is my opinion that the common law
rule applies in Idaho. and that a girl at the age of twelve
years may marry upon the consent of the parent o1* guar-
dian, given in the manner prescribed by the statute Yuoted,
and in case there be neither parernt nor guardian, .that she
may be allowed to marry at 01 above that age. g

To Governor of Idaho, o W. D. GILLIS,
June 27, 1929. T Attorney. Geperal.

- [

MOTOR FUELS TAX | |

Counties Are Not Entitled to Exemptions Fronrl

Payment of Motor ‘Fuels Tax |

[
J

i

64. QUESTION:

. Is a county within the State of Idaho entltled to an,
exemption from: payment. of the five cent exc1se tax on

motor fuels pu1chased by said county" ;
OPINION : | : ’ |
An examination of th\e statute relative to th1s excise
tax discloses that it does not expressly provide that the
‘municipalities of the state shall be subject to the tax, nor
- { !

i
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is there any provision or language found in the act which
indicates the intent of the 1eg1slature to exempt or relieve
counties or cities from paying the tax imposed:on all who
use motor vehicle fitels. It must be admiitted that the pur-
pose of the legislation’and the directions contained in the
act as to the: dispcsition of the funds so raised not only -
fail to indicate arr intention on the part of the legislature
not to exempt municipalities from payment of the tax, but
negative any inference that such municipalities and coun-
ties were intended to be relieved from the payment of the
tax. .

This identical questlon was passed upon recently by the
Supreme Court of Utah in the case of Crockett, Secretary
of State, vs. Salt Lake County, decided under date of March
28, 1928, 270 :.Pac. 142. In that case the contention of the
county was that the gasoline tax law did not impose a tax
upon gasoline used by, the county in discharging its public
works. The court spud in interpreting a statute very sim-
‘ilar to our own: .

“It thus &ppears that the tax is not for the
purpose of raising revenue for the payment of the
usual and ordinary expenses of state government,
but for the censtruction and maintenance of public
highways. These highways are open, not only for
the use of the citizens of the state, but for others
traveling within the state and for the countles
and cities in phe discharge of their public duties.”

The court then concluded by holding that a county was -

liable for the excise tax on the sale or use of gasohne im-
"posed to maintain its highways.

I believe the above case, which is well reasoned declares
what our court would do, and it is, therefore, my conclus1on
and op1n10n that a.county is not exempt from payment of

the excise tax on miotor fuels which are purchased for con-
sumptlon by it.. .

‘To Mr. John McG7 uth : W. D. GILLIS,

March 6 1930 - Attorney General.
: : Exemptions
65. FacCTS: { s

The Boise Irrigation Project claims exemption from the
payment of the gasohne tax on the basis that that body

exercises functions:belonging to the Umted States: -govern-
men‘c |
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QUESTION:
Should I allow refund of the gasoline tax?

\\

OPINION: ;
Section 2 of Chapte1 172 of the Laws of 1923, as amend-

ed by Section‘l of Chapter 185 of the 1925 Sessmn Laws

as_amended by Section.1 of Chapter 87 of the-Laws of 1927
1eads in part pertinent to this inquiry: ° Lo
Lk % % provided, that said dealer shall not be{ .
required to pay a license tax on motor fuels sald
by him to the government of the United States or
any ‘department thereof, but shall make a report i
of: such motor fuels sold. ” :

It is evident, of course, that the boald of control of

the Boise Irrigation PloJec‘t is not the United Stafes Gov-
ernment. The ‘question then arises, is said board of control
a departm‘ent of the United States Government within the
meaning;of said law. The word “depal timent” as related to

the United States Government, is defined by 18 C01pus

Juris at 490 as: P

“One of the divisipns of the executive branoh
of government o 4

In the case of U. S. v. Ge1ma1ne, 99 U. S. 508 25 L.

Ed. 482, the Supreme Court in considering Section 2 of *

Article IT of the United States Constitution relating to the

. executive branch of our government gives considerable ex-
pression to a definition of the word “department,” but does
not include such an organization as the Boise Inlgatlon
Plolect

It is my opinion that the board of cont1 ol of ; the Boise
Irrigation Project as defined by you is not a depaltment
of the United States Gowvernment within the meaning of
the section quoted above,and, therefore, no exemptlon from
the payment of a license tax on motor fuels ‘should be
-allowed. : 4 I

To Honorable Fred E. Lukens, - W.D. GILLIS
Secretary of State, ) Attorney Gene1 all

May 25, 1929. R B H

'

MOTOR VHICLES |

Chauffeurs’ Licenses

66. QUESTION: . 5, .
Are the drivers of tr ucks owned by W holesale companies,

i
s

i
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) . ~
and used in the distribution of their products, required to
secure a chauffeurs hcense"
OPINION: = .
- It is my opinion that such drivers of trucks are not
-required to isecure a chauffeur’s license under the provisions
of Section 1606, Compiled Statutes, and Section 1607, Com-
piled Statutes, as amended by Chapter 154 of the Laws of
1923, since the vehicles driven by these employees are not
vehicles operated 6n the public highway for rent or hire.

ToComm’r. of Law E’nforcem em‘ W. D. GILLIS;
September 20, 1929 " Attorney General.
MUNICIPALITIES

Municipalities Mav Not Enact Business License Ordmances
: For the Purpose of Producmg Revenue

67. QUESTION:

The council of the City of St. Maries proposes to enact
an ordinance imposing a license tax of $5.00 per day on
theatres with a ‘seating capacity not exceeding 300, and
$10.00 per day where the seating capacity does not exceed
500 and $15.00 per day where the seating capac1ty does
exceed 500. Has the city counc1l authority to enforce such
an ordinance? :

: OPINION

Our Supreme bourt in the case of State vs. Nelson, 36
Idaho 713, has spoken quite emphatically and fully on this
subject. There it was held that ordinances which show and
intend to be revenué measures may not be enacted. It seems
: apparent to me.that the type of license mientioned above
isnota regulatory] measure, but is for the purpose of raising -
revenue and, therefore does not fall under the provisions -
of Section. 2, Article XII of the Constitution, but being ex-
clusively a revenu'e measure, is prohibited by reason of the
censtitutional promslon relating to the raising of revenue.
and the rule announced in the case above mentioned, where-
in the court held that while municipalities suchias c1t1es and
villages, may pasis: regulatory measures which may inci-
~ dentally raise revenue, such municipalities cannot, in the
exercise of their police pawer, levy and collect a license tax
upon individuals bor businesses. :

It is, therefore uiy opinion that the license tax proposed

Digitized from Best Copy Available



!

126 OPINIONS OF ATTORNEY GENERAL

i
to.be imposed by the ordinance you mentlon is contrary to
law and unenforceable. , ;- |

To Mr. Charles Brebner, ‘ ~ W. D. GILLIS,;"
January 27, 1930. - Attorney qengral. :

Vacanc1es in Offlce of Vlllage Trustee J

68. QUESTION ' : ' s

Does a Vll]age trustee who is appmrted to fill a vacancy
which occurred in the Board of Trustees, hold offme until
the end of the term of the trustee whose vacancy: ‘he was
appointed to fill, or only until the next v1llage electlon"

OPINION :
Section 457 prov1des as to the portion pertlnent to this
inquiry:
“Section 457, VACANCIES HOW FILLED
* % ¢ In city and village offlces by the mayor and
council or board of trustees
Section 467 of the Compiled Statutes prov1des as follows

“Section 467, TENTJRE OF APPOINTEE. Any
of the said offlcers that ‘may *be elected or ap-
pointed to fill vacancies may qualify and enter upan
the discharge of the duties of their offices immed-
iately thereafter; and, if -elected, they may hold
the same during the unexpired term for which
they were elected, and until their successors are
elected and quahfled but if appointed they shgll
hold the same only wuntil their sugcesgors are elec-
ited and qualified.” :

A long line of authorltles holds to t;ns effect and defl—
nitely established the rule of law tkat:the question of an
officer holding office by appointment should be; returned
to the people for decision:as soon as pGSSIble -

It is, therefore, the opinion of this office that a trustee .
appointed to fill a vacancy would hold office only until the *
next village election at which trustees were elected when
the vacancy would be filled by the person elected by the
\'OtEISrOf the municipality.

‘To Mr. Walter Youngkin, W. D. GILLIS,
April 27, 1929. , Attofney General.

i
4
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" NOMINATIONS

Procedure Where Man Nominated on Two Tickets

69. FAcCTS:

A candidate regularly nommated on  the. Republlcan
Ticket has his name written in more times on the Demo-

cratic ticket than another man whose name is also wrltten
in. .

QUESTIONS :

- Is there.a. vacancy on the Democratic Ticket? If SO may‘
the Democratic .County Central CorrEmlttee flll‘\ same?

OPINION:

Section 525 Cempiled Statutes makes: the general pro-,
visions of the election laws applicable to prlmary electlons
and in part provides, that: -

“The provisions of the general laws relative
to the holding of election * * * the counting of bal-
lots and making returns of the results, the can-
vassing of returns and all other provisions. relating
to general clections shall apply to primary .elec-
tions insofar as they are applicable and conslstent
with the provisions of this chapter. * * *.

Section 534 Com‘plled Statutes relatlng to the canvassing
of the votes of primary election, in part provides: - :

“lhe votes of such primary election shall be.
canvassed in the manner provided by the general
election laws-as nearly as practicable.

* * % The judges shall count the ballots and
shall carefully enter the number of votes for each
candidate on the tally sheet provided therefor, and
when the count is completed shall ascertain the
total vote cast. for each candidate and pubhcly
announce the result.

“The judges shall also mark on a sample ballot
the total vote received by each candidate, ‘shall -
enter thereon the name of the precinct, and shall ;
immediately mail the same to the county auditor :
who shall kesp it on file for public information and
reference until after the official canvass by the
ccounty commissioners of the votes cast at the said
election.”

Section 632 Compiled - Statutes relating to general elec~.
tions and partlcularly to the canvass of returns by the
county commissioners requires them as the board of can-
vassers of e]ectlon, on the tenth day after any general or
Speclal election to:

" «* * * proceed publicly, at their office to open the

5

'
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returns and canvass the votes of said election, and .
make up abstracts thereof * * * and it shall be. the ';
duty  of the auditor of the county immediately- to *
make out a certificate of election to each of the ;
persons having the highest number of votes for |
county and precinct officers respectively and cause
such certificate to be delwered to the person en- .
" titled to it.” . N
From  the foregomg sections 1t Wlll be seen that after
the judges of a primary election have made their return
and the icounty commissioners have canvassed the: same,:
that it is the duty of the county auditor to make out a cer-
tificate of election to each person having the highest num-
ber of votes for a county auditor in preparing the official
ballot for the general election, to cause to be printed in the
ballot the name of every caﬁdldate whose name has been
so certified.

Section 573 Compiled Statates relating to the form of"
contents of the ballot for general election, pr owdes among
other things: ; .

“k # % Fyery ballotﬁ shall contain thereon the.
names of every candidate whose nomination for any
office specified on the .'_Fball_ot has been certified or
filed according to the provisions of this tltle, but
no name shall appear thereon more than once.” i

It will be observed that: Wlth respect to the candidates
in question who receive the highest number of wvotes on
both the republican and deniocratic primary ticket, that
it is necessary that a certificate of election be issued to
him by the county recor der for nomination upon both tick
ets.

Section 573 Compiled Statutes already referred .to, how-
ever, prevents the county auditor from placing the name
of such candidate on the ballot fcr the general. election
more than once. This raises the quely upon which ticket,
the republican or democratic, musb the name of such can-
didate be placed.

Section 553 Compiled S’catutes as amended by: Chaptel
6, Laivs of 1927, Lelatmg to the declination of nomination,
is as follows: ‘

“Decline nominatidns. Whenever any person
nominated for a public office shall in writing signed

- by him and by him sicknowledged before a prop=r
" officer or attested by the signature of two compe-.

tent witnesses; and filed in the office in which

* the certificate of his nomination was filed, state

that he declines the nomination, such nomination,

shall thereafter be of no effect. In nominatians

Digitized from Best Copy Available



!
OPINIDNS OF ATTORNEY GENERAL : - 129

relating tolall officers * * * declinations must be .
filed not less than 20 days before the election.”

This section, it will be observed, permits a person nom-
inated for public office to decline such nomination and upon
so doing the nomination shall thereafter be of no effect.

Manifestly, then if the candidate in question' declines
his nomination on the democratic ticket such nomination
shall thereafter be of no effect; but his nomination on the
republican ticket: will still be effective; and vice versa if
he declines his nomination on the republican ticket.

Assuming then that the candidate in question declines
his nomination on ‘the democratic ticket the question then
arises is there a.vacancy on that ticket? Clearly there is
because as already pointed out, the candidate in question
received the nomination upon the democratic ticket, having
received the highest number of votes for the office in ques-
tion, and having received a certificate to that effect.

But, suppose the candidate in question fails to decline
his nomination upon either the democratic or republican
ticket, what is the result? By the provisions of Section 31,
of House Bill No. 16, of the 1909 Laws, found on page 207
thereof and relating to primary elections, it was provided:

ok ko In case a person is nominated upon .more
than one ticket, he shall file with the proper °
officer a W‘I‘ltten declaration mdlcatmg the party
deslgnatlonlunder which his name is to be placed
on the official .ballot.” ‘
. This latter section, howevel was 1epea1ed by Sectmn 47,
- Chapter 107 of the Laws of 1919.

The court had this question under consideration in the
case of State v. Dunbar, 39 Ida. 691, 230 Pac. 33, calling
attention to the repeal just mentioned on page 696 of -the
Idaho Report and on the same page pointing out that by the
provisions of Section 38, of said:Chapter 107, 1919 Laws, a
provision was enzcted providing for the declination of nom-
ination by persons nominated for public office. Section 553
Compiled Statutes hereinbefore referred to is a re-enact-
ment of that provision. The court’s discussion as to the
proper procedure‘in a case such as the one before us, is to
my mind, a splendid solution of the question p1e'sented
here, which I wish to quote at some lergth f1 om the opin-
ion beginning on page 700: :

“Pursuing this thought further, however, peti- -
tioner points out that there is no express: statutory
provision which makes it the candidate’s duty to

elect on which ticket his name shall appear, or
which expressly confers upon him the right to do
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his nomination] on the democratic ticket, Section 519 C. S.
.relating to the powers.of the county central committee is
. decisive of this|question. It provides in part that; the county
" central commitj'tee of each party when duly organized shall
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so. There is no statute which directs how the auditor
shall determine the matter. Thus, says the peti-
tioner, we are confronted by a dilemma in which the
statutes prolaibit the appearance of the name more
than once on the ballot and yet fail to provide a
method of determining on which ticket the-name
shall appear. For this reason he contends’ that-
“he law is so uncertain anc. unworkable ds to be
void. It will:be noted, however, that the alleged un-
zertainty does not inhere in the prohibitory pro-
vision of the statute which 'we are considering. It
arises rather from the situation resulting from an
enforcement. of that prohibition. The auditor will
have. no difficulty in obeying the prohibition of
the statute and refusing to ‘place petltloners name
on more than one ticket. The question is: What
shall he do? :

“C. S. Sec. 553, expressly gives the candidate
a rlght to .decline any or -all nominations. If he
exercises this right by decliming all but one of the
nommatlons, it solves the problem and determines._
on. which ticket his name shall be placed on the
ballot. i

“He is not compelled by statute to exercise this
right. However, if he does not do so, the auditor
may place his name on the ticket of any one of
the parties which has nominated him: Thus the
statute does provide a -method for determining
how the candidate's name shall be placed on the
ballot. Whether a better or more adequate method
could have been, or should have been provided, is
not for the court to determine or evén to consider.
In the light of the above facts we have no right to
hold that ithe provision of the statute in question
is absolutely unenforceable and therefore void. As
a court we are concerned only with the provisions
of the statute as we find them. However, we think
it proper to suggest that, if a candidate is nomi-
nated by more than one party and does not exercise
his statutory right to decline, but, before the bal-
lots are printed, makes & request of the auditor

“that his name appear on 'a certain ticket, the stat-

ute does mot prohibit the latter’s complymg with
the request.”

We will now turn to the question of whether or not the
‘democratic county central committee may fill the vacancy
‘mentioned in the event the candidate in question declines.

|

|
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have the usual powers vested in such commlttee 1nc1ud1ng
the power to fill vacancies in tlie comrmttee and-upon their
respective pa1ty ticket.

To Forest E. Robb, - - W. D. GILLIS, :
August 19, 1930. T Attorney Gene’ral._ —

STATE OFFICES
Expenses Incurred Whlle Traveling W1thout State

<

70. QUESTI®N:

Referring to Chapter 258, Laws of 1929, will you klndly
advise me if said Chapter obv1ates the necessity of Justices
of the Supreme Court or representatives des1g'nated by the
Governor securing from the Governor permission to incur
expense while travelmg out51de of the state?

OPINION:

In order to answer your inquiry, it is necessary to exam-
ine paragraph 2 of Section 1 of Chapter 71, Laws of 1923, '
as amended by Section 2 of Chapter 201, Laws of 1927, as
amended by Section 1 of Chapter 258, Laws of 1929. The
amendatory matter of said Chapter 258 reads as follows:

t ~ “Providéd, that the actual and necessary ex- .
penses of the Justices of the Supreme' Court, the
- Governor and of such other person or persons as
the Governor shall designate in writing as his
" representative or representatives, when traveling to
and from points outside of the state, shall be
allowed and paid.”

An examination of the above quoted amendatory matter
discloses this apparent intent of the legislature—that cer-
‘tain classes be created who may travel outs1de of the.State
of Idaho having mo limritation on their expenses save that
such expenses be “actual and necessary’” expenses, and.those
classes are ‘(a) “the Justices of the Supreme Court,” (b) -
“the Governor,” and (c) “such other person-or persons as
the Governor shall deSIgnate in writing as his representa-
tive or representatives.”

The persons coming under class (c) must have the writ-
ten consent of the Governor in that he must de51gnate them
as his representatives. The person mentioned. in class (b),
that is.the Govermor, carries no restriction.’

We now turn. to those included in the’ first class (a),
bemg the Justlces of- the Supreme Court. 'Section 1, Article
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11 of the Constltutlon declares the divisions or departm‘.ents
of our government That section reads as follows:

“The powrers of the government of this state
. are divided into three distinct departments,. the
legislative, executive and judicial; and no person
or. collection [of persons charged- with the exercise
of powers properly belonng to one of these de-
partments, shall exercise any powers properly be-
longing to either of the others, except as in this
constitution |expressly directed or permitted.”

It seems apparent the legislature intended that this por-
tion of the judicial division of the state government, to-wit:
the Justices of the Supreme Court, should not be restricted
in this matter by|the requiremant that the executive con-
sent must be secured before suach expenses might be: 'in-
curred. The fair and reasonable interpretation is that the
legiclature intended that the Governor might not restrict
this class of this [separate division of our government, and
we may- properly assume that the leglslature concluded
that a situation might at sometime arise in our state when

'a Governor not politically or otherwise in accord with the

Supreme Court cff the state should not have the power to
control this coondmate branch of the government in!:this
1espect

It is, ther efoﬁe my opinion and conclusmn that C‘hap~
ter 258 of the LJ'ms of 1929 obviates the necessity of"Jus-
tices of the Supreme Court securing from the Governor
permission to ireur expense while traveling outside of the
state. Repr eseniatlves designated by the Governor must of

- necessity secure/such consent at least: to the extent of hav-

ing themsel\ es eSIgnated as vepresentatlves

It is my fun ther opinion that under said amendment

the fellowing persons, to-wit: the Justices of the Supreme

Court, the Governor and such representative or representa-
tives as the GO\ ernor may designate may travel without
the State of Id:ho receiving actual and necessary expenses
of said travel, le\ en though such actual and necessary ex-
penses exceed the five dollar a day limitation.

The lmutatzon as to the Justices of the Supreme Court
is only that such expenses incurred by them be their “actual .
and necessary jexpenses.’ ’ This opinion assumes, of course,
that the leglsldtme has made an appropnatlon for such
purposes. ‘ :

To State Auditor, . W. D. GILL’IS, :
July 30, 1929. | : _ Attorney General.
P :

/

Digitized from Best Copy Available



OPINIONS OF ATTORNEY GENERAL

1

Vacancy—Lieutenant Governor .

71. QUESTIONS:

Does a vacancy exist in the office of Lleutenant Gov-
. ernor of this state because of the death of; the-late W. B.

Kinne?

If such be the case, in what mannel is the offlce fllled7

OPINION:

Sectioh 1 of Article IV of the Constitu%ioh create_s the
office of Lieutenant Governor.

v prowdes

Before we proceed further, attentlon is called to the
above 1ta11c1zed sentence reading °

filled.”

Section 6 of Ar tlcle IV of the Constltutlon decla1 es as

follows:

“The lieutenant governor shall be presldent of
the senate, but shall vote only when the.senate is
equally divided. In case of the absence or disquali-
fication of the lieutenant governor from any cause
which applies to the governor, or when he shall
hold the office of governor, then, the president pro
tempore of the senate shall perform the duties of
the lieutenant governor until the vacancy is filled
or the disability removed.”

“The governor shall nominate and, by and with
the!consent cf the senate, appoint all officers whose
offices are established by this constitution, or which

may be created by law and whose appointment or’

election is not otherwise provided for. If dmmg
the: recess of the senate, a vacancy occurs in any

state or disirict office, the governor shall appoint.

some fit- person to discharge the duties thereof un-

. til the next meeting of the senate, when hé shall

“secretary of: state, state auditor, state treasurer,

nominate some person to fill such office. If the
office of a justice of the supreme or district c0u1t

attorney general, or superintendent of ‘public in-

struction shall be vacated by death, resignation or: .

otherwise, it shall be the duty of the governor to
fill the same by appointment, and the appointee

‘shall hold his office until his successor shall be

Sectlon 453, Compiled Statutes, declares how vacancies

in" civil offices occur. It reads in part pertinent to this

elected and quallfled in such manner as may be
provided by law.”

inquiry:

“Every civil office shall be vacant upon the
happening’ cf either of the following events at
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any time hefore the e\plratlor of the term of such
offxce as follows: .

“7 HIS death.* * *»

Section 12, 13 and 14 of Article IV provide for the suc-
cession to the office of Governor so that at this time, with-
out and before the filling of this vacancy, in the event of
the death or other disability of the Governor, or his abserce
from the state, ‘the duties of the office of Governor would
devolve upon the President Pro Tem of the Senate, but these
cections do not, nor do any others, pr owde a successwn ;09‘
the of fice of Lieutenant Governor,

California has a Constitution whose provisions are al~
most exactly similar to our sections 12, 13 and 14 above
referred to. At least twice it has had a vacancy in this
office arising eitherfrom death.or resignation. Each time
the vacancy has been filled by 0Lppomtment by the Gover-
nor.

In the case of People vs. Budd 114 Cal. 168, 45 PaC»
1060, it was said by Justice Caroutte-in a sxtuatlon arising
that time upon the death of a Lieutenant Governor of that

state:

“The constlrtutlon providas that the powers and
duties of the office of governor, in case of vacancy,
shall devolve upon the lieutenant governor for the
residue of the} term, or until the disability shall
cease. The constxtutlon further prevides that in case
of a'vacancy in both the office of governor and lieu-
tenant governor the president pro tempore of the
senate shall act as governor until the vacancy be
filled. The: constitution does not provide that the
present pro tbmpore of the senate shall perform
the duties: of jthe office of lieutenant governor in
case a vacarcy exists in that office. And this .
omission to so provide is. to my mind, an unin- N
tentional lapse on the part of the framers of the
constitution. Such appears to be plam when we |
consider thatithere is an express provision of that i
instr ument casting upon the president pro tempore of '
the senatc avthorlty to perform the duties of the -
office ‘of governor if there be no lieutenant gover-
Tior,, taken in connection with the many other pro-
-visions of’ that instrument which all point to that
conclusion. But no authority isfound in the con- . :
stitution wvesting the president pro tempore of the
senate with the duties of the lieutenant governor
when a vacancy occurs in that office, and hence
any such- questlon is foreclosed.:

“The Xoregomg conditions being present a va-
cancy- oceurried in the office of lieutenant gover.
nor upon the death of the incumbent, and the gov-
ernor h'\d tll,'e power to flll such vacancy by virtue -

i
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of section 8; art. 5 of the constitution. That section .
reads as follows: ‘When any office shall from any
cause become vacant, and no mode is provided by -
the -constitution and law for filling ‘such vacancy,
the governor shall have the power to’ flll such
~vacancy by granting a commission * * *.7’

Iti 1s, therefore, my conclusion and’ opinion from an exam-
ination of the abovessections and the case ‘cited that a
vacancy exists at this time in the office of Lieutenant Gov-
ernor.

We turn now to your second question. Séction 128 of
the Compiled Statutes provides the powers of the Governor,
and subdivision 3 thereof reiterates the power granted to
him under Section 6 of Artlcle IV. Thls section of the stat-
ute reads: -

“To make the appomtments and supp]y the va-
. czncies provided by law.”

Our Supreme Court in the case of In re Inman, 8 Idaho
398,69 Pac. 120, in construlng Section 6 of Artlcle 1V,
quoted earlier in this opinion, said: ,

. «* * * Section 6 of Article IV supra, pomts out
- the manner of filling offices whose appointment

.- or election is not otherwise prov1ded for by law.
* K >r ”

It is then my opinion in reference to your second inquiry
that the power rests with the Governor to fill by appoint-
ment the vacancy now existing in the offlce of Lle\utenant
Governor.

The conclusions above arrived at are the result of an
extensive examination of the authorities.

To Governor of Idaho 4 VV. D. GILLIS,
October 17, 1929. g Attorney General.

S
~ PROBATE COURT

A Person Other- Than a Licensed Attorney May
Not Practice B'eforeerobate Court

o]

QUESTION

Does Section 3 of Chapter 63 of the Laws of 1929 per-
mit a person other than a licensed attorney to - practlce
in the Probate Courts of this state?

OPINION: - : o g
Chapier 63 .0 the Laws of 1929, Section 1 thereof,

v
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- which amended Sectlon 6565 of the Idaho Complled Stat-

i

utes, reads as folloyvs

“Any resident: of this Stat= who is a c1tlzen of ~
the United States, or has bona fide declared his in-
tention to become; a citizen of the United States, of
the age of 21 years, of good moral character, and
who possesses! the necessary qualifications of learn-
ing and ability, may, under such rules as the Su-
preme Court mayi prescrlbe be admitted as an attor-
ney and- counqelor in all courts oi this State.”

Section 3 of Chap,tel 63 of the Laws of 1529 whmh
amended Section 5571 of the Idaho Complled Statutes,
reads as follows: | ‘
- “If any person shall practlce law or hold him-
) self out as q‘ualiffied to practice law in 'this State i

without having been admitted to practice therein
by the Supreme Court and without having paid all |
license fees now or hereaftsr prescribed by -law '
for the practice; of law he .is- quilty of contempt
both in the Supreme Court and District’ Court for
the District in which he shall so practice or hold
himself out as q‘ualified to practice. Provided, that
any person may; appear and act in a Justice Court
as representatwe of any partv to a proceeding there-
in, but shall"do s0 wnhout niaking a charge or col-
Iectmg a fee therefor ‘

The first section above quotad plescnbes the quallflca-
tions for an attorney, who may practice in all the courts
of the state. The second section provides a penalty for ‘the
practice of law @r holdmg oneself out as gualified to prac- -
tice law. The penalty provided is contempt both in the
Supreme and Dlstuct Courts. The second section above
quoted also declares that a person may appear and act in
a Justice Court ias 1ep1e<entat1\e of any party withoout
charging a fee. ' -

From the foregoing, it is my opinion that it was clearly
the intent of the llegislature not to include any other courts
than the Justice [Court wherein a layman may repr esent a-
party. Having ipecvflcallv included the Justice Court all
other.courts are iexcluded. "

It, therefore, follows that a layman may not 1epresent
a party to a proceeding in the Probate Court either wlth
or without char g;ingr a fee. Only a licensed attorney has
such right. It is my opinion that any layman or unhcensed
person attempting to practice law . in the Probate Court
or holding himself qut as qualified to practice in such court
wauld be Just as gmlt\ of contempt of court as he w‘ould‘

: ; » O
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‘be in case he attempted to practlce e1the1 1n the Supleme
Court or our District Courts.

To M. SamuelAdelstem, . W. D. GILLIS, '
‘Sefptember 4;1929. ° ! Attomey General

A Charge May Not Be’ Made By Probate Court For
Issuance of an Execution

73. QUBSTION

-May the Plobate Cou1t make a charge for 1ssuance of
an execution ?

OPINION :

Chapter 91 of the 1927 Sess10n Laws pr ovides, ‘in part
as follows:
“The Probate Court shall charge and
collect -the following fees* ™ *
For all services in each civil cause, except-
ing trial on isfues of fact and attach-

ment procesdings ......cocoooceiiiiiiiiiieeee $3.00
For each day of trial of ‘civil cause on

issues of faect ... SRR $3.00
For each attachment proceedings, including :

writ of attachment ... ... 32, 00” '

It is then necessary to consider the question of w hethe1
or not an execution is included within the term “all ser-
vices in each civil cause.” In other words, whether this
term includes the method of enforcing the judgment en-
tered by the court.

The authorities seem to consider the issuance of an
execution as a necessary and requisite feature to the en-
forcement of the judgment as entered by the court;

In 23 C. J. 306, under Executions, we find the following:

“The term: has also been applied to. the last-
state of a suit whereby possession is obtained of"
anything recovered and as including ‘the acts done
under the writ.) :

Under Note 19 we find this definition:

“The putting one in possession of that, which he
has already acquired by judgment of law. )

“Putting the sentence of the law in force. The
act of carrying mto effect the fmal Judgment or.
decree of a court.”

In 10 R. C. L. 1218, we find thls statement:.

“Since a case in #vhich execution has been issued:
is regarded as still pending, the jurisdiction of the
cotirt continues until all orders concerning the prop-:

&
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erty of the exécution debtor have been obeyed,
where proceedings in aid of ~execution are regu-
larly instituted before it.”

In the case of Humlston VS. Smlth 21 Cal. 134, we flnd
this statement:

- “The act e\cpressly declares that ‘There “shall

be in this State but one fcrm of civil action for
the enforcement; or protection of private rlghts, and
the redress or prevention of private wrongs;’ and
‘the terms ‘civil action’ include the remedies pro-
vided for the enforcement of judgments.”

From an exammatlon of Section 1 of Chapter 16 of:the
1925 Session Laws it; will be observed that the 1927 amend-
ment applied the $3‘(.00 charge to all services in any civil
case, excepting the trial of the issues of fact and attach-
‘ment proceedings and then provided a fee of $2.00 for the
attachment proceedings which includes the writ of attach-
ment. This was probably done to clarify any question as
to whether or not any attachment proceedings would be
in addition to the $3. 00 charged and the regular dlstrlct
court or justice of the peace fee should spply.

Section 6910 of the Idaho Complled Statutes pr0v1des
.as follows: 5

gty ‘“The p'll‘t\’ in whose favor judgment is given, -

" may, at any time within five years after the entry
hereof, have ia writ of executlon issued for its en-.
aorcement 7 .

No questlon should arise as to the fact that an addi-
tional charge is. made for the issuance of a writ of attach-
ment as it is 1ssued for the purpose of enabling the sheriff
or other officer tp seize and hold the property pending the
final outcome of “the case and an execution would then
have to be lssued by the court in order that the JudO'ment
be carried out or .enforced.

Therefore, it 1@ the opinicn of this office that no extra
charge should be made for the issuance of a writ of execu-
. tion out of the Probate Court under the provisions of said .
Chapter 91 of the 1927 Sessmn Laws.

To Mr. C. E. C)ow‘fe o FRED J. B:\BCOCK,,
July 23, 1929 [ Assistant Attorney General.
: [

~
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May Not Suspend :Séntenc_es or Remit Fines

QUESTION : L :

May a probate judge 1mpose a flne and then remit the
same to the defendant conditional upon hlS future good *
conduct?

OPINION :

' The remission of a fine is a suspension of sentence and
authority. to suspend a sentence is not granted to the jus-
tice and probate ccurts. Section 9258 of the Compiled Stat-
utes. provides for imprisonment pending the payment of
a fine. This statute' reads as, follows:
“When a judgment is entered imposing a flne,

or costs, .or. hoth fine and costs, or ordering the

defendant to be imprisoned until the fine, or costs,

or fine and costs, be paid, he must be held in cus-

tody during the time specified in the judgment,

unless the fine, or costs, or fine and costs, are

sooner paid.”

Section 9041 of the Complled Statutes: grants authority
to suspend sentence or parole a defendant at the time of
pronouncing sentence but it appears that this:power is
limited to our district courts. The legislative act which
granted this power constitutes Chapte1 104 of ‘the 1915
Session Laws. The title of that act is as follows: '

“AN ACT TO AMEND SECTION 7991 OF
. THE .REVISED CODES OF THE STATE OF
IDAHO AND TO GRANT TO THE DISTRICT
COURT THE POWER TO SUSPEND OR WITH-
"HOLD JUDGMENT IN CRIMINAL CASES AND. -
TO PUT A PERSON CONVICTED OF A CRIM-
'INAL OFFENSE ON PROBATION IN THE .
CHARGE .OF A PROBATION OFFICER OR
OTHER PROPER PERSON.” i
- It will be noted, therefore, that apparently it was not
the intention of the Legislature to extend the right of sus-
pension of sentence to the probate courts. It appears that
prior to 1915 even the district courts did not have this
power.:
1t 1s, therefore, the oplnlon of th1s offlce that a pro-
bate court does not have the authority to suspend sentence
or remit fines. It follows that a fine once imposed must be
served out by the defendant. Lacking the power to remit a
fine,. clearly remission of it could not be made contmgent :
upon the future good conduct of the defendant

To Hon. Harry i J. Lamson, . S W.D. GILLIS,
January 9, 1929, . Attorpey General.
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I :

INTOXICATING LIQUOR |

Federal ,Permits to- Sell “Tonics” j
75.. FAcCTS: [ : j

There is being sohd in the drug stores of Idaho at|var-
ious places a “tonic” j\'hlch is-advertised to contain not, less
than 22% alcohol and as being'made from old wine. Sh‘ou‘ld
it develop that thlsf“tonic is being imported into!this
state and sold under/ a federal permit, and assuming that

the advertised statements are true— , _ j

|

QUESTIONS: ‘ b
Is it lawful to qell this “tonlc in the State of Idaho"

Would the federal perrmt ‘make its sale lawful 1n the
State of ‘Idaho? ' .

OPINION :
qectlon 2604 of the Compued Statutes reads as follows.

“Traffic in, intoxicating liquors prohibited. The
manufacture, flisposal and transportation of in- |~
toximting liquors for bewerage purposes are pro- |
hibited in' the [State of Icaho.” : i

‘Section 2605 of the Compiled Statutes prov1des.;

“Intoxicating liquors defined. The words. ‘intox- !
icating liquors’ as used :in this chapter shall be !
deemed and cdnstrued to}include spirituous, vinous, !
malt and fermented hquors, and all mixtures and !
preparations thereof, . including bitters and other'
drinks that m!'w be used ‘as a beverage and produce |

intoxication.” | !

%ctlon 2606 of| the Com‘plled Statutes prov1des .' |

“Traffic 1'n and possession of hquor unlawful:
Regulation of alcohol traffic. It shall be unlawful\
for any person, firm, company, or corporation, its
officers or afents, to s21l, manufacture or dispose:
of any intoxjcating llquor or "alecohol of any kind
or to have m his or its possession or to transpor
any intoxicating hquor or alcohol unless the sam
was procured and is so possessed and transported
under a permit as hereinafter provided: Provxded]
‘That nothing in this article shall be construed to
apply to .the maanacture, transportation or sal i
of wood or denatured alcohol.” :

Sectlon 2621 of the Compiled Statutes reads: |
“Acquisition, transportation,..sale and possession
‘unlawful. Itt shall be unlawful for any person tD
1mport shlp sell, transporz, deliver, receive or
have in his possession any intoxicating liquors e\-
cept as in thlb article 'provided.” Lo

| ) } i
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Because of frequent inquiries coming to this office in
reference to malts, “Virginia Dare” tonics, “Wine Elixir”
tonics, bitters and other mixtures and preparations, adver-
tised usually as medicines and also admitting ‘on their
labels or formulas a considerable content of alcohol, this
opinion will attempt to cover their field as we]l as the
specific case presented by the inquiry.

From a reading of the above sections of the Idaho Com-
piled Statutes, it is, at once, apparent that if these prepara-
tions .contain enough alcohol to produce intoxication, and
are sold as a beverage, they are in violation of the statutes.

The next question we then have to consider is whether
or not these preparations, if not sold or dispensed as a bev-
erage and sold by, a registered pharmacist as a tonic or
medicine, constitutes a violation of the abowve prohibition
laws. There also appears in this question, whether the
granting of a federal permlt f01 the pr eparatlon affects
the case.

In the case of State v. Llllard, 78 Mo. 136, the Court
said: .
} “It has been expressly held elsewhere, that nei-
ther the payment of the United States excise tax,
nor a license’'from the United States Internal Reve-
nue Collector. will justify the sale of intoxicating
liquors in violation of the laws of a state. * * *”

In the case of State v. Wilson, 80 Mo. 303, the Court
said:

“*# * % When the admixture results in a com-

pound falling' under the . popular designation of
‘bitters’ and as such may be called for arid -used as
an alcoholic beverage, it clearly falls within the
prohibition of the act, although it may possess some
intrinsic remedlal qualltles * & A _
In the case of State v. Gauthier. (Me.) 118 Alt. 380,
involving a preparation-called “Bosak’s Horke Vino,” which
was shown to contain 18% alcohol, and the purchaser had
declared that it wag “pretty good- stuff,” but that he could:
only buy one bottlg at a time, the court said that the evi-
dence showed. that it was sold in this case as a beverage.
The respondent showed that the preparation contained an
undisclosed percentage of various ingredients in some un-
classified degree of laxative, and the content was classified
asa medicant. The court said: :
“This is not decisive. A liquid may be in some
small degree laxative and be classed as a medicine,
and still be mtoucatmg in fact and capable of use
. as a beverage.”
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, c : .
In the case of State v.:-Certain Intoxicating Iiquors
(Iowa) 185 N. W. 145, the question of these preparations

is consedered. Certain quantities of Old Reserve and other
. tonics were seized under a :search warrant. The National

Selright Association, a whalesale drug firm- in the State
of Iowa, appeared and claimed to be the owner, and that
- the liquors seized were bona fide medicinal preparations,
and not intoxicating liquors, and incapable of being -used
‘as a beverage, and asked the return of the liquors.

The trial court held that Old Reserve .and Beef Iron
Wine were intoxicating hquors capable of being used as
a beverage, and that they were banned:under the Iowa
Law, notwithstanding the federal statute, and the certifi-
cate or permit; and the liquors were ordered destroyed.
Evidence was introduced tending to show that Old Reserve
had been dispensed and used as.a beverage and that it con-
tained about 20¢¢ alcohol, and that persons had become in-
toxicated from drinking the same. The claim was made

that the Old Reserve Distributing Company had a federal
pernit under which the preparation was manufactured, and
contended, further. that th'e state had no right to- 1n1:erfe1e‘
‘with itsdistribution and sale. The state did not claim that it

had the right to .interfere with the distribution of this
preparation for medicinal purposes, but urged that it might

interfere where the article contalnlng alcohol might be

sold and used as a bevelage The Supreme Court of  Towa
said:

“Concedmg that t’qe hquxds in question, and more
particularly. perhaps the Old Reserve, and its for-
mula, be recognized by the United States Pliarma-

_ copoeia, National Fermulary, or the American In-

- stitute of Homeopat}xy, this does not control ithe
action of the court in determining whether or not
! a liquor is .intoxicating, and capable of being’ used
as a beverage. The fact that the defendant ‘had
such a permit does not guarantee its immunity from
prosecution in case: it manufactured an intoxicat-
ing liquor fit for use for beverage purposes, either
under the federal sct or the statutes of Iowa, nor
would it grant immunity from prosecution to :this
defendant iwhen it undertook to keep for sale,! and
sell, the manufactured product of the manufac-
turer of Old Reserve, when that product is in: ?c,c_t
an mtoxlcatmg beverage.”

. Our Supreme Court has considered this questlon in the
case of In Re. Lockmian, 18 Idaho 465. In this case the evi-

dence showed that four quart bottles of ‘malt liquor had

been sold. The chemical analysis showsed it to contain 1.28%

1
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alcohol. It was shown to contain enough alcohol to intoxi-
cate only in rare instances.: The court said: !

“The oniy question to be determined in ‘this:
» case is whether or not the liquor or beverage called .
‘near beer’ falls within the purview of the local
option statute: as the words ‘intoxicating liquors? are:
defined by -Section 31, (now section 2605 Idaho-
-Compiled Statutes.)” ' : :

The court said further:

“It is not. to be presumed that. the legislature.
(referring to Section. '2605) would have entered
into an enumeration of certain-drinks commonly
known and wnderstood to contain the element of al-:
cohol and to be mtoxlcatlng if they had in fact in-
tended that ‘the test in all cases should be whether
or not the drink is such as will praduce intoxication.
There would have been no reason for or object in
enumerating these various liquors, distilled, vinour,
malt, and fermented, if the legislature had intended ..
that in-all caszs the test should be whether or not the'
drink is in fact such as will produce intoxication. -
The legislature in the enactment.of this law evi--
dently had in mind a two-fold object; First, that.
of discouraging: and as far as possible preventing-
intoxication, and intemperatice in the -use of intoxi--
cants; second, and equally important, that of ‘Bro-
tecting and preventing the boys and young men of
the state from acquiring a taste for intoxicants,
and the habit of indulging in drinks and beverages .
that contain the intoxicating element. * * * They -
therefore concluded when writing this statute de-:
fining the words mtox1catmg hquors to declare as
a matter of law that all splrltous, vinous, malt and:
fermented liquors’ are intoxicating, irrespective of
the amount of alcohol they may contain and whether
or not the partlcular kind of drmk will m fact'
_produce intoxication.” :

The court held that Section 2605 of the Idaho ‘Compiled
Statutes, contains. t\wo definitions or c1a551f1cat10ns of liquid
beverages.

. First: “Spirituous, vinous, malt and fermented
liquors” which are declared as a matter of .law to °
be intoxicating and for which no proof is required

except to show that they come within the enumer-
ation; and, :

Second: Those other mixtures and beverages not .
enumerated tut which will in fact produce intoxi-
cation.”

In the second claSSIflcatlon the state must prove that

the beverage is such that it may be used as a beverage and
produce intoxication.

From this rullng of our Supreme Court 1t :is apparent
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that the question of whether or not any of ‘these! “tonies”
or preparations might be :an intoxicating liquor would be
a_question of fact, and the burden would be on the state to
prove that it might be uséd as a beverage and produce in-
toxication, unless it came; within the enumerated iclass of
being a‘distilled, vinous, malt and fermented article. _

It is, therefore, the opinion of this office that any prep-
aration containing alcohol icapable of being used as a bever-
age in intoxicating liquor under the law of this State The
state, having proved that ‘the preparations were belng sold
as beverages there could be no question but that such sales
would be in violation of the statutes.

The federal permit would have nothing to do *mth mak-

. ing the sale lawful within the State of Idaho. o

To Hon. A. L. Fr cehafe),f , W. D. GILLIS,
February 5, 1929 : Attorney General.

PUB LICATION

Compulsorv Educatlon Act Must be Publlshed in Full

76. QUESTION: ‘ ,

Is it necessary that the compuIsory educatlon statute -
referred to by ¥you as “School Attendance Notlce be pub-
lished in full in the newspaper?

+*()PINION : S

Section 991, Complled Statutes, de51gnates tne compul-
sory education Ia\\ as the provisions of Section 1018, Com-
piled Statutes. Sectlon 992 Comnipiled Statutes, makes it the
duty of the county superintendent to publish this law for
four weeks, in at least two newspapers of the: county be-
fore the opening of schoel in September.
~ Section 1018 was repealed by Section 105, Cnaptel 215
Laws of 1921, and by Section 7514 of the sarne chapter
there was enacted what is designated as the “compulsory
education” statute; and this in most respects : 1s identical
with Section 1018, C. S., as repealed.

When the legzslature required Section 1018 C. S, to
be published for the time stated, it clearly 1ntended that
the entire section should be pubhshed and not a': part there-
of.

In view of the fact that Sections 991 and,wS)S)_., C. 8,
have been neither amended nor repealed, but that Section
1018 has been repealed, and Section 75%5 of Chapter 215,
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Laws of 1921, apparently enacted in its place, it is my
opinion that the legislature intended that the requirement
of Section 992 that the compulsory education law be pub-
lished should be applicable to said Section 7515, and that
1t is intended that that section be pubhshed in full and not
in part.

To The Rwhfzeld Recorder, -~ W .D. GILLIS,
August 18, 1930. . N ‘ Attorhey General.

° ' PUBLIC ADMINISTRATORS
Duty on Expiration of Term of Public Administrator :

77. QUESTIONS :

1. When an ‘estate is in the course of settlement by a
public administrator at the expiration of his term of office
should he continue to act as such administrator or .do these
duties "devolve on his successor?

2. If ‘the successor in office takes over the dutles of
administrator upon assuming office, what should be done
as the first steps in setthng the estates"

OPINION: o, C

It is my opinion that upon the expiration of the term
of office of a county treasurer who is ex-officio Public Ad-
ministrator, that he should make return of each estate of
- decedents which he is handling, the value of the same, the
~ money which has come into his hands, and what he has

‘done with it, and the aniount of his costs or expenses

incurred, and the balance, if any, remaining-in his hands,
and ‘at the same time, petition the court for a révocation
of his letters of administration and his discharge as such-
administrator, and the exoneration of himself and his sure-
ties on his administrator’s bond or bonds, and also pefition
the court for the issuance of letters of admlnlstratlon to .
his successor in. office. i ]

The other inquiry is likewise covered aboxe in that your
predecessor hamlg petitioned the court for. a revocation
of his letters of administration and the issuance of letters
- of administration to you, you should then proceed to per-
fect your appointment :and continue the admlmstratlon of
the estate.

To Miss Dorothy E. Flee'r ‘ W. D. GILLIS,
May 25, 1929, S Attorney General. .
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PUBLIC UTILITIES

A Power Company May: Not Be Required to Supply
Electric Current To Be Used in Competmon
to. Itself N

78. QUESTION

May a power company be requlred to fulnlsh a_city
or village with electric current which the said c1tv or vil-
lage will use in competition with said power comipany when
the power company is now serving the 1nhab1tantﬁ of said
city 01 village w1th current" -

OPINION r

An examination of this: questlon, together w1th the fol-.
lowing rule referred to, which reads as follows:

“In no case will service be furnished at whole-
sale for resale purposes where the company itseif
furnishes retail service of the same class or classes
in the municipality cor other territory served or
proposed to be served by the apphcant or consumer
of such wholesale gerwice;” :

gives rise to two questions.

First, if the city or village, heremaftel referred to as
the municipality, constructs and operates an electrical dis-
tributing system, is this a' governmental function, or is the
~ municipality acting in a proprietary capacity ? i

The case of Los Angelzs v. Los Angeles Gas & Electric
Corporation, 64 L. Ed. 121, 251 U. S. 32, was an;action in
which the corporation brought suit to declare invalid and-.
restrain ‘the execution of :an ordinance of the Clty of Los
Angeles providing for a municipal electric street. lighting
system and which provided for the removal and relocation
ot poles and other property in the public streets of the city

“when necessary in order that the municipal electric street
lichting system may be constructed, operated and main-
tained.” In determining the question of whether -or not the
city was acting in a governmental or proprietary: capamty
the Supreme Court of the United States said: |

“The court reasoned-and concluded that what the
city did was done not in its governmental capaclty,
—an exertion of the police power,—but in its ‘pro-
prietary or quasi private capacity;’ and that thel'e-
“fore the city was subordinate in Tight to the cor-
poration, the latter :being an earlier and law.ful
occupant of the field. The difference in the capa-
cities is recognized, .and the difference in attend-
ant powers pointed cut, in decisions of this court.”

i
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There is .a long line of authorities -which holds that a
municipality is acting in a proprietary capacity and has
no greater rights than any other company with which it
is competing, unless expressly so given by statute, which
statute, of course, would have to have been enacted prior
to the issuance of the franchise under which the c01p01a- _
tion or public utlhty might be operating.-

The second question for consideration is whether a pub-
lic service corporation, which- is bound to render to the
public certain services, appropriate to its particular fune-
tion, must permit its pr ope1 ty to be subJected to use by a
, 11val corporation.

In this case,the power company is selllng electric cur- -
rent which is an itemy of property and is furnishing the
inhabitants of a certain municipality with' this property -
in accordance with rates and charges approved by your.
commission. If the municipality desires to construct -and
operate its own distributing system in competition with
the power company it does not seem right or just that the
"power company should be forced to furnish current to this
municipality at wholesale for such resale purposes.

.In the case of People v. Public Service Commission; P.
U. R. 1920C, 526, we.find the following quotation from
Elliott on “Railroads,” at page 531, we find the following
language by the Supreme Court of the State of New York:

“So, it is said ‘that, ‘while a public service cor-
poration, like a r‘ulroad company is bound te ren-
der to the public: certain services appropriate to
its particular functions, it is not bound to permit-
its property to be subjected to use by .a rival cor-
poration, unless K by express statutory enactment’
and by due process of law thereunder.””

In the case of Evansville & H. Traction Co. v. Hender-
son Bridge.Co. 134 Fed. 973, at page 978 we -find the fol:
lowing language used by the Federal Court:

“And while fully recognizing the well-known
doctrine that: public service corporations are bound
to render to the public certain services appropriate
to the particular functions of the corporation, that
doctrine has not been supposed to reach far enough
to make the”corporation serve the purposes or be
subjected to the uses of a mere rival in business. -
One water company or one telephone company or
one telegraph company or.one- street railway com-
pany or, one railroad company, while bound appro- :
priately to serve the general public, cannot unless
under express statutory enactment and by due pro-
cess of law thereunder, be compelled to give its
property to the :uses and benefits of a rival except
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|
‘ |

by some form of condemnation. The rival is not, -

?rdmarlly, to be mcluded in the term ‘general pub-

1C .

From an examination of the above authorities, 1t is the

‘opinion: of ithis office that the power contpany cannot be
required to furnish a munieipality with electric current
at wholesale for resale purposes when such municipality
proposes to use this current in competition with such; power
company in supplying inhabitants of the municipality.

To Public Utiltties Commzss"uon FRrED J. BABCOCK,.
August lu, ‘1929 .. . Assistant Attorney Gbneral

| REALTORS =
Term: “Deed of Trust” in- Realtor Act Is Surplusage

79. QUESTION:

. What is the meaning of that portion of Secticn 4 of
Chapter 184 of the Laws of 1921, as amended by Chapter
108, Laws:of 1925, as amernded by Chapter 206, Laws of
1927, which, after enumerating the different persons who
are e\:empt from the provisions of said act, reads as fol-
lows: “Nor to any person selhng under a deed of trust”"

QPINION: [ : : : )

Words \& Phrases, 1st Serles, Vol. 8, page 7125, /defines
a deed of trust as follows: ° ‘
|“A deed of trust is'an assignment or transfer‘;

of pproperty to a trustee for the purposes therein
- declared, usually made by a debtor to secure some:
or lall of his creditors, ‘either equally or preferen-
tially. It is in the nature of a mortgage, and both;
areJ equally within the. prov151ons of the registry;
laws of North Carolina, and in many respects are
governed by the same brmmples of law. Means v.
\Iomtgomery (U. S) 23 Fed. 421, 424; In re Ander-_

son (U. S.) 23 Fed. 482, 491.” !

All deeds of trust contam in substance a prov1510n about
as follows!| to-wit:
“‘If default shall be made on the payment of.
any of said sums of principal or interest when due:
m rthe manner stipulated in said promissory note or )
in |the reimbursements of any amounts herein pro- *
\1ded te be paid, then the said party of the second
part (trustee) his sucéessors or assigns on appli-
cation of the party of the third part (mortgagee)
or| his assigns shall sell the above granted prem-
iseis or so much thereof as in his discretion he shal}
find it necessary to sell in order to accomplish the :
obI]ect of these trusts.”
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These deeds. of trust then provide that the trustee may
advertise the property for sale and proceed with the sale
of the same without any court action, the trustee being
empowered to advertise and sell the prope1 ty- and execute
a deed to the purchaser.

It, therefore, follows that the words you refer to spe-
ciflcally refer to the trustee under a deed of trust, and
that such phrase intends to exempt such trustee from the
provisions of the Real Estate Brokers Law. .

Our law provides that there can be but one action for
the recovery of any debt or the enforcement of any right
secured by mortgage upon real estate or personal property,
and specifically provides the procedure therefor.

The Supreme Court of the State of Idaho in the case
of Brown vs. Bryan, et al. (Idaho) 51 Pac. 995, had under
discussion the procedure for the enforcement.of a lien under
a deed of.trust within:this state, and after 1efer1ing to
the statutes of the State of Idaho, the court 'stated in part
as follows:

“We feel compelled to hold that the instrument
in question must be treated and regarded as a inort-
gage. * * * Under the statutes cited supra; no con- -
tract creating a lien upon specific property for :
the payment of a debt can convey the legal title.
A mortgage, or any contract in the nature:of a

" mortgage merely creates a lien, and leaves the legal
title in the mortgagor or grantor, which can only |
be passed cut of him by judicial sale, in a proper
action under the statute, after which such grantor
or debtor may redeem within the time provided by
law for redemption of property from executlon E
sale.”

From the foregoing, it is my opinion that a sale eaﬁllot

be made by the trustee under a deed of trust in the State
of Idaho without ]ud1c1al process.

It is then my opinion that the phrase ‘nor to any per-
son selling under a deed of trust” refers to a trustee sell-.
ing property under strict foreclosure enforcement of a
mortgage lien, and that such sale is prohlblted by the laws
of the State of Idaho. Therefore, the phrase ‘is merely sur-
plusage in said Real Estate Brokers Act and has no real
purpose therein.

To Mr. Chas. Laurenson, Director, W.D. GI‘LLIS; -
Bureau of License, . Attorney General,
Department of Law Enfmcement o

May 14, 1930. s

i
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. ' Residents of Foreign Stia‘tg

80. QUESTION: _ : i
May a realior resident in‘another state deal in Tdaho

real estate without securing a hcense" - |

OPINION :
Section 5 of Chapter 184 of the Laws of 1921 Qf the
State of Idaho provides as follows: j
“It shall be unlawful for any person to engage
in the business or act in the capacity of real estate
broker within thlS state ‘without first obtaining a
> license therefor.”

Palaglaph (e) of Sectlon 9 of the above chapter pro-
vides the niethod for a non-rasident of the state to become
an applicant for a license.

From reading the foregoing provisions, it is my ospmlon
and conclusion that a Washington realtor. deahng in:Idaho
real estate must comply with the provisions of Chapter
. 184 of the;Laws of 1921, and must secure a license before
“dealing in or engaging in the business or acting ‘m the-
capacity of a real estate braker.

To Gridley Investment Company, ~ W.D. GILLIs;Ej
Ine., : B Attorney General.
A zcguat 2,11929.

'RECORDER

(ollectlon of Filing Fees for Deeds, Mortgages, Easements,,“
: + From the Departments of the State ‘

81. QUESTION:

May the Depar tment of the State of Idaho require you
to file and record an easement without the payment of the
1ecotd1ng fee? o ‘

\ (

OPINION

The only exception fo: the fee schedule found in the
statutes of this State or upon which a State Department
might depend reads as follows:

| 3713 “EXCEPTIONS TO FEE SCHEDULE
HABEAS CORPUS: WHERE STATE A PARTY.
}ﬁ\o fee,or compensatiof of any kind must be charged
or received by any officer for duties performed or
services rendered in proceedings in habeas corpus;
nor shall any county efficer charge any fee against,
or réceive any compensation whatever from, the

|
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state for é.ny services rendered in any action or
proceeding in which the State of Idaho, or any state
board, or state officer in his official capacity, . is
a party
It is apparent that the only: Words in this section which
{might be 1mp11ed to warrant the recording of an easement
w1thout requ1r1ng the payment of a fee would be the wor ds
“any * * * proceeding.” '
We find the word “proceedlng defined in Volume 6,
- First Series, of Words and Phrases, page 5632, as follows:
“In its general acceptation, ‘proceeding’ means
the form in which actions are to be brought and
defended, the manner of intervening in. suits, of
conductlng them, the mode of deciding them, of
opposing judgments and of executing. Ordmary
proceedmgs intend the regular and usual mode of
carrying on a suit by due course of common law.”
Erwin v. United States (U. S.) 37 Fed. 470, 488 2
L. R. A. 229.”

Also in Baldwin’s Century Edition of Bouv1e1 S La\\
chtlonary, pag'—‘ 987, we find the followmg definition of
“proceeding”:

* 4In New York the code of practice divides
remedies. into actions and special proceedings. An
action is" an ordinary proceeding in a court of jus-
tice, by which one party prosecutes another party
for the enforcement or protection of a right, the
redress or prevention of a wrong, or the. punish-
ment of a public offence. Every other remedy is
a special proceeding.”

In the case of Ex parte McGee (Ore.) 54 Pac. 1091, we-
find the following definition of the word ‘“proceeding”

“‘Proceeding’ is defined by Black as follows:

‘In a general sense, the form and manner of con-
ducting judicial business before a court or judicial
officer, regular and orderly progress in form of law;
including all possible 'steps in an action, from its
commencement to the executionn of judgment. In a
more particular sense, any apphcatlon to a court
of ‘justice, however made, for aid in the enforce-
ment of ‘rights, for relief, for redress of mJurles,
for damages or for any remedlal object.)” -

It is, therefore, the opinion of this office that it is
incumbent upon the county recorder to charge and receive
a fee for the recording of easements or other papers ten-
dered by the State departments or State officer in his offi-
cial capacity when such papers do not form a part of any

actlon or.proceeding. -
To Mr. Forrest E. Robb, W. D. GILLIS,

February 27, 1929, : v Attorney General.
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f SCHOOLS
The- Length of the School Day Is Not Fixed by Statute

82. QUESTIO{NS o N
1. Is the length of the school day ifixed by law to be

from9:00 A/M. to4:00 P.M?"

2. May the teacher detain puplls after 4:00 P M. as
punishment [fOI lack of pleparatlon in their a551gnments" :

OPINION ; .
- At the outset it should be said that the hours of a

school day are fixed neither by statutory law in this state

nor by 1egu]at10n of the Department of Education. Custom
appears to have fixed the perlod from 9:00 A. M. to 4:00
P. M. with an hour’s intermission at noon and one fifteen
mmute period in the forenocn and also in the afternoon,
as the period during which instruction shall be given. Hoiw-
ever, those hours appear to have been employed or arrived
at solely from the fact that school systems have determined’

‘that a.certdin amount - of instruction should be given in the

‘s0-called grade system and t}\at the normal pupil may ac-

complish that measured aniount of instruction in nine
months of time of the hours:I have mentioned, but neither
by statute Inor regulation of the department of Education
are the nuinber of hours fixed. Custom, and the reason.I
have abov e’ mentioned, dictates the ones you miention:

For the secondary schools, ‘the’ Department of Educa-
tion has decla1 ed or defined an accredited high school as
one having an academlc year of not less than 36 weeks, but
shall include in the aggregate not less than the equvalent

" of not less than 120, sixty-minute hours of elass room; work.
‘Two hours of manual training or laboratory me ‘being

-equivalent to one hour’s €lass roofn work. But this, it will

‘be noted, is not: confined between any particular hours of

the day. | ;
I thelefme conc]ude, and it is my opinion that ne1the1

- by statuté nor by regulation of our State Department of

Educatlon, is it:required that the school day begin'at 9:00
. M. or end at 4:00 P. M.
Subdivision 2, of Section 46, Chapter 215, of the 1921
Session Laws empowers the Boald of Trustees of all school
districts in the state to: -

“Make by-laws and :rules and regulations for 1ts
government and that of the district not inconsist-

ent with the laws of the State or with the rules and
H i Ty
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regulatlons promulgated by the constituted author-
ities.”

It is, therefore, my conclusion that the district.trustees
might estabhsh the hours between which school shall be
taught within the district.

Section 1044 of the Idaho Complled Statutes provides
that the school month is four weeks of five days.

Recurring now to your second question, as to whether a
teacher may detain a pupil after 4:00 P. M., subdivision 13,
of Section 46, Chapter 215 of the 1921 Sessmn Laws, author-
izes the trustees of sehool districts to determine the disci-
pline for disorderlygand insubordinate pupils.

Section 944 of th€ Idaho Comipiled Statutes, makes it
the duty of every school teacher to: :

“k * * hold pupils to a strict account for dis-
orderly conduct or:improper language in or about "
the building, on the playgrounds, and on the way .
to and from;school; shall keep himself orfherself :
without reproach, and endeavor to impress upon’
the minds of the pupils the principles of truth, jus-' -
tice, morality, patriotism, and refinement, and to::
avoid' idleness, falsehood, profanity, vulgarlty and .
mtemperance xokox» -

24 R. C. L. 644, under section 102, treatlng of detentlon
fter schpol hours says:

“The detention or keeping in of pupils for a
short time after the rest of the class has been ,
dismissed, or the school has' closed, as a penalty,/for :
séme misconduct, shortcoming or mere . omission,
has been wvery generally adopted by the schools, .-
especially those of the lower grade, and it is now
one of the recognized methods of enforcing disci-
pline and promoting the progress of the pupils. How-
ever mistaken a teacher may be as to the justice or
propriety of imposing such a penalty at any par-
ticular time, it has none of the elements of false
imprisonment about it, unless imposed from wanton,
wilful or malicious motives., The recognized doc-~
trine now is that a school officer is not personally
liable for a mere mistake of judgment in the gov- ;
ernment of his school. To make him so liable it -
must be shown that he acted wantonly, wilfully or
maliciously.”

24 R. C. L. 573, under Sectlon 21, says:

“The law commits the government and conduct :
of the schools in :general, to the discretion of the
board of education: of the district, and places it
teyond that of the patrons. Let the results be
good or bad, there is no remedy, so long as the -
board acts w1thm the limits of its legal power and
authorlty FokoxD
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; The 11m1tat10n upon such detention or penalty is that it
must be reasonable : ]

It is, thqrefore my opinion and conclusion that a’ pup11
may be detamed afte1 school hours or after 4:00 P. M., if
that be the [usual hours of dismissal. of school, as a penalty
for lack of prepalatlon in their assignments, providing such -
detention 1s 1easonable under all- cucumstances sulLound-
ing the pupul

To Mr. C. P MeGregor, ‘ W. D. GILLIS, |
-~ October 16, ;1930 i o . Attorney General.

- i

- Employment. of Relative of School Trustee As Teacher

]3. QUES%ION
May th‘e trustees of a common school - district employ
the step—daughtel of a sister of one of the board members"

OPINION : | : ' 1‘
Subdivision 14 of Section 46 Chapter 915 of tha Laws
of 1921, reads as: follows:

‘“No trustee of any ischool district of any kmdt
in the State of Idaho shall vote to elect any rela-’
tne of hisor of his immediate family to the posx-
tion of supermtendent, principal, or teacher of any
school within his district, and in case such rela-!
tne of hisiown or his 1mmedlate famly shall be an’
apnhcant for such posmon in ‘any school within his
district, the question of whether or not such rela-
tive shall be eniployed: shall be determined by the
remaining i members of the Board.”

It Wllt be noted at the.outset that ‘the statute merely
prohibits a: trustee from vcting to elect any relative of his
immediate family. I am assummg that, from your letter,
Weston School district No. 10 is a common school, district,
havi ing three members on: its board. It would, thelefme
1equne 1f one member were disqualified, that both of the
remaining members vote in favor of such. applicant.

We n‘fow turn to the question of the relationship: The
word “relative” is evidently used in a general or broad
sense because there is nothing in the statute to.indicate .
that it is used in a particular or restricted- sénse. No limita-
tion as to 1e1at10nsh1p is prescribed. Apparently the degree
of relationship; is not material. The statute appeals to
embrace any relative. Both near and distant 1elat1ves are
included.

)
1
i B : -
i . . i
i : ; [N
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The New Sta’ndard Dictionary defiﬁes “relativve’."' as one -

that is connected by blood or affinity.

JATT 1n1ty is a legal relationship which arises as a result.

of marriage or a state resembling it between each spouse -
and the consanguineal relatives of the other. The term has

been generally defined as the connection existing in conse-

quence of marriage between each of the married persons
and the kindred of the other; the connection formed by mar-

riage which places the husband in the same degree of pro--

pinquity to the relations of the wife as that in which she,

herself, stands -with them, and gives to the wife the same .
reciprocal connection with the relatlons of the husband.

(2 C..J. 377). o
The step-daughter of the member’s sister, is, therefore,

a relative by affinity. It is, therefore, my opinion that the ‘

word “relative’ is used in said statute in a general or broad
sense and includes relationship by affinity as well as con-
sanguinity, and both near and distant reldtionships. -

-~ My conclusion, therefore, is that said school member is
prohibited from voting upon the election of the said step-
daughter to the position of a teacher, and that it would be
necessary for both of the other- members on the school
board to vote in:favor of such electlon to regularlv employ
her.

Without a.legal contract, the teacher, of cour be, could
not draw a salary, and if the board per sisted in issuing the
same, they would be personally liable.

To Miss Cora H. Jensen, " W. D.GILLIs,
June 7, 1929. - - e Attornenyeneral.
4
Trustees May Act Omly in Regular, Spec1al
. or Adjourned Meetmgs

84. QUESTIONS: ,

, 1. Have two trustees the right to hire teachers with-
out a called meeting, or without notifying the chdirman?

2. Wil the contracts of these teachers be valid?

OPINION :

Replying -to your first question, Section 46 of Chap-
ter 215 of the 1921 Session Laws provides, among other
things, that the board of trustees of all school districts shall
have the power to employ certified teachers by written
contract on forms approved by the State Board of ‘Educa-

AV
4
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tion, a copy og whlch contract shall be filed w1th the Count*
Supenntendent : 3

-Section 38 of the above enumerated chapter relatea to
the meetlngs of the -board and provides that a quomm of
thé board of trustees of common and joint common | dis-
tricts shall consist iof two trustees. This section also | [pro-
vides that regular meetings of the board of trustees shall
be held on the last Monday of March, June, September and .
December, and spemal or adjourned meetings of said b|oard
shall be hel flom time to time as the board advises or
" determines. ¢In the case of special meetings, written nbtice

thereof must be ‘given to the members at least tVsenty-
four hours EI‘IOI toi said meeting.

The board can act only as a meeting, either rewular
special or adj journed; and the law clearly contemplate:, that
individuals ,'actmg as school trustees shall perform 'such
duties at a proper ly called meetmg
© It is, therefore,i the opinion of this office that two mem-
bers of a board of trustees, without notifying the third
member, may not contract to hire ‘teachers, where they do
not create such contract at a regular, adJOlll ned or special
 meeting ofsuch board, as they would not, in fact, be func-
tioning as tr ustee% and in comphance with the statutes.

Replying to your second inquiry, it is nly opinian that
. the contracts of these teachers would not 'be valid unless
later 1at1f1ed by the board of trustees at a regular, ad-
journed 01] special meeting, after due notice in the zase of
. a special n{leetmg I do not see that the vote of the people
of the district- mientioned.in- your letter would have any .
bearing up|on the le ral aspect of the case. ’

To Mrs. Biﬂtle R‘ Davis, - - W. D. GILLIS

State Swp} nm‘enderu‘ of Pu)lzc Attorney General.
- Instruction, . ‘ o

May 4, 1929

J
Athletlc Teams Md\ Not Be Supported by School \ioneys

85. QUEHTION

When\the mtx?ens of Independent School District No. 4,
vote a apecxal levy to maintain the upkeep of. the Dubois
ngh Schpol Gymnasium and to promote its various activi-
ties, maytj such be legally c‘lone9

It is further btated

{ “In th:; particular i‘locality this is our only vis-

|
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ible means of support and as you know in this_ day
and age, the development of the recreational is con-
ceded to be nearly as important as a proper course ‘
of study.”

OPINION :

The opinion: you refer: to was to this effect that x{here
is no statutory -author ization which would permit & school
board to include the expenses of a high school athletic team
in making tri ips. I concede your statement in regards to
the stress that’is placed these days on the development of ,
the recreational.

I am regretful that in your locahty a levy upon the tax-
payers appears to be ‘“the only visible means of support”
for your athletic teams; However, after a re-examination
of the authorities and the statutes .in connectlon with. this
ploblem this office can only affirth the opinion rendered
“your Mr. Leonardson.

Paragraph 5 of Section 47 of Chapte1 215 of the 1921
Sessmn Laws provides the authority for school districts:

“x xR to levy for the proper maintenance :and

care of the gymnasium and grounds a spec1al tax
which shall not e*cceed one mill on the dollar.”

Clearly that section does not empower your dlstl et to
employ the taxpayers’ money in the transpor tatlcm of ath-
letic teams. If at the special election there was iadded to

‘ the questlon the matter included in your letter which reads:
‘% %k * to promote its various activities.”
such addltlon to the question would merely be smplusage
because it would be beyond the power of your trustees even
by the vote of the qualified electors of, the  district to
authorize the ex:pendltme of money voted in the manner -
you mention.

The right to 'grant power to school distr 1cts tox the sup-

st of ‘athletic teams clearly rests solely with the legisla-

éﬁ%}ut until such a statute is enacted your dlstuct may-
awfully expend its funds for that purpose.

To Mr. Paul Hinchliff, . ' W. D. GiLuis,
May 6, 1929. : Attomey Gene1 al.

Qua]ifiéatiohs of Trustees ‘ \

36. QU ESTION: |

What are the necessary quahflcatlons f01 a person to be
a candidate for the office of trustee in an 1nd pendent
school district?

"
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OPINION: | |

Section 33 of the Chap‘ter ‘215 of the Laws of 1921 pro- ‘
vides as follows: |

“Every school dlstrlcf shall be governed by a
Board of Trustees consisting of three members |
who |at the time of their election and dwring temn- - |
ure of -officel must de qualified voters of the dis- =
. trict; one of ‘whom shall ‘be elected at each regular @
- annual schod! election. ¥ * * Provided, however, °
That in rural high, joint rural:high, mdependent, ol
mdependent Class A, joint independent Class A, and.
joint independent school districts, the Board of |
Trustees shall consist of isix members, two of whom !
shall be elected annually.” |

All tr uetees inlall districts, it i is my opinion, mmt have
the same quahflcatlons
It is my opinion that 1o leglslatlve change has been
made as to the qualifications for voters at school ekectlons
except in [school bond elections.
Paragraph 2 O[f Section 7 of Chapter 62 of the Laws of
1929 reads: |
;“ﬁxt such meeting :md election no person shall
be; allowed ito vote whd is not a qualified elector
of such school distric, ‘having the quahflcatlons

prescrlbed in Section 19 of Chapter 215 of the 1921 :
Session Laws of Idahc P

Section 19 above referred to provides that iniall elec-
tions in all schooﬂ dlstrlcts voters must have the followmg
: quahflcatlons '

I}
R B Electors w 1th1n the meaning of Article VI,
Section 2 ﬂf the Constitution of the State of Idaho

“2. Residents of ‘the -district at the time” of;
election. :

and in addition Jo the abozve, must be:

a. ‘““Parents.or guardians of a child or chil-.
dren when| such child jor children are under twenty-
one years ;of age, and. when such child or children
dnd the’ parents or guardians thereof are resldents
mf the district at the time of the election; or

b. *“A| person who pays taxes within the dls~
irict, and’ the husband or wife of such ta\pasler,
k H %9

A person who pays pc.ll tax does not thereby ,qL.ahfy

It is, therefore, my oplmon that a person possessmg
the above qualifications is a qualified elector in ithe school
. district, for all felections except bond elections as provided
for in Chapter [198 of the Laws of 1929 which éppeals to
p10\ 1de limited quahflcaulons for voters at such electlons

! f

i
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T
The property qualifications as provided for in the ilast men-
tioned chapter should not be construed as limiting:the eligi-
bility to run for school trustees to taxpayers only:.
In conclusion, we may sum up that the qualifications
" necessary for a person to be a candidate for trustee in an
independent schcol ‘district are that he must be an elector
within the meaning of Article VI, Section 2, of ‘the Con-
stitution of Idaho, a resident ofl the district at the time of
election; and, in addition to the above qualifications, must
be the .pare_nt or guardian of a §chi1d or children of school
age when such child or -children and the parents: or guar-

dians are residents of the district at the timie of the elec- - .

tion, or be taxpajirers in the district or the hubsan\d or w1fe
of a taxpayer. -

To Mrs. Myrtle R. Davis, | W. D. GILL;IS,
State Supt. of Pub. I- nsm uction, Attorney General.
May 23, 1929. Co

Contracts of Employments for Longer Period "ffhan One
Year Permitted Only to Certain Districts

87. QUESTION:

May an independent school district, not a Class A dis-
trict, make a contract for the employment of a supeun—
tendent for a term of more than one year?

&

OPINION :

Section 46 of Chapter 215 ‘Laws of 1921 enumier ates the
powers of the board of trustees of each school. district and
among other things provides that they shall have the power
to employ teachers. Section 47 of the same:act provides
for additional powers to be vested in trustees of independ-
ent and joint indzpendent districts. Section 47-A provides
further additional powers for trustees ih independent Class
A and joint independent Class A districts. Among these
additional powers provided for these two classes of dis-
tricts is the one tc hire a school superintendent for a period
of not to exceed three years. :

If the right-to employ a superintendent for three years
is granted t6 independent Class A and joint independent
class ‘A districts, then it is my opinion that such.power is
denied to districts of a lesser rank.

It is, therefore, nfy opinion that a school district in this
state not ranking as an independent Class A and joint in-
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dependent Class-A district may not enter into a contract
i with a superlnten dent for s longer period than one; yea1

To Mrs. Ross Hacﬁdock, ; W-. D.. GILLIS
February 27, 1930. . ; ~ Attorney! General.

‘ P‘rt“)s'ecutmgf Attorney Not Réqulred As Part df
His Dutles to Adv1se School Districts ™ {'

\
88. QUESTION
May ja school; dlstrlct call upon the prosecutmg attorney
of that county for legal services to be rendered as, one of
his offmlal duties?

OPINION: i ' g

Section 3655 'of the Complled Statutes provides the gen-
eral duties of the prosecuting attorney. Subdivisions one
- and two provide that he shall prosecute and defend allac-
* tions," both civil and criminal, in the district court of hls
county in whicli the people or the state or the county are
interested or are a party.

Subdivision three p1ov1des that he shall give advice
to the county commissioners and other public officers of
his county, when requested, in all public matters in which-
the people or the state or the county are 1nterested or a

party.

Subdivision ! four prov1des that he shall apnear before
any grand jury: for the purpose of examining witnesses, to
dla\\ mdlctments, ete.

Subdivision five provides for a settlement on the first
Monday of each month mth the auditor for any moneys re- -
ceived by him.:

A school district is defined" by Section 3 of Chapte1
215, of the 1921 Session Laws, as a “body corporate,” which
1s Orgamzed by those mhaintaining the schools, Subdivision

, of Section 46 of said Chapter 2115, Laws of 1921, gives
the trustees of school. dlstncts authouty to employ legal
C(,Lunsel ;

L It is, therefore, my op1n10n that the pr osebutlng attor-
ney may ploperly collect- a fee’ from your distriet for legal
services 1ende1ed : :

To Mr. Chas. Gaskill, - : 'W. D. GILLIS,
February 28, 1930. _ - Attorney General.
Y o ;

)
|
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Contracts in Exl»ess of $500 Must Be Let Only After Bids

29. QUESTION:
If a school district desires to repair a school building
and the estimated cost will be about $500.00, must the

Board call for kids or niay it employ a person to do the
same without first adveltlsmg f01 bids ?

OPINION:

If the work calls for an e\pendltme of $500 00 or more,
the contract cannot be let without first advertising f01
bids. This is required under Section 48 of Chapter 215 of the
Laws of 1921. That section requires that the contract be
let to the lowest responsible bidder, provided, however, if;
after advertising three times as p10v1ded in said sectlon
no satisfactory. blds are: received the Board may ploceed
under its own direction, subject, However, to the approval
of the State Board of Education. ’

To State Supt. of Pub. Inst _ W. D. GILLIS, _
May 20, 1929 Attorney General. -

’Activity’ Fund Fee May Not Be Required

90. QUESTION:

‘May a school board require students 1eglste1 ing to pay
an activity fund fee or an athletic fund fee as a prerequi-
site to their being -admltted to high school?

OPINION : : K

It is my opinion that there is no way by which the par-

“ents may legally be compelled to pay the student body

activity fee. Only such fees may be charged as are author-

ized by statute, and the fee in question is not authorized

"by statute. The student activity fee'is not a -tuition fee.

It appears to be a charge or fee for participation in an .
activity outside of the regular course of school work and
neither the directors of the district nor the superintendent
have the expressed or implied authority to compel payment

of such a charge. Thé authorities cannot exclude the chil-
~drén of such parents from school for refusal to pay such

a fee.

To M. D. T. Williams, - W.D. GILLIS ,
September 17, 1929, ; Att01 ney General.
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A Dlstrlct May Nof Erect a School Building
Jointly With Another Association -

91. QUESTION

School District No. 12 at Thornton, Idaho, is const1 uct-
ing a recreation hall and gymmnasium as part of their high
school. T&le building is not completed. The District is bonded
to the limit. They ‘are, therefare, unable to finish the build-
ing and make it available for use. A request has been made
to Heber J. Grant, President of the Church. of Jesus Christ
of Latter Day Saints, for  a contribition sufficient to
finish the building. The ‘district is willing to enter into a
contract; with the ward erganization for the use of. such
building/by such organization if funds are provided by said
church for the completion of the building. You request an
opinion 'as to whether or not said school dlstrlct hc.,S author-»
ity to ente1 into such an a.greement ‘ :

()PIMON

At the outset it must first be noted that the ploblem‘
submitted involves a quéstion of joint - ownershlp :and con-
trol of the building menticned. It is my opinion that a school
district in this state has neither express nor implieid author-
ity to enter into an ag‘reement of this character. . . ,

Our. Supreme: Court in the case of Olmstead vs. Carter,
34 Ida, 276, 200 Pac. 134, had before it the question of .
whether or not a rural high school had the, .Jpower-to expend
its funds in the completion of a school buﬁdmg upon the
property of and belonging to a common school district
under an arrangement whereby the two, ~districts should
enjoy the building when completed. Thé: court /held that
under ithe statutes of this state there was nelther express
nor implied power in a school district to expend'its funds
for such a purpose. While the facts involved. were dif-
ferent, it is my opinion that the principle involved is the
same as the one which would :be included in the proposed
agr eement suggested for the instant situation. The court
in the icase above cited relies upon the case of Stewart vs.
Gish (Kan.) 198 Pac. 259; and quoted with approval the
followi mg language from the last mentioned case:

| “Inasmuch as the rural hlgh schoal dlstrlct*and
| the ordinary school district are separate organlza-
| tions we think that iwithout express legislative auth-
' ity. they have no pewer to join in the erection ‘of a
. school .house for their common benefit. The situa-
tion that would be:so created, involving a divided

control, no- provision being made for determining
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what course should be pursued if a ‘difference of

opinion should arise in some matter of policy re-
lating to the use or the. care, preservation, or im-
provement of the building, is so anomalous that
we cannot regard the authority to enter into such

-an arrangement as fairly inferable from that

granted to each to erect.a schoolhouse for its own
use. It is.true that in a particular case no diffi-
culty in administration might ever in-fact arise.
But the pessibility of such an occurrence is so obvi-
ous, and the advisability of the plan here sought to
be followed out is so open to debate, that we feel
constrained to hold.that until further legislation on

the subject a single building may not be erected by -

the two districts for their common use.”

As further authority for the court’s conclusion, it held
that the following subdivisions of Section 46, Chapter 215
of the Laws of 1921, are inconsistent with the idea of joint
control of schoo: property by separate districts:

“‘8. To have charge of all school property in
their -district and to receive and hold in trust ‘all
real estate or other property conveyed to said dis-
trict.

49, To convey by deed duly executed and de-
livered all' the estate or interest of their district in
any schoolhouse, school property or school site when
directed tc do so by:a majority vote of the qualified
electors of said district. * * * 7

The court further said that the case appears to be one
from which hardshlp may result, and as to this the court

sald

“But it seems that the hardship grov.s out of
the failure of the trustees of the common school
district to’ observe the law. They have commenced
the construction of a building which they do not have

. funds to complete. Under the law they are required.
to let contracts for the construction of buildings’
upon competitive -Lbids, and it is difficult to' under-.

stand How this situation arose. The court can do

nothing but interpret and construe the laws as they'

are ‘and 1511 powerless to afford relief when to do

‘' so 1nvolve° a, v1olat10n of law.”

I must, theréfore reluctantly conclude that. an agree- -
ment such as me{ntloned may not be entered into under our
statutes.

To Bagley, Judd & _Ray, ' W.D. GILLIS,
September 24, 1929,
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Rural High School Districts Have No Powé_r
' to Levy fo;r.Transportation : .

92. QUESTION: .

What is the maximum amount which a Rura] ngh
School DlStrlct may levy for the purpose of transmortatlon
of puplls within the dlstrlct to and from 1ts hlgh school"

OPINION

In reply to your inquiry, we wish .to call your‘attentlon
“to the provisions of Sectien 52 of Chapter 215, of the 1921
Session Laws] as amended by Chapter 162 of the Laws of
1927, w hlch reads in part as follows:

“The board of trustees of independent, . mde-
pendent Class A, joint independent, and joint in-
dependent Class A districts maintaining rural routes
may levy an additional tax not to exceed four (d4)
mills upon each dollar of assessed valuation of “all
property within the district for the purpose of
imaintaining such rural routes; when such districts,
jor either of them, are united w1th other school dls— A
itricts to form a rural high school district of zny
1elass ‘the tax for any such districts so 1ncluded
m a rural high school district for the support.of
‘iuch rural routes, tozether with the levy, if any for
!maintaining rural routes for the grade schools' of
‘each district, shall not exceed four mills and the
board -of trustees of such district or districts: so
iincluded may determine what portion, if any, of
)’th'e tax so raised shall be used . in maintaining rural
routes to the rural high school and what portion,
~if any, shall be used in maintaining rural routes
to the grade school or schools of the district or
i districts so included and in excess of such amount
‘so raised no sum shall be expended for mamten~
- ance of rural routes by the board of trustees.” -

It is the opinion of this office that Rural High School.’ '
Districts are not delegated the authority to make any tax’
levy nhatever for the.purpose of transportation of its:
pupils. The Boards of Trustees of Independent, Independ-
ent Class A, Joint Independent and Joint Independent Class:
A Districts have the power to make an additional levy not:
to exceed four (4) mills for the transportatio‘n of pupils
\\1th1n their respective districts, and it is entirely within
their discretion what portion of this tax, if any, shall be
used in maintaining a rural route to the Rural High School.
In other words, each district is responsible for the transpor-
tation: of its pupils within its district to the Rural High
School. Such authority, however, does not appear to have
been granted trustees of common and joint common school
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districts. The above Act is limited in lts appllcatlon to the :
districts mentloned therein.

The only provision for the tr anspor tation of puplls w1th~
in common school districts-is found in Section 50 6f Chap-
ter 215 of the 1921 Session Laws, as amended by Chapter
169 of the 1923 Session Laws, which provides as follows:

“Provided, That it shall be lawful for the trus-
tees of a ‘common school district to expend from
the funds.of the district for the transportation of
any child.of children of school age belonging to
the district who reside not .less than one mile from
the school: house a sum or sums not exceeding the
rate of ten dollars per school month for any one
such child.”

The authorlu,y is not given in this sectlon to prorate this
expenditure in providing an additional route to a rural .
high .school, and for that reason, it is our opinion that the
authority is denied to the trustees to do so.

The matter 1s one that could be remedied by legislative
action.

To Mr. Samuel E. Vance, LEON M. FISEK,
January 22, 1929, ’ A_sstv. Attorney General.

Furnishilﬁg" of Transportation Is Discretio~na‘ry

93. QUESTION

Is the furnishing of tlansp01tat10n for school pupils

by the districet a discretionary powe1 ‘of the Board of Trus-
tees? :

OPINION:

Section 52 of Chapter 215 of the Laws of 1921, as
amended by Chapter 62 of the Laws of 1929, provides that
the Board of Trustees of independent dlstncts may levy a
certain additional tax for the purpose of malntammg rural
routes. The section, however, does not require them to do
so. Clearly, it is discretipnary with the board'as to whether
or not it shall provide such service. It would dénly ‘be pos-
sible to require a board:fo maintain a rural route by show-
ing a grave abuse of its discretionary powers in this con-
nection, and such miight be shown only by bunglnrr a civil
action against them.

To Mr. Dan Cross, Ww. D.-GILLIS'?
September 24, 1929. ) . o Attorney Qeneral.
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| ;
App]lcatlon of Law Wihen Children Move From\
~ One DlStI‘lLt to Another

94, QUESTION j

School’ children who have beeh realdents of a school
district for about two weeks and who were. incladed in
the census for 'that district go to another district where
they reside for a period of a year or more. The second dis-
trict bills| the first district for tultlon Is this a proper
charge agamst the first dlstrlct"

OPINION

For the purpose of this opmlon it Wlll be assumed that
both of these districts are common school districts.

The statute makes no provision for the payment of a
claim of this character. '

It would also appear thatt this family is of the transient
type, and 'their actual place of residence would be wherever
they have stopped long encugh to acquire one.

The provisions of Section 828, Compiled Statutes, as
amended | by Chapter 235, Laws of 1929, would-not be -
applicable as it is not a questlon of pupils hvmg in the first
district and obtaining permlsswn from the County Superin-

tendent to attend school in the second district. Neither

would thJe provisions of Section 998, Compiled Statutes,
apply, n01 the provisions of Section 999 Compiled Statutes.

It is, [therefore, my coriclusion that the bill of .the sec-
ond distrfict directed to your district would not be a proper
charge and should not be paid by you. The legislature has
made no provisions for the same and until it does, tuition
payments of this character may not be required. :

To Mr. Charles Lynch, . - W .D. GILLIS,
January!31, 1930. K Attorney General.
( o Transf;er of Pupils
95. QUESTION :
In the event a County Superintendent makes an order
transferring pupils to another district. must such district -
accept the pupils? . , .
OPINION \ ’ :
Chaptel 235 of the Lax»s of 1929 which amended Section’
828 of the Idaho Compiled.Statutes provides that-the Coun-
ty Supeuntendent of Sc‘mols ‘shall conduct a hea ing after”
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the giving of a spec1f1ed notice and quoting from the por-
" tion pertinent to your inquiry,. said chapter p10v1des
“If at such hearing the county superintendent
finds that it is for the best mterest of said pupil to
" attend school in any other district in the county, he
shall make an order to that effect and the county
superintendent of schools is hereby designated as
the sole judge of necessity for making such change.”

From an examination of;the foregoing section, it is
my opinion that: if the County Supenntendent of Schools,
as the sole’ Judge of .necessity, determines that a child
should go to another district, that such othel district must -
receive such puapil.

To Mr. Bash L. Bennett, - : Ww. D.- GILLIS,
September 17, 1929. I ’ Attorney General.

Items Makmg Up Tumon Charge

96. QUESTIONS

In connection with: Chapter 235 of the Laws of 1929,
which amended Section 828 of the Compiled Statutes of
Idaho, which provides that the County Superintendent,
where pupils are transferred from one district to another,
shall certify the per capita cost of education in the district
where the pupil is permitted to attend school,” what items

are used in estimating the cost of education in the dis-
trict?

Would it include any tr ansp01 tation? ‘

Would it include any capital outlay such as playglound
equipment, maps, etc.? :

Should average daily attendance, number emolled or
census lists be used to find the per caplta cogt 2.

OPINION:

~ May I say &t the outset that the opmlon of the former
Attomey General to which you refer is not apphcable That
opinion had to do Wlth a law gleatly dlffenng in telms
from. the present one.

Your inquiry has been given very serious and careful
consideration. It is one of administration rather than legal
interpretation. In considering it, we have gone to a number -
of sources of information out51de of the law books. -

Chapter 235 of the Laws of 1929 1eads in part perti-
nent to this inquiry, as follows: '

“* * * The county superintendent of the coun-
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ty wherem such pupil residés shall certify to the

boarq of trustees of the district wherein the pupil

resides a statement of the per capxta cost of educa-: |
tion m the district where :the pupil is permitted to
attend school. Upon receint of such statement said
board of trustees shall cause an order for a war-
rant|to be drawn on its school funds in an.amount
equal to the cost of education as shown in the coun- -
ty superintendent’s certificate, and the amount of
such|/ warrant shall be credited to the funds of the
distyict in which such pupil attends school.”

The first question, therefore, which presents $tself is
‘that of the?c’ per capita cost of the education of the pupil in
the district to which. he hasbeen transferred. This cost is’
borne by tlne district from which he transfers. In determin-
ing what the per capita cost shall be, we have adopted the
plan accepted by the United ‘States Government in making
" computations of this character, and it is our opinion that
the per capita cost herein mentioned should include all
items of é,xpenses, save those represented by capital out-
‘ldy, and c'qpital outlay we limit and refine as the;money ,
“invested m school bulldmgs through bond issues. It follows,
therefore,|that bond issues, and interest on sinking funds
and IEVIGSI for sinking funds should not be included in the
per caplt'{ cost. The items  which should be included will
be roughly stated as follows: '

1. Total outlay for teachers’ salaries.
2 Cost of textbooks, if furnished free.

By

3. Supplies for instructions.

4. School nurse, music teacher, etec.

5. Pro rata cost administration supermtendent
and Clerk.

6. Cost of heat, ligh‘u, power and water.

7. Cost of janitor service. .

8. Cost of supplies for operation.

9. Cost of warrant mterest

10. Insurance.

11. Cost of repairs.

i2. Cost of trfmsportatlon, if . furnished.

The abO\e items of cost must necessar ily be Lomputed
on an annual basis. The Superintendent having determined
the tota] cost of educatiori in the year; must then compute
it for the individual student. Having determined the total
cost of. ;edmatlon in a given district, in order to ascertain.
the cost per pupil, or the per capita cost, it is necessary to
detelmme the number of pupils educated Section 37 of
Chapter 215 of the Laws of 1921, as amended by Chapter
95 of the Laws of 1927, requires the clerk.of the board
“of tluxtee\ of each dlstl 1ct within fifteen days after the

I .
|
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fourth Tuesday of September in each year to enumerate
all children in his bona fide residence, and ‘report such
enumeration to the County Superintendent. It is our opin-
ion that this census record should be the basis for the
County Superintendent to determine the per capita of the
individual student. Having determined the number of pupils
in a given district, presumably educated therein, this num-
ber may be divided into the total cost of education for a
given year and the result will be the per capita cost of edu-
cation in the district in question.

It is, therefore, my conclusion and opinion that among
the items empioyed in estimtating the cost of a school in
a district, transportation would be included, but that capi'-

tal outlay should not be included. It is my opinion that :

maps and supplies are costs of opelatlon but playglound
equipment ‘woald not be.

To State Supt. of Pub. Ins. W. D. GiLL1s, -
September 10, 1929. v Attorney General.

School Districts May Not Refund Warrar;té

97. QUESTION:

May the warrant indebtedness of a common school dis-
trict when changed to an 1ndependent school district be
refunded ? ' .

. OPINION: .

As appears from the Auditor’s letter; I assume that
Common: School District No. 44 of Valley County was
changed to a school district of higher rank and is now Inde-
pendent School District No. 2 of said county, and that Com-

mon School District No. 44 did not lapse, as indicated in .

. his letter. Therefore, Section 25 of Chapter 215, Laws of
1921, relating ‘to the refunding of warrant indebtedness
by the Board:of County Commissioners does mnot apply.

Section 24 of -Chapter 215, Laws. of 1921, defines a lapsed

. district. This is further borne out by the fact that the

" common school district was raised to a higher rank. There- :

. fore, it could not lapse.
It therefore, follows that the character of ‘the dlstl ict
. has been &.hanged the change having been made. as pro-
“vided by Sections 5 and 6 of Chapter 215, Laws of 1921.
It is my opinion that the liability of the former district
still exists -although the character of the district has been

Digitized from Best Copy Available



f

l .
170 QPINIO‘\IS OF. ATTORNEY GENERAL
,{ : :

changed. I am unable to find any provision of our statutes
giving a school distriet, independent or otherwise, the right
to refund its warrant indebtedness. o
There W/as an emergency :act passed by our leglsxatme

in 1925 known as Chapter 199, Laws of 1925, giving a school
district such right; but such a;ct expired on J anuary 1, 1927,
and no law has been enacted since that time giving a school
district th'q power to refund its warrant indebtedness.

"“To Mr. E. M. Hooze) . W. D. GILLIS,
Commissioher of Publzc I 711‘eotments Attorney General. |
October 29L 1930. : g

) i
98. QUESTION

What 1s the meaning of the word “lapsed” in connectlon :
with the school law 1elat1ng to lapsed districts?

“Lapsed” Dﬂstrict' Defined

OPINION : ‘

Section 24 of Chapte1 215 ‘Laws of 1921, reads.in part
pertinent [to this inquiry as: follo“s L
1“A ‘school shall 1ap<e when for a period of one
(1) school year it fails to maintain school for at
least feur (4) consecutive school months or whet
foi a period of one (1} school year it fails to keeg
up. its organization or officers, or when it has an
average attendance for six (6) consecutwe months

Ofronl} five (5) pupils or less.”

Once a district lapses' it ceases to exist and ‘the terriz
tory mcluded therein is thé same as unorganized territory,
e\cept However, it is properly . assessable to pay off any
unpaid bponded or warrant indebtedness.-

Since| the territory. may be considered as unmgamzed
te111t01)" it could properly:join another distriet. This, how-
-ever, w ould not affect its bonded 1n;z7ré6tedness fixed there-
on prior lthereto. Under Section f Chapter 215, Laws of
1921, the original district’ would be assessed annually for
the unp*ud indebtedness ‘unti! the same was paid. This
would mean of course, that if the territory of such lapsed
district was attached to another, the portion of which had
lapsed would be liable for the amount of the bonded indebt-
edness it had’ (peated while a subsisting distri¢t and ifs
portion |of the current obhgatlons of the dlstuct to which -
1t became attached. - ° ;

, It ls, ther efoze my oplnlon (first), that a lapsed district

/

f
)
|
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may be joined to another district, and (second) that its
original boundaries remain intact for the levying of taxes
to liquidate its obligations. incurred prior to thetime it
lapsed.

To Mr. Harlan' D. H eist, W. D.-GILLIS,
July 2, 1929, Attorney General.

Tax Am:lclpatlon Notes of a School Dlstrlct
May Not Be Refunded i

99, QUESTION: ,
May tax anticipation notes of school dlstncts be re-
funded? _ . _ ; ‘

!.

OPINION

Section 1 of Chapter 187 of the Laws of. 192a prov1des,

in pertinent pait, as follows:. ’ |

“A taxing district, within the -meaning of this
Act, is any * * * mdependent school district, special-
iy chartered school district, now or hereafter or-
ganized.”" 7

The ‘amendment made by the legislature of' 1927 did
not change this materially, so far as the questlon herein is -

affected.
Section 3 of said Chapter 187 provides as, foIIOWS

XN taxing district may borrow money for the
purpose of meeting current expenses, interest and
sinking funds on bonds and for the other law;ful
corporate purposes, not in excess of sixty-five per
cent of the unexpended taxes levied for the current
year, issuing therefor negotiable notes of .such tax-
ing district bearing interest at the lowest rate ob—

|
tamable not’ exceedmg six per centum per annum.’

Sectlon 4 of said Chapter 187 provides as foIlows

".. “In the event that the revenue in any one year is
not sufficient through delinquency in the’ payment
of taxes, or atiy other cause, to pay the debts of any
taxing district mentioned in this;Act, sugh taxing ™ .
district shall, in .addition to other 1ev1es oW pro-
vided by law, levy in the next succeedmg year a
tax sufficient to pay all of such outstanding dehts;
Provided, that such extra tax shall not exceed 5
mills on each dollar of assessed valuation. Such tax-
ing district may'borrow money in anticipation of
the colleetlon of such extra tax to pay ‘such lndebt-
edness.”- \

Section 5 of sald Chapter 187 prov1des as follo“s
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“To provide. for the payment of such notes or -
bonds and interest at maturity, there is hereby .-
created a special fund to be known as the ‘Treas-
ury {Note Redemption Fund’ woE EY

Section 16 of said Chapter: 187 provides as follows:

‘The notes authorized by this Act shall not run
longm than July first of the year following that
in which the levy is made or determined upon.”
Section |61 .of ‘Chapter 215, Laws of 1921, pr0v1des as

follows: |

“The Board of Trustees of any school district
of the State of Idaho may issue negotiable coupon
bonds of said district for the; purpose of paying,
redgemmg, funding, refunding, purchasing and re<.
deeming the outstanding bonded indebtedness ‘of
said district whenever the same can be done to the:!
pront and advantage of the district and without
the| district incurring any additional indebtedness
or 1[1ab111ty No bond, however, shall be sold at less
thap its par value and'the proceeds thereof must
be devoted ‘to the paymant, redemption, or refund-
ing| of the outstanding bonded mdebteiness of the
district.* *.#” :

The language of Section 4 of Chapter 187, Laws of.
1925, is such as to indicate that it was never contemplated
by the legislature in_ providing for-the issuance of negoti-
able notes“ that the same might be refunded. It will be noted
that this section; promdes

“In the event that the revenue in any one year
is |not sufficient through delinquency in the pay-
ment of taxes, or any other cause, to pay ‘the debts:

.of\ any taxing district * * * such taxing districi

slmll, in "ddltlon to orther levies now provided by

wv, levy in the next succeeding year a tax suffi-

£nt to pay all of such outetandmg debts: = * ¥
This mandatmy provision is limited only by the pro-
vision that, the extra tax shall not exceed five milis. ,
Chapter 187 is a special act, and ‘its. evident intentiofi
is that ﬁhe ta\mg districts, including independent school
districts, may have the privilege of putting their districts
on a cash ba51s for the mamtenance and operatlc-n of the

schools. |

CAn mdependent school district - may issue notes not
in excess of sixty-five per cent of the unexpended taxes
levied for.the current year. It, thelefoze, follows that to
allow a |school idistrict to refund notes in the amount of
sixty-five per cent of the unexpended taxes for a period
of twenty years would not put the district on a cash basis.
It 1s,, therefo1e my conclusmn and opinion thart an inde-

!

{
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pendent school -district does not have authority to refund '

its negotiable motes issued in antlclpatlon of the collection
of taxes.

To Comr. of Public I ﬁvestnzvl‘ents, : W. D. GILLIS,
June 26, 1929. ‘ "~ Attorney General.

SCHOOL’ BONDS

Proposed Bond Issues for Erectlon of School Buildings
and a High School Gymnasium Should Be
‘ Submitted Separately

‘ 100. QUESTIO’\I

The Independent School District of Boise City desu'es

. to submit to the quallfled electors of the district the ques-

tion of voting a bond issue in-the amount. of $29§,000.00,

for thé:purpose of “making needed additions to the Roose-

velt, Washington and Whitney grade buildings, and the

erection of a new Whittier grade bulldlng and a150 for the
erection of a high school gymnasium.

May the district submit the above as one proposmon

or should the same be placed before the voters as separate

‘questions ?- '

-OPINION :

Section 14 of Chapter 38, Laws of 1929, prov1des in
part pertinent to this inquiry as follows:

“The laws of the State of Idaho now appllcable
‘to school districts of the class.to, which :the Inde-
pendent -School District of Boise City would belong, °
" if organized under the general laws or as the same
may- be .hereafter amended'or enacted, in relation
to:

RS .

“(b) The issuance and refunding of bonds by
such districts, the form and plan of the bonds to
be issued, the registration and sale thereof; ‘the
redemptlon of bonds and the calllng of bonds for
payment,

L T . .

“(d) ~ The public depository law and other laws
relative to the safe-keeping and protection of the
funds of the.District, insofar as the same may not
be inconsistent with the provisions of this Chapter,
shall gpply to and govern said Independent School
District of Boise City.”

The above mentioned Chapter. 38 amends the' charter of
Independent School District of Boise City, orlgma_lly grant-
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:*

ed by the IJeglslature assembly of the Terrltory of Idaho.
In my opinion the foregoing quoted reference ‘would be
construed by the courts to mean that the general school
laws are apphcable in reference to the Independent School
District of [Boise City in connection with the issuance and
refunding bf boiids; in other words, that those powers
‘granted’ by; Sections 46 47 and 47-A of Chapter 215, Laws
of 1921, may be exerc1sed by the Independent Schopl Dis-
trict of Boise Clty

While there is nothing before me in reference to the
class of your schpol district, I think we can propelly as-
-sume that- it is of the sameiclass as an independent Class
A district.; -Such ! :a district must employ at least twenty
teachers amd contam within its limits at least $2,500,000
of current’ assessed valuation of property. It is common
knowledgef that your schoo& district would quahf) as to
" those requ1rements

We now turn jto an examination: of the statutes apphc-
able to an independent class A district, which grant the
power to assue bonds' to acquire or purchase school sites,
and to bulld or prov1de one.or more-schoolhouses.

Sectlon 57 of IChapter 215, laws-of 1921, as amended by
Section 1,] Chapter 121, Laws ‘of 1927, prov1des in pertinent
part as follows: .

! “The purpose for which bonds may be issued is'
tofacquire jor purchase school site or sites, to build
or; provide one or moreschoolhouses or other needed;
bulldmgs in ‘said district, or to add to or repair:
safid building or bu1ldmgs or to provide or furnish
th)e same with all furniture, apparatus, or equip~
ment including lighting and heating, necessary to
maintain and operate the school or schools, or any
amd all of said purposes. * * *”

Sectxon 14 of Chapter 215, Laws of 1921, as arnﬁnded by
Section 1 of Chapter 100,. Laws of 1925, and as amended
by Section 1, Chapter 259 Laws of 1927, prov1ded in part
as folloms ’

Y “Notice of all school elections of whatever na-
ture or for whatever purpose * * * must be given
by postmg notice of said election * * * Said notice
* * * must contain a beief but clear statement of the
purpose of said election, * * *, * * * and in case
f bond electlon, the :amount of the issue, purpase

dnd period of 1ssue, ‘and form and plan thereof
* * ko

Sectron 47 t)f Chapter 215 Laws of 1921 provides in

part as follows :

; ~“In addition to and supplementary of the paw-
! ; H .

Digitized from Best Copy Available



OPINIONS OF ATTORNEY GENERAL 175

?

ers and -duties prescribed in Section 46, the Board
of . Trustees of Independent and joint. mdependent
dlStl‘lCtS shall have the power and it is thelr duty

“(5). To purchase or other\wse acquire grounds
or sites for playgrounds and gymnasiums and build -
and erect gymnasiums in their districts, either:in
connection with school buildings or as separate -
buildings; to equip and maintain all such play-
grounds -and gymnasmms with all necessary appar-
atus and ‘fixtures; to issue and sell bonds in the
manner as .provided by law to raise money for the
purpose of buymg such !grounds, sites and bulldmg
such . gymnasiums and purchasing apparatus and
fixtures therefor; * * *.”

|

The legislature in the year 1923 amended Section 47
of Chapter 215 of the Laws of 1921, which amendment, in-
sofar as the question is at issue herein, made nochange in.
the-law, that is," Subdivision 5, above quoted, -was in no
wise amended, and the law now appears to be thdt an inde-
pendent Class A school district has the power ta purchase
or acquire grounds or sites for gymnasiums, and to issue
and sell bonds therefor.

Insofar as my investigation has gone 1t 1nd1cates that
for the first time ih 1921 school.distriets of the class men-
tioned were empowered to bond for the constructlon of
gymnasiums. I

We now . turn to this pertinent fact—that from the fore-
gomg it will be noted that there are two sets of statutes
in relation to the question at issue herein; onel is to the
effect that the board of trustees of any school district
within the state may: issue bonds—

¢k k4 _to build or provide one or more school—
houses or other needed buildings in said district; or
to add %o or repair said building or bulldmgs,1 or
* to provide or furnish the same with all furniture
apparatus, or equipment, including lighting. and
heating necessary to maintain and operate the school
or schools, or any and all of said purposes. * * *”

The other is that the boards of trustees of mdependent
class A dlStI‘lCtS have the power—
“# # * To purchase or otherwise acquire grounds
or sites for p]aygrounds and gymnasiums and_ build
and erect gymnasiums in'the distriets, either in con-
nection with school buildings or as separate build-

ings; * * * to issue and sell bonds in the manmner -
as provided by law * * *»

The issuanece of bonds for the bulldmg of school houses
and the issuance of bonds for the building of gy:mnasmms
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:

!

belng provﬂded for in separate statutes I am 1nc11ned to the
view that they are separate and mdependent purposes, and
being such‘, may not be Voted upon as one propos1t10n or
question. | ] SN :

Our Supreme Court has ‘not directly passed .upon this
question. Ift did, however, in the case of Ostrander v. Clty
of - Salmon, 20 Ida. 153, employ .language in my oplmon ;
applicable to your inquiry. At page 162 of said case'it is
said:

“No doubt it often occurs that where several
proposed improvements are to be paid for by bond
issue, one or more may be favored by a majority *
of the voters, while others may be strongly opposed, ™
and rather than defeat the proposition favored,
the. voter x!v111 be forced to accept the proposition
which he lionestly opposes, if different and. distinet
purposes could be incorporated in each separate
submission. But where: the subjects are different,

_and have no natural or necessary connection, and
the questions submitted indicate different purposes,:
such’ questions cannot tie submitted as one question,
and this is specially true under the provisions of
the statute which enumerates said purposes_as in-
dependent and separate purposes. There is no pre-
vision in ithe 'statute “which prohibits the submis-
sibn. of a number of. propositions or questions at ome

< time, providing such crdinance specifies each sep-
arate question or proposition as such, and provision
is made by which the voters are given opportunity
to wxote upon each specific proposxtlon or question
independent of the other questions -submitted at
the same] time. This :may be -done upon a single
ballot, but the. ballot: must state each proposutlon
separately, so that the voter may be able to express
his will with reference to each question. * * * The
aeslgnatlon that $30,000 of the proposed bond issuz
would' bel used for the purchase of the water sps-
tem of the Salmon City Water Company, and not
to exceed $15,000 to be used to enlarge and extend -
said s\stem,-states pne general purpose, that. cf
acqulrlng and improving a water system for sald
city, ‘and both relate to the same subject matter, ™
and’ ‘Constitute but-one purpose.as defined by the
Istatute, and might well be submitted as one propo-
isition; but the construction of a municipal build-
‘mg, ]n\.mg no connection whadtever with the *ac-
‘quiring or constructing of a water system, and ‘not
ibeing a! part of the same, should have been sub-

 Imitted as a separate and mdependent proposxt{wn,
PR OE % |

!

I note fronn your statement that one of the purposes of
issuing these bonds is for— ‘ -
“wrow ok making: needed additions to Roosevelt

i ;
| : . ! ¢
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Washington and Whitney grade buildings; and ithe
erection of a new.Whittier grade. building * ‘ *® "

The cases of King:v. Independent School: District No.
37, 46 Ida. 800, and Howard v. Independent. School Dis-
trict, 17 Ida. 537, clearly declare the rule that the inclusion
of the making: of those additions and the erection of this
school building: in one iquestion is authorized, ‘but. it is my
view that the jerection of a gymnasium being authorized
by a separate statute and being a different purpose should
be included in a separate questlon

To: summarize: It is my opinion that the purposes for
which: the bonds.are to be issued by the Independent School
District of Boise City should not be voted upon as one
proposition, but that the same should be submitted to the
%zoltiers in two questlons, the one readlng in substance as

ollows: :

“for the purpose of making needed add)tlons to
. the Roosevelt, Washington and Whitney grade build-
ings, anjy the erection of ‘a new Whittier grade

-+ building,”

and the other:

“for the purpose of erectmg ‘a high schoo’ g'xm-
nasium.’
It is my further opinion that these two questlons mhy
-be submitted at the same time. This may be done upon a
single ballot, but the ballot must state each proposition
separately so fthat the voter may be able to express his
will on each qtiestion separately. : ‘

"To Board of Education, A W. D GILLIS, o
Boise Public Schools, : . Attorney General. : -
May 27, 1930. : : o

SCHOOL BOND ELECTIONS

" When Amount of Bonds Voted Exceed Limit Permitted
- a Lesser Amount May Be Issued

‘101. QUESTIONS

When a school bond electlon authorlzes an issue of
bonds in an amount which when added to the present in-
debtedness of the district, exceeds 6% of the assessed valu-
ation of the district, may the district issue bonds in a
lesser amount which does not bring the total debt past this
limit? ,

i
1
{-
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2. What is meant by warrant 1ndebtedness‘7 "

3. May a bond issue be voted, a portion of ﬁhe pro-
ceeds of which 1is: to be isstted for improvements prov1ded
by statute, and thJe balance: to retire warrant lndebtedness"

"OPINION & . . ‘1

Answermg your first mqulry Section 56 of Chapter
215 of the 1921 Session Laws, as amended by Chapter 185
“of the 1927 Sessmn Laws, gives the board of trustees of a
‘school district power to submit to the qualified voters the -
question as to. whether or not the board shall be empowered
to issue negotiable coupon bonds of the district 'in an
amount and for the period of time to be named in the elec-
tion. The amount-of bonds in common, joint common, inde-
pendent ‘and joint independent school districts shall not
exceed at any time, including outstanding indebtedness in’
the aggregate, 6% of the ‘assessed valuation of the taxable
property of saididistrict.

v In the case .of Shover v. Buford (Colo) 208 : Pac 470,
" having to do with a situation similar to that involved in
the first questlon, the court used the following language:

. “The parties themselves are in accord that “the’

substantial question “involved is whether the vote

of the electors at the called meetmg to instruct the -
ischool board to issuz bonds in the sum of $20,000

ifor building a schoclhouse, which sum is in excess
“of the statutory limit, prevents the board from

issuing bonds for the lesser sum of $14,160, which

is within ithe hmlt"’" * ok %

“In Stockdale v.' School Dlstrlct No. 2 of Way-,
land, 47 Mich. 226; 10 N. W. 349, in an opinion
by-Judge Cooley, it was held that a vote of the

. electors of a school district in favor of the issu-
i ance of bonds beyond the statutory limit neverthe-
i less was:valid to the extent that would have been
admissible had the limited sum been proprosed and
i voted, and cites HcPherson v. Foster Bros, <3
Iowa, 48, 22 Am. Rep. 215. In the Towa case there
is an e‘aborate disciission. by the court of; this
proposition. The court said that, where a gchool
district may become indebted in a certain amount
by bonds, and ftheelectors of the district authorize
a debt in excess of that amount, such authorization
is void only as te the ézccess and valid as to the
sum which it is within the power of the dxstrlct to
issue. That decision seems to us directly in paint
and is ‘authority for the judgment entered below
authorizing an iss_ue only of a lesser amount than
that voted, because it was within the power 'of ithe
district/to vote such lesser sum, and such authority
to 1<sue the lesser is included in the vote ior ‘the
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larger sém, a paft of which is invalid. R
‘ “In Vaughn v. School District No. 31, 27 Or.
57, 39 Pac. 393, the court decided that, where two-
thirds of a proposed expenditure by ‘a school dis-
trict for’ bmldmg a school house is the measure
of the pcwer to issue district bonds, and the school
board, although instructed by the electors’ to issue
such bonds in the sum of $3,000, had no authority to
issue them in behalf of sald dlStl‘lCt in a greater
sum than $2,000, but the vote of the electors was
sufficient authority. for the issuance of bonds to
the extent of the lesser sum, and the .board was-
permitted to issue them in that proportion.”. .

It is apparent from the quotations from the above cases,
that the board would be authorized to issue bonds‘in a
lesser amount than the amount authorized by the election,
provided this lzsser sum when added to the othel indebt-
edness did not bring the aggregate above the’ 6 Yo of the
assessed valuation. ~

Replying to question Number 2, the wauant indehted-
ness of any year would-be the nraximum amount of unpaid
warrants outstanding at any time during that year.

. Replying. to your third inquiry which has to do with |
the question as to whether or not a bond: issue may be
voted, a portion of the proceeds of which is:to, be employed
for improvements provided by statute and.the balance to-
retire warrant indebtedness, Section 57 of Chapter 215 0of
the 1921 Session Laws, as amended by Chapter 121 of the
1927 Session Laws, declales the purpose for which bonds
may be issued but it does not include as a purpose the
retn ing of warrant indebtedness.

From an examination of Mr. Atwood’s lette1 based -on
the assumption gained therefrom, that after May 1st, their
bonded indebtedness would be considerably decreased, it
would seem that it might be advisable for the board of
trustees to catl a new election for the issuance of bonds at
which‘time, having paid off $1,000.00 of their indebtedness
on May 1st, then it might be that their outstandlng indebt-
edness, added to the amount they would need to issue, might
not exceed 6% of the assessed valuation of the taxable
property of said district.

I add this suggestion, that the Twentieth Sessmn of the
Legislature by Chapter:198 of the Session Laws, amending
Section 56 of Chapter 215 of the Session Laws of 1921, as
amended by Section 1 of Chapter 185 of the Session La\xs
of 1927, provided new qualifications, for ‘electors at bond
elections. A voter at such bond election miust be a qualified
elector of the district and a bona fide resident thereof
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for more‘than 30 days prior to the election, and a.'taxpayer
or the w1fe or husband of :a-taxpayer: A taxpayer is defmed
as a person whose name’ appears on the tax rolls; of the
_county and is there assessed with unexempt real or per-
sonal property owned and subject to taxation w1§h1n the
boundaries of the district. It continues the requirements
. that two-thirds of the votes cast at such election must be

in favor of the issuance of the bonds and that the same

‘may be issued at-any time within two years from the date - :

of such election. '
This opinion has been held up to 1nclude the new legls-
lation on the subject. | I

To Honorable 1’V.£ D. Vuzéent, W. D. GILL]iS,
Commissioner of Education, Attorney! General.
April 17, 1929. o ' |

' SCHOOL BUSSES

School Dlstrlcts Operating Busses Need Not fCarrv
Liability Insurance -

102. QUESTION: ' .
Are school districts hable for injuries to passengers or
others mcuned by reason of the operation of school busses
“which are’operated under contracts with the tdistricts by
private concelns" BN

OPINION : ; (

It is the opinion of thls office that the transpmtatlon
of school children to and from school is a governmental .
function for which the school district is not liable. If an
injury results because of the driver’s negllgence’, he is per-
sonally liable.

It is, therefore, my opinion that there is no} reason for
. the dlstnct car1y1ng liability insurance since no liability
can attach to it. |

To Mr. Benj. F. Harrison, : W. D. GILLIS, '
Augnst 14, 1929, , ‘ Attol”r}ey General.
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SCHOOL DISTRICTS

An Independent Sehool District Does Not Automatlcall\
Lapse By Reason of Failure of Some Required
Requisite of Its Organization

103. QUESTIONS ' : - .

A school district met all the quahflcatlons for an inde-
pendent Class A district including the one tthat prescribes
20 teachers as-a requisite, and accordingly was given such
rating and classification. The district now has but 18 teach-
ers.

1. Does the district continue as an 1ndependent Class
A district or (a) automatically lapse to a common district,
or-(b) through some process of law lapse to a comm‘on d1s-
trict?

2. . Has the County Supermtendent any duty in -con-
nection with such a condition? -

OPINION:

Subdivision (d), Section 6, Chapter 215, La“s of 1921,
relates to the procedure to create an independent Class A
school district or a joint independent Class A district.

Section 13 of said chapter provides for the approval or
modification of such petition by a majority of the board of
county commissioners and the subsequent submission of
the question -of organization to the voters of the terrltorx
.affected. .

Section-6A of said chapter relates to independent dis-
tricts being changed to common districts and-provides the
procedure by which electors of the district may reduce an
independent district to a district of a lower classification.

Section 24 ‘of said chapter relates to the lapsing of
school districts.

Subdivision'(d) of Section 6 of said Chapter is the only -
section which relates to independent Class A districts and
as to the requirement .of their having twenty. teachers. It
will be observed that this is merely a requisite showing -
required for the creation of such a ‘district, but it is not
required that an independent Class A district after its or-
ganization must continue to employ at least twenty teachers
as a requisite to its continued existence, nor do I find any
other section of the statute making this requisite a require-
ment for the continued existence of an 1ndependent Class
A distriet. v

It ls, thererore, my conclusion and opinion that even )
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though :an independent Class A school district does not
after its organization corntinue to employ at .least twenty -
teachers; which is necessary for its organization, that such
district’ does not by reason of that fact lapse automatically
into a common  school district, or through process of law
become a district of a lawer classification. To become a
“district of” a lower classification, the procedure: provided
by Section 6A, above referred to, must be complied with,
which requires in short that flfty quahfled electors of the
district petition the, county commissioners for dissolution
of the district and substitution in its place of a .common
gchool district. :

Replying to your secqnd question, it is my oplnlon that
the County qup@nntendent has no duty to perform in con-
nection mth such a condntlon

" To Honorable W. D. Vmcent W. D. GILLIS :
. Commissioner of Education, _ Attomey General.
. Gctober 23, 1930.

5

Districts May Mot Consolidate Which Do :
Not Join Each Other

104. QUESTIO\I ¥ ' "

Would' it be p0551ble for two school dlstllcts’ to consoli-
date it their territory is separated by an ex1stmg district
between the same? '

To perfect the consqlidation in the instant case, it Would
be necessary for the -ione district to transport children
through the existing district, which will-not |consolidate,
in-order that the children may reach the district in which
they will attend school. _ |

OPINION:

Section . 4 of Chapte1 715 Laws of 1921 reads in part
pertinent to this inquiry as follovvs

“New districts' may be created out of unorgan-
ized territory or by consolidating two (2) or more
‘ existing districts; or by annexing to an existing
district or districis units of unorganized areas; or
by annexing to an existing district or districts, part
or parts of any existing district or districts;. or by
anngxing to an existing district or districts, part or
parts of and existing district or districts ang units
of unorganized territory; or by reducing an exist-
ing district to a lower rank than that into which
it was originally organized; or by dividing ar exist-
ing district in two (2) or more parts; but zll pro-
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' ceedmgs for this purpose must .follow the proced-
ure and meet the requirements set forth in this act.”

“Section 5 Qf this chapter gives the power to the Board "
of County Commissioners to affirm or create the district.
There are no i$pedfic limitations as to the boundaries. _
" Referring again to Section 4, and placing’ the usual con—
" struction on the words “consolidating” and “‘annexing,”

find in Words iand Phrases, Vol. 2, 1st series, at page 1451

[
the following definition of the word “consolidate”:
: ‘Tor[consohdate means something more than re-
arrange; or redivide. In a general sense, it' means -to
unite into one mass or body, as to consolldate the

|
forces OTf an army or various funds.”

We find the definition of the word “anné\(mg” ‘in Words :

and Phrases, 7ol. 1, 1st Series, page 399, as follows:
“The word ‘annexed’ has been legally construed
to mean physically joined.” ‘

From these definitions it wouild appea1 that the legis-
lative 1ntent10n was that the districts in order to be united
into one must be adjacent.

It is my ypiew that clearly this was the: 1ntent10n of
the leglslature when it authorized districts to unite. Were
" this not true,'it would be possible to have a district in one
end of the county united with a district on the other side
. of the county,. with a number of districts intervening. Of
course, such an illustration amounts to an absurdity, but
. not impossible if we- held otherwise.

_ My conclusion, therefore, is that the territories must
not be separaFed by that of another district. ’

To Mrs. Myrt tl'e R. Davis, a W. D. GILL’iS,
State Super mtendcnt 0 f Publzc Attorney General.™
- Instruction; . .

July 31, 1930}

May Not . Build Gym-hasium by;a Levyl

1

QUESTIC!N

'\/Iay a Board of Tr ustees of an Independent School Dis-
trict construct a gymnasium from moneys raised by a levy
on the tahable proper ty within the district?

OPINION :

Palagraph 5 of Sectlon 47 of Chapter 215 of the Ses- _
sion Laws of 1921 as ‘amended by Chapter 21 of the Laws
of 1923 provides that Boards of Trustees of Independent -
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and Joint Independent Districts may purchase and acquire
. grounds and sites for such purposes and-erect bulldlngs
thereon,

[Es

* to issue 'md sell bonds in the manner as
p10v1ded by law to raise money for the purposes

of buylng such grounds, sites and building such

gymnasiums and purchasing apparatus, and fi>'~

tures therefor; * * *!

After erection of such: buildings it is plonded that a
. levy may be made on all the taxable property within the
" district 1iot exceeding one mill, to maintain the same. ‘

It is, therefore, my opinion that the trustees do not
have the power to provide and erect the bmldmg from
moneys obtained from a general levy.

Such money, it is intended, should be p10v1ded by a
bond issue which, of course, must be authorized by the
- requisite number of voters-in the district. .

It is, therefore, my opmlon that a school board may
not construct a gymnasizm from moneys raised; by levy
on the taxable property within the district.

Sectlon 50 of Chapter 215 of the Session Laws of 1921
as amended by Chapter 52 of the Laws of 1923 ahd Chap- -
‘ter 169.0f the Laws of 1923 is not applicable to an inde- -
pendent ;school district as:it is confmed to common school
" districts. :

To Mr. Floyd R. Barber, W. D. GILLIS, :
Aprid 25, 1929. o Attorney General. -

SCHOOL. DISTRICT SINKING FUND

An'Independeht School District May Not Invest
' Its Sinking Funds in Its Own Warrants

106. QUESTION

Independent School District No. 19 at Ammon Bonne- |
_ ville County, Idaho, has an overdraft in its general fund
due to delinquent taxes in years past. These warrants are "
being held by Anderson :Brothers’ Bank and the district

- pays seven per cent on them. Each year the district is. -

placing $4000 in the sinking fund for which the bank pays-:
interest at three and one-half per cent. The question arises:.
May the district legally invest its sinking fund in its own -
warrants,;thus saving considerable interest?
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OPINION

.Section 1, Chapter 119, Laws of 1925 as amended by
Chapter 128, Laws of 1929 relates to the investment of
the sinking fund.

‘It will be noted from an examination of this section
that the warrants of ‘the district are not listed among
those securities in which the:sinking fund of the district
may be invested. It provides specifically that you may pur-
chase for your sinking fund, as to your own obligations,
only bonds originally issued or assumed by your-district -
and keep the same alive in the sinking fund. It does not -
authorize an investment in outstanding warrants. :

Statutes of this kind must of necessity be strictly con- .
strued, and it is, therefore, the opinion of this office that
your dlstrlct would not be permitted to invest its sinking
fund in its own warrants.

I quite appreciate the motive that suggested such an
investment and the benefits that your district would de-
. rive, but I must conclude that it is not permitted under the
: present -declarations of the statute.

To My. R. T. Magleby, W. D GILLIS
_December 31, 1529. . Attorney General

| SCHOOL ELECTION .~
Quallflcatlon of Voters at School E]ectlons

107 Facrs:

A person resides w1th1n a school dlstrlct is -a membe1
and shareholder in a corporation operating in said district
and which corporation pays taxes therein. However, neither
- said person nor his wife are taxpayers within said dis-
trict nor are they parents or guardlans of a chlld or chil-
dren within such dlstrlct

QUESTION

Would such person be entitled to vote at a school elec-
tion within such district for the election of its trustees"

OPINION:

Section 19 of Chapter 215 of the 1921 Session Laws of
Idaho prov1des the’ following qualifications for Voters in all
elections in all school districts:

“(1) Electors within the meaning of Araticle
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VI Sectlon 2 of the cnnstltutlon of the State of
Idaho

1“(2) Remdents of the district at time of elec-'
tion. N - . .

. /“That in addition to the foregoing requirements,
sail voters in all instances must possess one. of
the two following qualifications: :

(1) Parents or guardians of a child or chil-
dren when such child or children are under twenty-
oné years of age, and shen such child or children.
and the parents or guardians thereof are residents
oflthe district at the time of the election; or

{4(2) A person who pays taxes w1thm the dis-
trict, and the husband or wife of such taxpayer;
in_icase the taxpayer is married. A payer of poll tax
is !‘not a taxpayer within the meaning of this act.”

It is apparent from a reading of the above section that .

the persdn mentioned does not qualify as required by the

" above sectlon It is, therefore, the opinion of this office

that a pelson owning stock in a corporation which pays -

taxes within such district is not such a taxpayer under
the law ds to qualify him to vote at a school electicn.

To Mnr. d’ A. Doschades S W. D. .GILLES,
Apr zZ 27 1929 . B Attorney General. : .

1 Ties in Qchool Elections

108. QUESTIONS o '- ; :
1 Where a school dlstrlct electlon results in a t1e~
and it lafter appears that cne of ‘the persons votlnnr at such-
election |was not a qualified elector of the dlstrlct may
the election be declared invalid?
2. May the county superintendent require that the two
candldaﬁes draw lots to determine who shall serve?

3. May the trustess call another election?
L :
OPINIOK :

It ig the opinion of thls office that the eleetion may
not be successfully contested on the ground that an lllegal
vote was cast.

In a former opinion of ‘this office in which I concur,
. thls ruling was given:

! «¥ x * that the county supermtendent does "not
ﬂnve the right to go behind the returns. The County
" Superintendent thereifore cannot declare an annual
imeeting void and under no circumstance has she '
jany power to call ianother meeting. She has no

power to do anythmg further than ascertairing
and declarmg the apparent result of the eleczion

|
!
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by adding or compiling the votes cast for each
candidate as shown on the face of the returns, and
filing the same.

* * * the County Supermtendent does not have
the. power to throw out such votes as are alleged

to be illegal.” /

There is no procedure and no prov1510n for the contest-
ing of school elections. (Ashley v. Richard, 832 Idaho 551.)

Replying to your second inquiry: pursuant to opinions
of this office,.in which I concur, it is my opinion that the
county superinterident may not require the respective can-
didates to dra,lots to determine who should serve.

Replying to’ your third inquiry: there is mno authorlty'
for the school trustees to:icall another election. The elec-
tion of trustees:in. common and joint common school dis- -
tricts is one of the matters to be transdacted at the annual
- school meeting “as: provided by Section 42 of Chapter 215
of the Laws of '1921. . :

Section 45 of ‘Chapter 215 of the Laws of 1921 pro- -
vides that all questions properly coming before ‘the annual

meeting shall, unless otherwise specifically provided, be" °

determined by 2 majority vote of the quahfled xoters pres-
ent and voting-thereat.

If, as stated in the inquiry, at the annual school meet-
ing in the above, district a majority of the voters did not
vote for either candldate there was no election.

Section 40 of Chapter 215 of the Laws of 1921, prov1des
that on the failure of a school district to elect a complete
board of trustees at an annual meeting, the county super-
intendent is directed and empowered to complete the board
by appointment, said appomtee to hold office until the next
annual meetlng :

In view of the hold1ng of the Supreme Court that there
is no statutory provision providing for the calling of an-
other school election; and there being no power vested'in
the county supermtendent to reject alleged illegal votes;

“and no maJorlt v having been cast for either of said candl-
dates it is, therefore, the opinion- of this office that no
trustees were elected, and the county superlntendent should,
by appointment,.fill the vacancy, or vacancies, caused by
the failure to elect.

'To State Supt. of Pub. Inst. - W. D. Gmms, ‘
May 20, 1929. ' Attorney General.
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SCHOOL TRUSTEE S

Power to Exclude Chlldqen From School -in Time
of EplFeleS

!
%

109. QUESTION i

May a person .who 1efuses to allow the Health Depart-

mrent of his City to take a culture for Spinal Meningitis
be forbidden the right to attend school untll such culture, '
has been gwen" ;

OPINION: |
Section | 1650, Compiled Statutes, makes the Bo:ud of
County Commissioners a County Board of Health for their :
County, with jurisdiction co-extensive with its boundaries. '
~They are émpowered to make local rules and regulations, '
not inconsistent with law or the regulations of the.Depart- ::
ment of Public Welfare, and to establish’ such rules and.
regulations-as they deem necessary and proper to prevent -
the outbreak and splead of ‘dangerous, contagious and in-':-
fectious diseases. 1
_ Funk & Wagnall’s chtuonaly deflnes CerebradiSpinal !,
Meningitis as “an acute infectious disease.” It should be -

kept in mind at the outset, that the question is not as to . .

. whether the county board of health may compel the taking :
. of a culture, But as to its power to.require, as a prerequisite:
to attendance at puiblic schools within an area under quar-
antine because of an epidemic of this disease, that the:
pupil allow the taking of such culture or a showing made:
satisfdctory to the Board that such taking is unnecessary.:
In the case of Hutchinsf v. School Committee of Town
of Durham, 49 S. E. 46, the Supreme Court of North Caro-:

lina said:
“This is not a quesilon of compulsory vaccina- 1
tion, under the legislative authecrity * * * but sim- r
ply whether, if a child.is not vaccinated, the schoof ;.
board can, as a precautionary measure, exclude ali ?
such from the school, By a resclution, * # *.» - |

This rule laid down in 24 Ruling Case Law, 632, para~
graph 90:

¢ % Fven \\1thout leglslatl\e sanctlon, local
bodies may, during antepldemlc ‘'of smallpox, or an
apprehended outbreak ithereof, refuse admission of
unvaccinated children o 4 the public schools, or may
in their discretion dnect that the schools be ten:- ,
porarily elosqd during such emergency, regardless i
of whether or not the’pupils thereof refused to be :
vaccinated. In the absence of an epidemic, the
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- board has like powers in the case of a child who

" has been exposed to the contagion, and this power:

of exclusion exists even though there be a statute

expressly providing against compulsory vaccma-
txon . o -
There. are many cases upholding the constltutlonahty '
of a statute compelling vaccination as a pr er equls1te for at-

tendance &t public school.

A It is, therefore, my oplnlon that a County Boald of
Health has a.broad and comprehensive grant of ‘power to
do all acts and make all rules and regulations necessary
for the preservation of the public health; and, if from the
facts and exigencies of any paltlculal 51tuat10n w here an
epidemic of cerebro- meningitis is in progress, or where

there is reasonable fear or apprehension of an joutbreak . -

through exposure, the Board of Health may make a rule
prohibiting the attendance at public schools or othel Jpublic
gathering places or‘other gatherings of chlldlen ‘untll cul-
tures have been taken.

It is my further opinjon that the board: does not have
authority to mandatorily’ 1equue all children to submlt to
the taking of such cultures in the absence-of a statute giv-
ing them this authority, but it may 1equ11e their )exclusmn
from school under a situation described in the inquiry.
Auth011ty to exclude children from school after:exposure
is, of course, specifically granted by statute by Sectlon 1666
of the Compiled Statutes.

To Mr. E. L. Shattuck, ., W. D. GiLLs,
February 24, 1930. Attorney General.

. PRISON SENTENCES

Maximum Sentences
110. FACTS: ‘

Robert M. DeLoer was sentenced by the Judge of the~ )

Seventh Judicial District for Washington County: to serve
a term of not less than.one nor more than two years for -
the crime of bringing stolen plopelty mto Washmgton
County. |

QUESTION : ’
Is this alegal sentence?

OPINION:
This conviction was authorized by vntue of the pro- -
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“visions of Sectxon 8439 of the Complled Statutes Whlch
" provides that every person who, in another state or county,
steals the property of another_ or receives such property .
“knowing it to have been stolen, and brings it into this state -~
may be convicted and punished in the same manner as if -
such larceny or receiving of stolen property had been com- :
- mitted in this state. :
. Inve%tlgatlon disclosed that .the property stolen was a
horse. By reason of that fact, the sentence to be gwen is :
that sentence and pumshment prescribed for the crime of -
lalceny, of the:same degree as grand larceny under the’
provisions of Section 8429. The punishment for suck grand .
larceny under the provisions of Section 8431 of the Com-
piled Statutes is a term of imprisonment for not less than
one year nor more than fourteen years. In the instant case, :
the court gave the prisoneri a sentence of from one to two.
years. The one year portion of the sentence is’ proper as
the minimum sentence that could be given for this crime_,
but the maximum sentence attempted to be given by the
court in this instance is‘a nallity. The court would not have
the power or atithority to alter the maximum sentence pre-
scribed by law) under the indeterminate sentence ‘act. He

may increase the minimurn to one-half of the mammum

but be could. not decrease the maximum.

In the case of In Re Erickson, 44 Idaho 713, our Supreme
Court said: - - N
“The offense in the mstant case havmg been .
cemmitted after the enactment of the indetermin-
ate sentznce law, the district court was without
authority to fix a maximum term of imprisonmens,
lotherw1se than according to the statute, and that
portion of the judgment fixing any other or differ-
ent term of 1mprxsonment from that fixed by tke
statute wvas but .mere; surplusage K
It is, therefore my opinion that the prisoner in this
case is confr onted with a aentence of from one to fourteen
years. >At_ :

To Warden of | State Penztmztzau, W. D. GILLIS,
March 25, 1929 C .- Attorney General.

. Power of C(purts‘to ‘Re-sentence

111.. FACTS) T J-

A defendant is charged with the commlssmn of a crime
which under the statutesentounts to a felony,

i
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QUESTIONS :

- 1. May the court unde1 the provisions of Sectlon 9041
of the Compiled Statutes as amended by Chapter.97 of the
1929 Session Laws, having given a sentence to jail, later
withdraw the commuted sentence and commlt the. defend-
‘ant to the State Penitentiary ?

2. As Chapte1 97 above referred- to does no. specify ‘
“the length of time of confinement, in jail, what would be
the limitations on such sentences?

OPINION :

Replying, to. your first inquiry, Section 8079 of the Com-
piled Statutes makes it the duty of the court to pass sen-
tence and determine and prescribe the punishment:

Section 8080 of. the Complled Statutes pr ov1des as fol-
lows:

_“Whenever, in this code, the punishment for a
crime is left undetermined between certain: limits, .
the punishment to be inflicted in a particular case,
“must be determined by the court authorized to pasg
‘sentence . within such limits as may be prescrlbed
:by this code.”

Section’ 8083 of the Complled Statutes d1v1des crimes ”
into “felonies and  misdemeanors.”

~ Section 8084 of the Complled Statutes declares as fol-
lows: .

. “A felony is a crime which is punishable w1th~

death,or by 1mprlsonment in the state prlson Every

_“other crime is a misdemeanor. When a crime pun-

-ishable by imprisonment in the state prison is also

2 pumshanle by fine or imprisonment in a county jaii,

in thé discretion of the court, it shall be deemed a

misdemeandr for all purposes after a Judgment im-

posing a° pumshment other than imprisonment in the
state prison.’

Section 8086 of. the Comppiled Statutes pr ovldes:

“Except in-cases where a different punishment
is prescribed by this code, every offense declared
to be a misdemeanor, is punishable by imprisonment
in a county jail not exceeding six months, or by a
fine not..exceeding $300, or by both.” :

Section 9041 as amended by Chapter 97 of the 1929 Ses-
sion Laws reads:

“Whenever any person shall have been convicted
of any crime against the laws of this state except
tliose of treason or murder, and the defendant has
never before been convicted of a felony, the court
may in its discretion, commute the sentence and con-
fine the defendant in the county jaily or, if the
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j .
defendant 1 of propar age, in the State Industrial
School, suspend the execution of judgment or with-
hold Judgment on such tarms and for such time as"
it may preseribe, and, in either event may put the:
defendant T probation in the charge of one of the .
. probat]on orficers of the:Juvenile court of the coun-
ty in which the court is sitting or other proba-
tion officer| or of any other proper. person selected -
and deslgnpted for that purpose. -

It will be nofed that the above chapter does not con-
tain an emergency clause.and will, therefore, no‘, be in.
. effect until sixty days from: March 7, 1929.

‘ I am, however basing this opinion upon the amended
statute. in-view of the statement of your inquiry.

The word “‘commute” i¢ defined:

“To ex;lchange for pne penalty or punishment
another less severe. The substitution of a Jesser for
a gleater penalty

Words and Phrases, 1344.

We now come to the con51derat10n of the concrefe thlng
involved in your inquiry. The court in its discretion has
commuted a felany sentence into a lesser or a misdemeanor
_sentence and has, we will say, rendered the following sen-
tence, that the| defendant be confined in the county jail
for a period of six months or has given such sentence and -
paroled the deféndant in the care of some person.

“May tlte cdurt later revoke the parole or sentence and
in effect, re-sentence the defendant under the terms of
penalty plowd}jd for the original felony charge?’’ Our Su-
preme Court has passed upon this in the case of In re:
Grove, 43 Ida. T75..In that case the defendantpleaded guil-
ty to the crime of grand larceny on January 30, 1923. The
court ad]udged[ him guilty and withheld the pronouncement
of sentence and released said defendant on his own recog-
nizance oh | Seprtember 17, 1926. Grove having been accused
of the commls,smn of other crimes was sentenced to the
State Penitentiary for.the crime under which he entered a
plea of guilty/in 1923. The Supreme Cotirt declared:

“While the court, on a plea of guilty, may post-
pone the pronouncement of judgment for a reason-
able tm*‘fe for a prop2r purpose, such as to enable it
to examine the facis and circumstances with re-
spect td the commission of the crime; and thereby
determine the proper penalty to be imposed, it can-
not " in efmltely withhold the pronouncement of
Judgment discharge; the defendant, permit him to

< go his lwfxy, and ‘three and one- half years after-
ward hple him into court and enter. such judgment
as might have been-originally pronounced;\”

|
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“From the above authorities it is my opinion that the-
court' having pronounced a lesser sentence might not later -
nullify that sentence and pronounce the sentence prescribed
for the felony offence, :

' Replying to your second inquiry, it is my op1n10n that
Section 9041 as amended-by Chapter 97 of the 1929 Ses-
'sion Laws places no limitation on the length of time of
the jail sentence which the court ‘might pronounce except
*that probably the: period of incarceration might not be
greater than one-half the maximum sentence which might
have been pronounced in felony cases where the indefinite -
sentence acts prevailed. For example, assuming' that the
sentence the court might pronounce.would be the indefinite
sentence of from one to fourteen years in the Penitentiary,
the court might in.imposing sentence make it read: “from
seven to fourteen yéars.” Probably the man might not be
- sentenced to eight years-in a county jail.
I am, just above, assuming a very unusual .and prob-
_ ably a situation in the practical administration ‘of ‘justice
which would not arise. Jail sentences ordinarily are not of -
" long duration, at.least not mmeasured in terms .of years.

To Mr. Cleve Groom, W. D. GILLIS,
May 2,1929. . ; Attorney General.

‘ SMALL CLAIMS COURT
Jurisdiction of Small Claims Court °

QUESTION

Does a justice of the peace in conductlng a Small Claims
. Court have., jurisdiction’ outside of his precinct for the
service of papers?

OPINION:

Section 1 of Chapter 177 of the 1923 Sess1on Laws pro-
vides as follows:

“That in every Justlce s court of this state thele
shall be created and organized by the. justice' of
- the peace thereof a departmient to be known as the
‘Small’ Claims Department of the Justice’s court,’
which jshall have' jurisdiction, but not e;\cluswe in
cases for the recovery of money .only where: the
amount claimed does . not exceed fifty dollars,: anq
where ‘the defendant resides within the precinct of
such ]ustwes court.”

It'is my Oplnlon that the Jurlslhctlon of the Justlce of

Digitized from Best Copy Available



: !
!
194 OPINIOB.\TS OF ATTORNEY :GENERAL

resides. There is provisior. made for any service cutside
of the precinct as fhe defendant must reside within thv pre-
cincet in order that the court have jurisdiction.

To M. S. H. Mccrllou_/h . W. D. GiLL1s,

‘the peace does noviqﬂextend 0ut51de the precinct in Whlhh he

- May 17 1929 Attorney General.

| TAXATION

Status of)Reial Property for Purpose. of Taxatibn
Is of t{he Second Monday of January

113. QUESTION: ,

, During the month of May, a county has a sale of real
property acquir ed through tax deeds and other sources, and -
the question has(arlsen as to who shall pay the taxes for -
1930, and if the purchaset is to pay .the taxes, whether he
shall pay for theifull year, or only the p1 opor tlonate shale -

of the year s ta}.es

QPINION: |

Assuming as a premise that the p10pe1 ty was owned by
the county -on the second ) Monday of January, it is the
opinion of this cffice that that date must be taken as the .
date to determine the taxability of said property. |

Section 0097' C. S. as amended by Section 1, Chapter.
201, Laws of- 19"9 provides that all real and per sonal prop-
erty must be assessed at its full cash value, with reference
to its value at 12 o’clock meridian, on the second Monday
of January in the yvear in which such taxes are levied. ’

Section 0099 C. S. as amended by Section 1, Chapte1
106, Laws of 1921, as amended by Chapter 201, Laws of
1929, exempts from taxation all property belongmg to any
county, ete., w 1th1n the state.

- Section 3134 C. S. as amended by Chapter: 201 Laws of
1()‘7‘) provides that the Assessor must assess all real and
personal propeyty in his county. between the second Mon-
day of January and the Fourth Monday of June' of each
vear. It will be observed that none of the aforesaid pro-
visions expr e%ly provide that-the status of the property on
the second '\onﬁdav of January must be taken as the basis
of the assessment of the property for that year.. However,
this matter has been before the courts for comstruction
and in the case of Clearwater Timber Co. v. Nez Perce
County, 155 Fed, 633, an:Idalio statute very similar to the

I

t
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one above in its prov1510ns, was construed. It 1ead in part
as follows

“«All taxable property shall be assessed in. the
county,’ city or-district, in which it is situated on
the second Monday in January, or if not within the
State on that day, on the day of assessment; the
assessor must between the second Monday in-Janu-
ary and the first day in July in each year, ascer-
tain the names of all taxable inhabitants and all-.

. propefty in Jhis county subject to taxation and must
assess such’ property to the persons by whom it
was 'owned or claimed, or in whose possession or
control it was, at 12 o’clock M. of the second DMon-
day in January next preceding, or on the ‘day of
assessment as aforesaid.’ ” . C :

It will be observed from the language of this statute
that there is a great similarity-between it and the present
law. The court, in the above case, placed a construction on
that statute whlch we believe is apphcable to the statute
now in force, w hen it said:

“It is very clear from this langu'lge that the

. status of property within ‘the State ‘of Idaho, at
12 o’clock mnoon, on the second Monday in Jahu- -
ary, must be tal«en as the basis for the assessment ;
of such property for that ye‘lr“ o )

.%o % Tf this property was exempt from ta\a- .

tlon upon the second Monday of January, 1905, it

was exempt from taxation for 'the year 1905, and

its subsequent transfer could not deprlve it of this

exemptlon

From the above authority, it is the opinion of this offlce

that the status of property on the second Monday of Janu-
ary must be taken as the basis of assessment, and since
the property in question was owned by the county on that
date, it will be exempt from taxation regardless of its
subsequent sale by the county during the year.

To M. Chas. E. Harris, W. D. GILLIS,
July 12, 1930. ) . Attorney General.

Assessment of Non-Operative Property of a Utility

. FActs:

A power company has constructed several residences on
its property where it opei-ates a power plant. These cottages
—are occupied by their employees
‘QUESTION : ; - _ ;

Should said cottages be considered non-operating prop-

i *

Vi

|

i
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erty and asseSaed by the c'ounty assessor under Sectlon
3185 Compiled Statutee" .

_ @PINION: :
Section 3185 of the Complled Statutes reads as follows.

“All pro}perty belonging to any person owning,
operating ou' constructing any railroad, telegraph,
or electric /current transmission lines, wholly or
partly within this state, not included within the
meaning of the term ‘operating property,” as de-
fined in this chapter; namely, property not reason-
ably necessary for the maintenance and successful
operation qf such railroad, telegraph, telephone or
electric curprent transmlssxon line, including vacant
lots and tracts of land, and lots and tracts of land’
with the bmldmgs thereun not used in the operation
of such- railroad, telegraph, telephone or electric '
current transmission line, also tenement and resi-
dent propérty, except section houses, also hotels:
and efttmg heuses, sitnate more than 100 feet from
the main ftrack of any such railroad shall be as-
sessed ‘by | the assessor of the county wherem the
- same is (are) situated.”

It will be noted that the above section provldes that all:/

property belonging to any person owning, operating or con-

structing any ulroad telegraph, telephone or electric cur-
rent transmission line, wholly or partly within zhls state,
not included- within the ‘meaning of the term f‘operating
“proper ty,” shall be assessed by the assessor of- the county
wherein the same is situated. Particular attention is called
te the fact thzut it specifically declares that tenement and
resident propelrty shall be assessed by the assessor of the
“county w hereini the same is situated.

We shall properly at this tinte: examme the statute in
reference to the property defined as “operating property.”
Section 3108 oif the Compiled Statutes defines the same, and
reads as follows: '

“The term operatmg property ‘as used m’ ths
c]npferfshall include all franchises, rights of : ‘way,
-roadbeds, tracks, terminals, rolling stock, “equip-
ment, power station, power sites, lands, reservoirs,
generating plants and substations, all mlmovable or
movable property ;owned, used or occupied by, ‘or
operated in connection \uth any railroad, or; tele-
graph, | telephone or electric current transmzssmn
line, wholly or partly within this state, and all sta-
tion grounds and all super-structures upon the
rights lof way and station grounds, all other im--
movable. or movable property used, operated‘\or- )
occupied byxany person owning, operating or con-

‘structing any lin: or railread or telegraph; tele-
phone or electric Lurrent transniission lines, 'vhnlly

J
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or partly within this state, and reasonably neces-
sary to the-maintenance-and operation of such road
‘or line, or.in conducting its business, and shall in-
clude all title and mterest in: such propetty as_
owner, lessee or otherwise.” =

It will be noted that the use, ope1 ation and occupation -
.of immovable ‘or movable property by any, person .owning
-or operating any railroad or telegraph, telephone or electric
current transmission lines, is'limited to such use, operation
and occupation as is reasonably necessary to the mainten-
ance and operation- of such utilities, or as is reasonably
necessary in econducting their business. Within the language
of this(section, the resident houses in question are clearly
-immovable property used, operated and occupied by the
Company, which. ownis and operates the electric current:
transmission lines involved, but are they reasonably neces-
sary to the maintenance and operation of said lines? -

The Supreme Court of this state in the case of Chicago,
Milwaukee and St. Paul Railway Company vs. Kootenai
County, 33 Ida. 234, quoted with approval from the case
of Minneapolis St. P. & Sault Ste. Marie R. Co. v. Douglas
County et al. (WIS ) 150 N. W. 422, where that court 1n de-
fining the term “property of.the railroad company con-
tained in a statute similar to ours, said:

““The word  “necessary” here does not mean
“inevitable” on the one hand, nor merely “conven-
ient” or “profitable” on the other hand, but a stage
of utility or materiality to the carrier’s business
less than the flrst but greater than the latter of
these e\pressmns )

The resident houses in question are undoubtedly con-
venient for the company in ‘its OWnElShlp and operation
of its electric plant, but in my opinion they must be mora
than convenient. Clearly, such resident houses-are not neces-
sary to the inaintenance and operation of such lines, in
the sense that they are inevitable or indispensable, because, -
the transrmssilon lines of the company could be maintained
and operated without these resident houses for its em-
ployees. In my view the houses in question may not be said
to be used, operated or occupied by the employees of that.
company “in ‘conducting its business’ in the sense contem--
plated by this, statute. It is my conclusion that the language
. contemplates ithe use of such property as office buildings
used by the company in transacting its business affairs
in the maintenance and operation of its electric current
transmission lines, but not this class of buildings. This is’
confirmed by the clear statement of the’statute quoted
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early in this opinion from Section 3185, that “tenement
and resident pr opel ty’” is to be considered as non-operating
proper ty.

1t is, thelefme, my conclusion and op1n10n that the resi-
dences mentioned should be assessed by the county assessor
of the county w herein such property is-located. i

To Wm. H. Har dwick, S ~W. D. GILLIS
August 17, 1929.! | N Attorney General.

Assessment of Franchise of ‘Yater Corporation

© 115, ’QUESTION° ' ‘ Lo I

Is a flanchlce granted to a Watex Corpoxatlon by a
~municipal corpor atlon assessable for taxes f01 general state
. county and munlc1pal pur poses ? ,

_ OPINION: i o

Section 2 of Article XV of the Constitution provides as
. follows: ; ~ o ‘
: “The right to collect rates or compensation for
the use of water, supplied to .any county, city or
-town, or \\ater dJStllCt or the inhabitants thzare-
of, Is « franclmc, and can not be exercised except
by authority of and in the manner prescribed by

, 11

“law.

In the case of Boise Artesian Hot'and Cold Water Com-: 2

pany vs. Boisé City, 57 L. Ed. 1400; 230 U. S. 83; at page ..
1406 of the Law Edition, the Supreme Court said: !
" “The right which is acquired under an ordinance
granting ‘the nght to a water company to lay and
maintain; its pipes in the street is a substantial
property right. It has all of the attributes of prop-
erty. It is ‘assignable and will pass under a mort-
gage sale of the property and franchises of the
= company which owned it.”

Section 5325 of the Idaho Complled Statutes defme»
real property as follows:

“Real property or real estate con51sts of : “
1. Lands, POSSESSOry. rlghts to- land, ditch and
water rights, 'md mining claims, both lode “and
placer. R
2. Tha: which jis affixed to land.
3. That w hich'is appurtenant to land.”

Section 5326 of the Idaho Comrpiled Statutes deflnes.
. personal property as follows:

“Every Lmd of property that is not real is
person'ﬂ” : . !
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A caleful analysis.of our exemptlon statutes shows no
no exemption allowed in respect to the franchise of -a cor-
poration. Our statute specifically provides that: all property
not exempted by statute shall be taxed. - _

. In the case of Spring Valley Water works vs. Schott1e1
62 Cal. 69, reads as follows, quotlng from the syllabus on
page 73: » :

“THere can be no doubt of the power of a state
to tax the franchise at its assessed value. There
may be more difficulty in arriving at its value than
‘that of “a parcel.of land or personal chattels, but
:still its value may _be estimated, and such value may
‘exceed the value of the tangible :property of the
corporation.

“In this state, the Constitution having declared
that franchises are property, and that all ‘property
in the state not exempt from taxation shall be as-
sessed in proportion to its value, to be ascertzined
as provided by law (Cont. Art. XIII, Sec. 1), it
would seem to follow that the tax must be accord-
ing to = valuation made by the officer appointed-
for that: purpose. If the state can impose a tax on
the franchise of a corporatlon in' the nature of an
excise or duty, it-does not exclude the taxatlon by
a valuation made by an assessor.’

‘It will be observed that the Constitution of the State of-
California has declared franchises to be property. The Su-
preme Court cf the United States in construing the pro-
visions of our Constitution has held that a franchise is
property. Our constitutional provisions may not be as plain .
as those of “California, but, in view of the fact that the :
courts have givien our Constitution this interpretation, there
appears to be no question but that a franchise should be
construed as an item of property in the State of Idaho. _

Section 8 of Article VII of the Constltutlon of this state
provides as follows: :

“The power -to tax corporations or corporate_
property, both real and personal, shall never be
‘relinquished or suspended, and all corporations in *
this state or doing business therein, shall be sub-. -

Jject to taxation-for state, county, school_, municipal,
and other purposes, on real and personal property,
owned or used by them, and not by this constitution
exempted from taxation within the territorial limits
xof the authority levying the tax.”
I cail attention to the case of Fond Du Lac Water Com-
. pany vs. City of Fond Du Lac, 52 N. W.: 439, wherein the
Supreme Court .of Wisconsin upheld the taxmg of fran-
chises; also theicase of South Nashville St. Co:; vs.
Morrow, 11 S. W. 348, where a like holding was made.
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It is, thelefore my opinion that the franchise: of th1s
Water C0rp01at10n is assessable for taxes for general state
and mummpal purposes. . . |

To Mr. R. D. Leonndson o W D. GILLIS,
u’ul'y 1,1929.. _ Attorney ‘General »

Funds Held By ‘Guardians. Under World War Veterans o

Act of 1924 Not Taxable

116. QUESTION: {

Are funds: 1ece1ved by..a guardian for the beneflt of
their wards under the provisions of the World War Veter-
ans’ Act of 1924, and invested by such guardien in real
estate, subJect to ta\atlon by the State of Idaho"

(OPINION: » :
Section 22 of the World War Veterans’ Act of June T,
1924, as amended, provides in pertinent part as follows:
“That the compensation, insurance, and main-
tenance and support allowance payable under- Titles
II, III and IV, respectively, shall not be assignable;
shall not ‘be subject to the. claims '_of creditors of
any person to whom an award is made under
Titles II, III, or IV and shall be cxempt f;om all
tavation: * ¥ .

The italics aboxe are mine.

In the ¢ase of U. S. v. Hall, 98 U. S.:345, the Supleme
- Court 0f the United States, in effect, heId that when such
money;is paid to the gualdlan for the “ward, the money
is still ungder the control and the direction of the.govern-
ment and cannot be said to be delivered to the ward until
he actually receives it. _

In the case of Payne v. Jordan (Ga.) 138 S. K. 262, this
question was submitted to the Supreme Court of the State
" of Georgia. The court in-its opinion said:

* “An execution was levied upon certain - prop-
erty of the defendant in fi. fa, who interposed an
affidavit of illegality. The case: as thus made was
submitted te the trial judge, to be determined by
him "without a ]ur\, upon the followmg agreed
facts:

“‘Defendant is the beneficiary under a rolicy
in. accordance with' the provisions of the War Risk
Insurance Act passed by, Congress in the year, 1917
(1914), and as such she receives checks monthly
the ploceeds of which she invested in a house and
lot located in the c1t5 of Rey nolds, in said cqunty,

!'
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the same bemg the property levied upon as above
referred. to. * * We agree that the only issue in
said case is whether or not the property’in ques-
tion being purchased with said funds is subject .to
said execution. )

“Thezourt having rendered judgment sustaining
the affidavit of illegality, and the motion -of the
plaintiff in fi. fa., for a new trial having been over-
ruled, the plamtlff in fi. fa., excepted. Held: Under
the provisions of section 28 of the Act of Congress, -
known as the War Risk Insurance Act, approved '
Sept. 2, 1914, and ‘amended June 25, 1918,. c. 104,
sec. 2, 40 Stat. (U. S. Comp. Stat. 1918, sec.
514'n n n%, p- 1739), as construed by the Supreme -
Court of ithis state in Payne v. Jordan, 152 Ga. 367,
110 S. E. 4, there was no error in the judgment
complained of Compare Ober Co. v. Cochran, 118
Ga. 396, 45 S. E. 382, 98 Am. St. Rep. 118, Luthers-
ville Bankmg Co. v. Hopkins, 12 Ga. App 488, 7T
S. E. 589; 39 Cyc. 528-543; and the state e:\emptlon
laws (Civil Code 1910, Sec 3377, 3425.)”

In the matter of the succession of Geier, (_La‘.),,.,99 So.
26, reference is made to Section 28 of the War Risk In-
surarice Act. In this case the Supreme Court of Loulslana
laid down the following rule:

“The terms of the act are clear and unamblgu-
ous. Summarizing its provisions, there is a positive
prohibition against all taxation-on money paid out
by the federal government under section 28, arts.’2,
3, and 4; and the insurance provision thereof is a
contract between the United States, its -agents,
and the oersons de51gnated in the act as the bene- :
ficiaries: of deceased service men. Itis a bar to all
state legislation which is in conflict with it.”

In the case ‘of Tax Commissionn of Ohio v. Rife, et al,
(Ohio) 162 N. E. 390, the Supreme Court of Ohio used the
following language:

“The administrator becomes a mere trustee or
conduit for the government to make the payments
to the persons entitled to the same under the pro-
visions.iof the federal law. The intestate laws do.
not operate upon the decedent’s property, but are !
referred- to in order to determine who shall take
the proceeds of the insurance. Congress had a right
to adopt the course of descent prevailing in the
state of the residence of the soldier, and the pro-
ceeds of the insurance therefor pass under the
federal act, the intestate laws of Ohio being adopt-
ed as a standard or guide for ascert'aining the next
of kin to whom payment shall be made.”

It is, therefore, my conclusion and gpinion that funds
received by guardians for the benefit of their wards under
the provisions of the World War Veterans’ Act of /1924,
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although 1nvves~tevd by the guardians in real estate, are not
subject to taxation by the State of Idaho so long as said
.real estate or funds remain in the hands of the ,Uualdlan

To M. Ralph R. Breshears, . . W. D. GILLIS,
May 16, 1929. . Attopney General. -
— L -

Redemptlons From County Tax Deed

117. FACTS:

The ploperty wa$ taxed and taxes: have become dehn-
yuent and pursuant to the Statute the County Treasurer has .
noticed ‘and sold, or delivered. Tax Deed to-thg, County.
" Thereafter the property was advertised to'be sold at ‘public -
sale under provisions of Section 3423 as amended by Chap-
ter 180, Idaho Session Laws for 1925, and as_amended by -
Chapter 159, Idaho Session Laws for 1927 and not sold. -
Thereafter, unde1 Chapter 144, 1929 Sessmn Laws, a party
miakes an :offer and asks that'the- land be sold at private
 sale under the last nameed section. During the period of
time that it is being advertised for sale under Chapter 144,
1929 Session Laws, the owner, or prior ownEL, of the
land desires to redeem the same by payment of all taxes,
penaltles and costs. .

QUESTIONS: . g

1. Has he the nght to 1edeem and should the County
Treasurer accept the payment.of taxes, penalties and costs
and restore to him title to his property as the same is pro-
vided for by-the Law prior to the sale at public auctiom? ‘

2. Is the redemptioner entitled to credit for any rent
paid the County during the peucd that the County holﬂs
the tax deed? :

OPINION : .
Replylng to your fnst 1nquny, Chapte1 140, Laws off
1929, definitely declares, and it is our opinion permits, the
redemption of any dellnquency entry mentioned in your
letter up until the time a bid is made therefor at a public
sale of* such property. It is our further opinion that public
sale would include sales under Chapte1 144, Laws of 1929,
as to the application of the right to.redeem. In other words,
_until the property.was absolutely alienated at the private
sale; the proper ty owner would have the 11ght to redeem.
Repl;» ing to your second inquiry, it is my opinion that
the redemptioner, would not be entitled to reczive a credit
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for any rent paid to the county.during the period that the
county holds the tax deed and which money had gone into
the general fund. The collection of rent is an.incident to
the holding of property, and the county might be the bene-
ficiary of such ‘rents during the period that- it holds in

‘effect the title, subject only to the right of 1edempt10n
" mentioned. ,

To Mr. Chas. T. Cotam -~ W. D. GILLS, _
October 17, 192%- ) _ Attorney General. .

County May Not Tax Property Standing in Its Name;
County Officer Should Not Be Purchaser
at Tax Sales

118. QUESTIONS

1. ‘The county having taken a deed to 1eal plOpElty
for taxes, is it legal for it in the followmg year-to again
tax the same. property while it stands in-the name of the
-county and’ them sell it.for the amount of taxes which were
delinquent when the county received the deed and for
the added taxes levied while the county was owner?

2. Is it legal for a county officer to pur chase any
- property from the county which the county receives through
delinquent faxes? .

~ OPINION: _ ;
Replying to your first: inquiry, this office in -an opinion
. rendered Janualy 24, 1928, in which I concur, held that

the assessor is not auth01 1zed to make assessments .on prop-
erty owned by the county.

By virtue of Section 3099 of the Complled Statutes as
amended at various sessions of the Legislature, property
owned by the county is not taxable. However, taxes acéru-
ing for those years following the year upon- Whlch the cer-
tificate was issned upon which the county deed was based
are a lien against the property even after the county ac-
quires its deed and any person wishing to redeem the prop-
erty from the county must comply with Chapter 140 of
the Laws of 1929 and pay the same before the redemption
will be permitted. If the county offers the property for
sale as authorized in Section 3423, as amended by .Chapter

216, Laws of 1929, it must accept any bid for the property -

which covers all taxes lawfully accrued against it. It may,
however, refuse to accept any bid for less than all the taxes
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agaiust the property. If, on t'he: other hand, it does accept
the bid, the title conveyed is free and clear from all taxes

which have become a lien since the date of the tax sale ’

certificate. <

In conclusion, lt may be sald and it is my oplnlon that
once the county acquires title to the property, from that -
~ time until the property is sold by the county it is off the

assessment rolls as taxable property. However, this excep- =
”

tion must be kept in-mind at all times, that a redemptloner .

must pay ‘““all taxes for the years subsequent to the expira-
tion of the time of redemption * * * extended in an amount -
equal to the percentage of state and county taxes for the
~ subsequent "year or years upon which valuation of saidw
real estate would-be-assessed at:the time application is’

made to redeem the same under this ac%, by the county -

assessor upon application of the county tax colleetor as.
provided in Section 1 of Chapter 140 of the Laws of 1929.

Replying to your second inquiry, attention is called to:
Section- 387 of the Complled Statutes whleh reads as fol-:
lows:

“State, county, 'distriet, p1ec1nct and city offl—
cers must not be purchasers at any sale nor ven-
dors at any purchase made by them in thelr offlc:al

) capacity.” .

This. section was apparently adopted fromi the political
Code of California but there appears to have been no spe-
cific cases decided in reference to it in this state. The
sheriff, his deputies, 'and” the county commissioners ‘are
clearly covered by the prohibitions of this act. As to the
other‘coun'ty officers, it cannot be said that the application
is clear. Certainly the least that can be said is that sucli

“a practice would be: contrary to public policy dnd should
be frowned upon.

Jt is my opinion that as to the Off]CElS specially enum-
erated above, such a purchase would be made by them in
violation of the law. The purchase of such property by the
other officers mentioned would be made by them contr ary
to sound public policy.

To Robert E. MeFarland, ‘W. D. GILLIS, :
May 22, 1929. _ - Attorney General.
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Commissioner NMay, on Sales of Property for Delinquent
Taxes, Accept a Lesser Sum From Bidders Than
Total Amoeunt of Taxes Against Property

119. QUESTION:

/

In selling property to which 4 county has 1ece1ved title
by reason of delinquent taxes, must the Board of.County
Commiissioners reject all bids which are-less than the
amount of the prlnClpal accrued interest and penalties of
_ the taxes? ° ,

OPINION :

Chapter ‘516 of the Laws of 1929 defines the manner of
sale of county propezty It provides 1n part peltlnent to
this 1nqulrv as’ follows:

“ & = gich board shall have authorlt\ to reJect
~ any bid which may be made for a less amount than
the total amount of all delinquent taxes, penalties;
and interest which may have accrued against any
- property.so offered for sale, including the amount
“specified in the tax deed fo the county. * * *
It will be noted that the dlscretlonaly form of state--
ment is employed instead of a mandatory one. It is an.
accepted rule of statutory interpretation that when a legis-
lature employs such form it grants to the governmental
agency the right to use its discretion. In other words, the
Board of County Commissionei's ‘may properly, if in its
judgment and- discretiont it is for the best interest of the
county so to do, accept the highest bid made even- though
-it be g lesser antount than the total amount of the taxes
agalnst the ploperty It should be said, however, that the
board is not obligated to accept such bid, but it is in its
discretion and power to do so.

To J.T. Evans, S W. D. GILLIS,
November 27, 1929. , Attorney General.

Telephone Lines Are Real Property For
Purpose of Taxation '

120. QUESTION:

A telephone company of this county is dehnquent in
taxes and is assessed as a public utility. It has no realty
other than- telephone lines which run on the streets and

dlleys of the village and along highways and its easement ..

across private propelty It is the desire of your county to -
collect the taxes in the manneér provided by law. Should

Digitized from Best Copy Available



206 ~ OPINIONS OF ATTORNEY GENERAL

.such prope‘rty be classed as realty or personal property?

"OPINION :

Section 3101, Compiled Statutes, as amended b" Sec-
tion 1, Chapter 74 of the Laws of 1925, defines real prop-
erty. Section 3102 Compiled Statutes defines - personal
property.

In Cooley on Taxation, Sectlon 965, we find the rollo“-
. ing general statement:

“Poles, wires, conduits, etc., are generally tax-
able as real estate, although there is some conflict
in the decisions and it has been held in at least one
state that conduits laid under streets by telegraph .
and telephone compames are not taxable as ‘real

19y

estate. 3

' {In the case of Territory of New \/Iex1co v. United States
Trust Company, 174 U. S. 545, 43 L. Ed. 1079, the Supreme
Ceurt. of the United States, in referring to the taxation
of the right of way granted to a railroad company -for the
construction of a railroad and telegraph line, held that an -
easement of the same should be as of real estate.

_ In the case of Western Union. Telegraph Company v.
State (Tenn.) 40 American Reports 99, the Supreme Court
of Tennessee said:

" “We treat the telegraph line as partaking of °
the nature of realty, in analogy to the now Settlec
doctrine that railroads and rolling ‘stock necessary:
to their use running alone on their tracks are so. ~
treated. We are aware that this is not strictly with-
in the definitions of realty as found in the ancient.

. cammon law, but those definitions were formed in
2. ruder age than this and must be accommodated
to the advance of the age by sound analogies as
demanded by the e‘clgencleq of our diversified de-
velopment; * * *

In Volume 57 A. L R. at page 869, we find the follow-
ing statement:

“Upon the theory that a. personal chattel does
not become a fixture so as to become a part of
the real estate, unless it be so affixed“to the frea-
hold as to be incapable of severance without physi-
‘cal injury to the freehold, it was held in Newport:
Tlluminating Co. v. Tax Assessors (1895) 19 R.'I.
632, 36 L. R. A. 266, 36 Atl. 426, that poles and
wires of a lighting compan‘y were not subject to
taxation as ‘real estate, since it could not be
claimed that any ph\slcal mJury ‘would result to
the freehold in question by their removal.

“Applying the view- that. the intention wnh ’

which the article iF annexed. to the freehold affords
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the cardinal test or criterion by which to determine:
its character as a fixture, and that, under this cri-
terion, structures or improvements, if not perman-
ent, would not be regarded as realty, the court in
Cortland .v. New England Teleph. & Teleg. Co.
(1907) 103 Me. 240, 68 Atl. 1040, held that tele-
phone conduits laid under a revocable license should.
not be regarded and taxed as realty.”

In spite of the fact.that Section 3102, Compiled Statutes,
which I have not set out but which I refer to, might indi-
cate that an easement is to be considered as personal pr op-
erty, our Supleme Court has held that it is-an interest 1n
real estate-and is real property.

In the case of :Beasley v. Engstrom, 31 Idaho 14, our .
Supreme Court in referring to the fact that an easement
for the purpose of drainage across the land of anothe1 may
be acqun ed by -prescription, held: '

“Such an easement is real property, urfder. the
laws of this state, * * *.’

From an examination of. the various authorities and ..

the text writers on this subject, it is ‘apparent that there
is a diversity of opinjon as to whether or not this should
be considered as real or personal property for the purpose
of taxation. The courts are apparently divided on the ques-
tion of whether or not the poles are sufficiently affixed
to the Iand so that their 1emoval Would effect any dam-
age.

- Howeve1 in view of the fact that the ma101 ity of the .
courts seem to have held this to be real property, and .
that our own courts hold an easement to be real property,
and as most telephone rights-of-way are merely easements, .
it is my conclusion and.I 'am of the opinion that the better
rule is to classify such property as real property. I further
suggest that in seizing the same for the purpose of sale
for non-payment of taxes, the Sheriff could include the
personal property in his notice of sale of real property,
while on the other hainid his notice of sale of personal prop- .
-erty under the-statute would not necessarily convey 'title
to the real property.

It is, therefore, my 0p1n10n that the said p1 operty should .
be treated as real’ plopelty ;

To Mr. Chas. T. Cotant, - W. D. GILLIS, .
January 27, 1930. ) Attorney General.
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(Where a Lodge Permits Other Orgahizafions to Use Its
Building Without Profit to Itself it Does not
Lose Its nght to Tax Exemption

QUESTION

: A lodge located in this city owrs a haIl They wish to
" permit its use by the Legion and Grange:- Would the use
" of such organizations, if no rent be charged or lease exe-
cuted, and only the actual costs of lights, water and jani-
tor service be collected from the organizations, render the :
lodge liable to taxes under the provisions of Paragraph 3
of Section 3 of Chapter 201, Laws of 19297

QPINION :

PalagrapH 3 of Sectlon 3 of bhaptel 201 of the Laws

of 1929 reads ;as follows:

“Property belonging to .any fraternal benevo-
lent, oy charitable corporation or society, ’I‘he World
War V}eteran organization buildings and memorials
of this/ state, used exclusively for the purposes for.
which { such corporation or society is organized,
Provided. That if any building or property belong-
ing to any such corporation or society is léased
by such ‘owner or if such corporation or society
uses such property for busiress purposes from
which a revenue is derived then the same shall bz
assessed : and taxed as any otker property, and if
any spch property is leased in part or used inh part
by such corporation or society for commercial pur-
‘poses 'thé assessor shall determine the value of the-
entire building and assess such proportionate part
of such; building including  the value of the real
estate’ as is so leased or used for commercial pur-
poses, and shall assess all merchandise kept for
sale, :and the trade fixtures used in connection with
the sale;of such merchandise.”

It is apparent from an exammatlon of the 1:01eg01n<r
section that if the- ‘building in.question is leased by the
lodge or if it uses the building for business purposes from
which revenue is derived, then the building shall be assessed
and taxed as any other property. Under your statement
of facts, the: organizations mentioned are to receive no
lease, and, dcquire no property interest thereby, and the use
of the hallis ito be only a permissive one revocable at will.

Turning then to the next question of whethsr or not
the payment by the organizations to the lodge of the actual
expenses df their use of the building could be termed as
using such property for business purposes from which: a
revenue is| derived. . :

|
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“Revenue,” as referred to in this sfatute is\ defined
in the case of People vs. New York Cent. R. Co 24 N. Y.
485 as follows: /

‘“ ‘Revenue 1s ‘a return for capltal invested or
izbor bestowed. In a general sense, it is the annual
rents, profits, interests, or issues of any species of
property, real or personal belonging to an indi-
vidual or the.public. * * * The revenue or in-
come of a farm is the sum total which its owner
received from it.”

In the case OT Bates vs. Porter, (Cal) 15 Pac. 732, it
was said:

“‘Revenue’ is defmed by Worcester to mean:
(1) Inconle or annual profit received from lands
‘or other property; and (2) the income of a nation
s-or state derived from the duties, taxes, and other
sources -for ¢he payment of the national expenses.
It is defined by Webster to be: (1) That which re-
iturns or comes back from an investment; the an-
‘nual rents, proflts interest or 1ssue of any species

‘of property, re¢al or personal; * o

It will thus be appalent under the deflmtlon set out
that the actual payment of the costs of using the hall would
not be a revenue. As we have said, a pe1 missive use would
not be a lease.

It, therefore, follows, if the lodge in questlon pelmlts

other organizations the ‘11ght to use its hall, granting no |
lease to them and deriving no profit or revenue from the -

use, that it may permit the use of its buildings in the man-
ner deseribed-in your inquiry without loss of the exemption
granted by- Paraglaph 3 of Section 3 of Chapte1 201 Laws

of 1929. . ~ .

To Mr. C. A. Bottolfsen Ww. D.'~'GILLIS,‘ ‘
November 27, ), 1929. K Attorney ‘General.

TAX DEEDS _
Service of Notice by Registered Mail Is Insufficient
122. QUESTIONS:
In what manner must service be made before a deed for

taxes can be issued to the county? May 1eglste1ed mail
be employed"

OPINION :

. Section 3258, Compiled Statutes, as amended by Chap-
~ter 2382 of the Laws of 1921, and by Chapter 33 of the Laws
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of 1925, with reference to notxce provides in pertment palt
as follo'\\s. i
“The tax collector shall serve or cause to be
served written ‘or printed or partly written or part-
ly prmted notice ‘on the person or persons in gctual
possession : or occupancy of such land or lot and
also the pérsen in whose nams the same stands -
upon tl'g'e records in the recorder’s office, if, upon
diligent; inquiry he can be found in the state, at
least three months and not more than five months
befole ;the explratlon of the time of redemptlon,
If there is no person in the actual possession
or occu}pancy of-such land or lot and if the person
in wh(re name it stands, upon diligent inquiry’
can not be found in the state, then the tax collec-
tor shall post in a  conspicuous. place upon said
and o lotiand in a substanhal manner, a copy of
said notlce not more than five and ngt less than '
three montm before such time of redemption shall
C\pl!‘e,l and' shall publish a notice of all such delin- -,
quency; entries in the official newspaper prmted .
in such county and 'if no newspaper is printed in
the county then in the nearest newspaper that is
published in this state to the said land or lots,
whlchmotlce shall be inserted three times-at inter:
vals .of not less than one week, the first insertion’
not miore ;han five 'months and the ldst insertion
not less than three months before the-time of re-
demption expires, and a copy of such notice shall
within said time, be mailed to the person in whose
name. the said Tand or lot stands on record, at.his
last kno n. place of residence, * * *7 )

Our Supleme Court in the case of Johnson v. Welch,
reported in 48 Ida. at page 284, interpreted such section
as amended by Chapter 232, and held that personal service
of notice of - delinquency must be made on the person 1n
actual possessmn of land.

As Chapter33 Laws of 1925, did not change the lang-
uage of the: statute as 1nterpreted by our court in said
case, the same rule would apply thereto, and it is my opin-
ion that pe ‘sonal service must be made upon the person or’
persons in hctual possessmn or .occupancy of the land, and
also upon the person in whose name the same stands upon
the records in ithe office of the County Recorder, if such
~owner can be found ir the state. ™.

It is also my opinion that service by registered mail is
entirely insufficient.

I am advised that the notice of delinquent taxss on the
treasurer’s*>affidavit is printed by the Statesman, Syms-
York Company, and Strawn & Company of this city. There

i
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’

may be other prlnters in the c1ty who prlnt the forms but
I am not advised as to who they are.

‘It is my oplnlon that.it is the duty of the tax collector
under the provisions of Section 3258 of the Compiled Stat-
utes,; as amended by (Chapter 33, Laws of 1925, to secure
. or -cause to be served the notice described in said' section -
on the person or persons in actual possession or eccupancy
of the land and also the person in -whose name the same
stands upon ithe records in the recorder’s office, if such
record owner can be found within. the state.

If there is no person in the actual possession or occu-
pancy of theland and if the person in whose name it stands
upon diligent inquiry cannot be found in the state then
the tax collector shall post a copy of the notice upon the
land. . | :

Pubhcatlon is necessary only in conJunctlon with post-
ing and is not necessary wbere actual service has been
made upon a: person in possession and ‘the record owner.
Posting andhpubhcatlon are not necessary when there is
no person in’'possession of the land and service has been
made upon the 1e001d owner.

- To Mr. C. W. Baird, W. D. GILLIS,
August 27, 1930. - S -Attorney General.
CountV Coninnissioners Are Empowered to IsSue Tai Deeds

12_3. QUESTIONS BT

Chaptel 161 of the Laws of 1923 having been re-
pealed does a county treasurer-have authority to issue a
tax d%ed upon redemption of property from sale f01 county
taxes
: 2. If not how may the 1edempt10ner secure his. deed"

OPINION

Chapte1 161 of the Laws of 1923, among other thmgs,
‘provided in part pertinent to this inquiry:

“Upon payment of the amount required to :be
paid as herein provided the county treasurer must
issue ‘a tax deed to the redemptioner, and, upon

! the giving of such deed, any tax deed, or tax sale, or

: dehnquency entry to the county shal] become. null

and void and all right, title and interest acquired-by

. the' county under or by virtue of such tax deed,.or

. tax sdle or delmquency éntry, shall cease and
termmate

;Thls was| 1epea1ed by Section 3 (‘haptel 140 of the
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. ] : ! B

Laws of 1929, and it follows that the right of the county
treasurer to issue such deed was thereby taken from him. -

-It is, therefore, apparent that unless some other statute

delegates this authority, the right to issue the dzed is

denied the treasurer. No other statute or authority can be

found aathorizing this. It must next be conceded that it

could not have been: the intention of the leglslature to take

from all agencies of the county the authority to issus this

necessary instrument. : ‘.

The county commissioners have exclusive control over
and the right to dispose of county property. (See Chapter ,
216 of the Laws of 1929.)

It, thelefore, follows and it is my :opinion. that the

county treasurer upon the 1edempt10n of property should °

issue a receipt for the same and give to the redemptioner .
a certificate 'showing such 1edempt10n This might prop-

erly be addressed to the county commissioners. The redemp— -

tioner should then appear before the county commissioners
and they, by proper resolution should authorize the issu-
ance of a deed by them to the redemptioner. It is true that
-the statute does mot in so many words specifically declare -
that they 'may do this. On the other hand, they are given-

* the authonty to| jcarry out the provisions of the law, and. -

the law, it is app;arent contemplates that the redemptloner'
shall be giv en a deed as redemptioner. ’
It is, thelefoge, my conclusion and opinion, in 1ep1y to
vour fir st mquujv that the county treasurer does not have
authority td issue a tax deed upon redemption of propelécy
from sale for codnty taxes. It is my further conclusion t}Qat_
he does ha\}e the nfrht to issue a receipt and a certlflcate
showing that actual 1edempt10n has been made. °
Replwng -to jyour "second 1nqu1ry, it is my concluswn
and opmlon‘ that the county commissioners are empowered
to issue the deed ;

ToE. V. La)sow . W.D. GILLIS, :
Novem bu 22, ]f999 ) Attorney General.

!
| | TAX EXEMPTIONS
j 'fldm\ s Allowance of Mortgave

‘124, QUESTION:

Is a pél qon{ having a farm worth $6 000.00, full: cash

valuation, 1ga1pst which there is a mortgage of '$3,000.00,
entltled to the; $1,000.00 ehemptlon prov1ded for by Sub!

C
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division 4, Sectldn 3099, Compiled Statutes as. amended by -
Section 1, Chdpter 106, Laws of 1921, as further amended
by Section 1, Chapter 145, Laws of 1927, and-as further
amended by,Sectlon 3, Chapter 201, Laws of 19297

OPINION:

The above section, stated brlefly, prowdes that WldO\\S ;
may\be allowed an. exemption not to exceed tlre aniount of -
$1000 of fu],l cash value to any one famlly, p10v1ded the

following conditions exist:

1. Thatlthe total full cash value of property owmned b3
such person Pl family does not exceed the sum of $5000.

2. That said person does not have an-income from

. praperty or. 7assets which property or assets are equal to
the -‘sum-.of $5000 : o

3. That such property owner or owners are citizens
© of this state. ’

4. - That|such exemption is clalmed in the! manner pro-
vided for m|Sect10n 3100, Compiled Statutes.

‘Such $1000 ‘exemption is-subject to the follo“ ing limita-
tions:

(a) The total amount of all exemptions allowed to any
one family, [under subdivisions 4, 6 and 7 of said section,
sh&all not exceed $1000 of full cash value. .

(b) Nojdeductions shall be made in the assessment of

the shares or capital stock of any corporation or associa- ° '

tion for exemptlon claimed under this section. :
We now ‘turn to the consideration of the question of

whether o not the amount of mortgages can be deducted :

from the full cash valuation of a piece of real property. .
It is my opinion that such a deduction may. not be made.

This property is required to be assessed at:'its full cash e

value. That ‘question is not determined by. the amount of .
mortgages against it, but rather by such elements as qual- .
ity, topography of soﬂ state of improvement, fertility, loca- :
tion with respect to marketing points, ete.. The statutes at .
no place make intimation that a mortgage against land

is to be an|e1ement determinative of its value: It would -

require a technlcal and strange construction to so hold.
Cooley on Taxation, Volume 2, Fourth Edition, Section "

672, has this to say in 1egard to. constluctlon of such stat-
utes: ‘

: }“An mtentlon on the‘part of the Iegls]a,ture to

0rant1 an exemption from the taxing power of the

state 'will .never be implied from language which -

will admlt of any other reasonable construection.

Such uan mtentxon must be expressed in clear and
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[

unmists jkable terms, or must- appear by necessary
implication from the language used, for it is®a-
well ‘settled principle that when a spec1al privilege
or_exemption is claimed under a statute, charter
. or act of incorporation, it is to be construed strict-
ly against the property owner and in favor of the
public. ]Thls[prmmple applies with peculiar force ‘to
a claim .of ‘exemptlon from taxation. Exemptions
ale neyer presumed the burden is on a claimant
to establish|clearly his right to exemption, and an
wllege grant of exemption will be strictly con-
strued| and| cannot he made out by inference or.
implication | but must. be beyond reasonable doubt.
In oth r words, sinee taxation is the rule, and éx-
empti m, tl}ie' exception the intention to make an’;
,e\emprtlon ought to be expressed in clear and unam-
biguous terms

Fur thermore, it will be noted that to permit the amount

of mortgages against land to be deducted from the assessed .
value of the'land would result in the land, to the extent of -

such mortgages escaping taxation.

It is, thez efore, my conclusion and opinion that a mort-
gage agalnst fa:m land cannot be deducted from the as-;

sessed full cash value of such land. in determlnlng the cash
value of the same, within®the meaning of Subdivision 4,

Section 3099, Complled Statutes, as amended by Section 1,
Chapter 106, Laws of 1921, as further amended by Sectlon'

1, Chapter 145, Laws .of 192(, and as further amended'
,"bﬁ Section 3, Chapter 201, Laws of 1929 '

To Mr. A. B. BcuclaJ, ' - W.D. GILLIS
July 10, 19‘79 CU ' Attorney Generall;

TAX LIEN

Procedure 1for Foreclosure of Tax Llen

125. QUESTIO%S

1. What is the procedure to be followed in orde1 to )

f01 eclose a tax lien by the county where tax deed has been

ssued by ithe .treasurer to the county, for dehnquent un-
pald taxes? . -

2. Who must be made parties defendant in such ac-
tions ? -

3.. How is service to be. made in such actlons"

4. DMust each tract of land be foreclosed separately ori

may all land acquired by the county by tax deed be Jomed
in one for eclosme actlon
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5. Dee$ 3’che foreclosure of the tax lien by the county
c?ncel?specxalgassessments against the pr operty. belng fore-
-closed ,

,OPINION

Section 3423 of the Idaho Complled Statutes provides
for the sale of property owned by the countles said section
belng as follows

o “To tell at public auction at the courthouse
B door, after 30 days’ previous notice givenr by pub-
‘ llcatlon in a newspaper of the county, or posted
in five public places ofi the county, and convey to
“the hlcrhest bidder, , for cash, any property, real
or personal belongmg to the countv, not. necessary
for its use, paying the proceeds mto the countv
tre'lsury for the use of the county

This sectlon was amended in the 1927 laws by the addi-
“tion thereto:of Sections 3423A, 3423B, and 3423C, said
sections plovlldlng for the foreclosuré of the tax lien after
the land acquired by the county by tax deed has been
offered for sale and not sold for want of bids, sections
3423A and, 3423]3 in particular apply to the questions here-
in submitted;

The foregoing sections of our statutes specifically pro-
vide that the statutes to. be followed in the foreclosure of
a tax lien are the same as in the foreclosure of a mortgage
with the necessary substitutions:to make: the:foreclosure
conform to the facts of the tax lien as distinguished from
the foreclowre of a mortgage lien.

In the foreclosure of a tax lien the only d1ffe1 ences would
be the allegation of the lien acquired by tax deed as dis-
tinguished from a lien of a mortgage as specified by the
notes and mmtgage

It Would} e necessary to make all parties clalm‘ﬁﬂg any
interest in the premises as lien holders or otherwise par-
ties defendant and service would be made in the same man-
ner as service in a mmtgage foreclosure, that is, e1the1
personal service or service by publication. : ,

With reference to the special improvement assessments;
it is apparent that the case of Hunt v. City of St. Maries,
decided by our Supreme Court and 1ep01ted in 44 Idaho,
700, would contwl the quéstion herein submitted.

It is necessary to quote at length from this case in order
to completely cover the question with reference to spemal
1mprovement assessments and the Court in uhlS opmlon
states in palt as follows:

“The Vlt’ll question raised under the pleadmgs
!

i
v
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in the lower court, and now here for determination,
is whether or not the sale of the property for gen-
eral taxes 'shuts off special improvement assess-
ments and frees 'said property from any and all
liability for the payment of the local improvemen:
assessments, due or to become .due® * #

“C. S. Seec. 5385 provides that:

“‘The term- encumb%maes includes taxes, as-
sessments, and all liens upon real property.’

“A  reasonable mtexpr)etatlon of the foregoing -
statutory provisions, upon whichk-the validity and :
effect ‘of the tax. deed executed to appellant must
depend, as well as others to whxch atfention will
be heresnafter directed, would seém to warrant the
conclusxon that by the deed of the county, appellant
received title to the land conveyed free and clear
of the special improvement. assessments levied by,
the City of Sf. Maries and"maturing prior to the

.assessment of the taxes on account of the delin-

quency of which :the property was sold, but that
whatever of such: special improvement assessments
attached to the property as liéns after the assess-~
ment of the taxes on account of the delinquency of
whlch the property was sold (viz., taxes for 1919},
remained liens against the property and were and
now are subject to be paid.”

“Prom .an examination.of the following sec-
tions: -of the Compiled Statutes 1919, it is appar-
ent that the legislature in the enactment of "sec. 3263
and secs.” 3942, 3944, 3999, 4007, 4013, 4014 &Hnd
401r, used the words ‘special assessments,” ‘special
tax,” and ‘taxes,” interchangeably. The above enirnt-

) erated sections, with the exception of sec. 3263, lave

direct reference to taxes, special assessments, specml
taxes and special tax assessments levied by munici-

palities, and must be ‘read and construed in pari
nw.term, and when so construed .in connection with
sec.i3263 we are satisfied that it was not the legis-
lative intent that the language used in:sec. 3263
should be:given literal effect; and we are likewise
convinced that sec. 4007 should not receive a literal
construction, said last section providing that when-
ever any expense or cost of work shall have been
assessed on any land the amount of said expenses

.. shall become a lien upon said lands, which shall take
- precedence of all other liens. If sec. 3263 were liter-

ally ‘construed, any and all special assessments:or
taxes levied by a municipality would be discharged
by ithe sale of the land for nonpayment of general
ta\.es It is clear, from a consideration of the fore-
going sections, that excepted from the effect of a
ta\ deed under the provisions of C. S., sec 3263,
aré liens for local improvement assessments which
ma‘y have attached subsequently to the assessment
for taxes on account of which the property is sold.

\“The question is primarily one‘of statutory, con-
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struction and legislative intention, and, based upon
a reaspnable construction of relevant statutory prov-
isions| it is thought that the expressed will of the
legislgture to require property :which has received
the beénefit of improvements to bear a just-pro-
portion or ‘share of -the expenses thereof should, in-
sofar ias the statutes permit and require; be upheld .
and enforced. In matters of this kind the powers of
the ldgislature are plenary, except as limited or
restrl¢ted by the constltutlon, and it is the duty of
courts to uphold: and give effect, as far as possible,
to its|enactments. (Ashenbach v. I«.mcmd,,&) Ida.
768, 140 Pac. 529).” .

It is thel%efme my opinion:

1. Thati the procedure necessary to fmeclose a tax
lien is the same as in the foreclosure of a mortgage with
the exception that the allegations regarding the'lien would
Te changed to set.out the tax lien instead of the' mortgage ’

lien.

2. That the necessary parties. defendant are the per-
son holdmg' a mortgage, who had been properly notified
in accordante with statute, that the State would take a
tax deed to jhe pr operty and all parties having or claiming
to have any interest in the property, who had:been prop-
erly notlfled of the pendency of the delinquent tax, and
that the coimty would take a tax deed to the plopelty 1f
said taxes were not paid.

3. That service would be made in the same manner as . -
“in a forecloi.ume action either by pelsonal service of sum- -
mons Or byn publication. ..

4. Thai each tract or tracts assessed in the name of
the same person may be foreclosed in one action, but that
separate agtions must be maintained for the foreclosure
of lands assessed in the name of different persons, that is,
that a sepa*ate action must be maintained- against each

person appearing on the assessment rolls f01 whlch tax

deed was issued to the county.

5. That the special improvement assessments matur.
ing prior to the assessment of the taxes on account of the
dehnquency of which the property was sold can be fore-
closed by t_he%proceedin’gs, but that all special assessments .
maturing subsequent to the date of the assessment of the. :
taxes on aceount of the delinquency for which the property
was sold, cannot be fmeclosed by such proceedings.

To M;f.D. K.MecLean, . W.D. GILs,

. Januery 2%, 1930. o ‘Attorney General.

P S S

I
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) TAX SALES

pte -nr,: 9

Coumtv May Not Segregate Propertv Sold '
Into Lesser Areas

126. FACTS: - ‘

Certain city property included in a speCIal assessment
. in a paving district has been sold for taxes and deed taken
by the county. It is offered for sale with no bidders. There.
are two lotsjincluded with the property above; mentioned .
against which there are taxes and assessments due in the
sum of $10,000.00. The county has an opportunity to sell .
a portion of‘one of the lots, provided they can segregate.
In effect, they wish to sell 11% of the total area of these
two lots and receive for that portion -about 11% of the:’
total 'zim'ount of the taxes. ~ ;

QUESTION
May the county do this?

QPINION:
- Under the authorities in the case of Hunt v. City of
St. Maries, 44 Idaho 700, the purchaser of property against
which there are special assessments receives the same free-
and clear from all assessments which were due and payable
- at the time of said purchase, but the property is received
subject to assessments that accrue after the date of pur-
chase. ‘

. In this case the county secured the property clear of
 past due special assessments but burdened Wlth the assess-
ments to fall ‘due in the future.

We now take up the question involved as ‘to whether.
or not the county may dispose of ‘a portion of these lots.
Irrespective of how sold, it cannot alter or affect the bond
obligations against the land covered by assessments to
become due in the future. The lien of these bonds attached
to the land whether it be subdivided or not. If the taxes
are assessed against the lots 'of a legal subdivision (See.
3129 of the Compiled Statutes) it is my opinion that the
county does not have the authonty to sell a portion of a
city lot for the taxes against iz. :

Chapter 14 of .the Session Laws of 1923, in my opinion, -
would not cover the present case as the guestion of a

partial redemption is not involved in the: instant case.
Auth011ty to sell a part of this property must be found,
if the right exists, in Chapte1 159 of the 1927 Sessmn Laws.

\-«
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i
!

The spec1f1c movlsmn of this chapte1 apphcable reads as
follows E
“To sell or ‘offer for szhe at pubhc auction at
“the ‘courthouse door, after 30 days’ previous notice
_given Ly pubhcatxon in a newspaper of the county,
 * ** any property, real or personal, belonging to.
the county, not necessary for its use, and such sale
of real! iproperty may be made by the board of coun- -»
ty comimissioners, either for cash or upon such
terms. as the' board of . county commissioners may
determine, and the same must be sold to the“high- -
_est bldtler R
:I can fmd no authority under this Act to pelmlt the
;county toiofier the property for sale other than in" thel
Jlegal subdlvmlons existing at the time it secured the prop-
erty through tax deed: In other words, there is no authorlty’
by statute;for a smaller segr egation than a city lot. !
It is, ther efore; the opinion of this office that the county -
does not have the authority to segregate or divide prop-
~erty into $H)§allel areas than the legal subd1v131on of a lot.

To Geraint Fumpln eys, - W. D. GILLIS,
April 11, 192’9 ’ : Attorney General.

TRANSFER TAX ACT

Probate Court May Not Charae for Coples
+; _ For“ arded State Audxtor

127. QUESTION

May the Probate Judge charge 20c pe1 folio” or othe1
fees for certified copies required to be mailed to the State
Auditor of petitions for letters of administration, ete., as
provided 1‘or by Sectlon 22, Chapter 243, Laws of 1929‘?

OPINION . . -

Sectlon 22 Chapter 243 Laws of 1929, p10v1des among
- other thlngs that:

‘“The court in which the followmg papers . ‘are
“filed or orders are made shall, upon the filing and
meking of the same, lmmedlately forward to the
state auditor certlfled copies thereof; petltlons for
letters. testamentary or of admlmstratlon inven-
tories .and appraisements;- all accounts, mcludmg
theé final account, of executors, administrators or
trustees; dec¢rees of distribution, either partial or
fwal appralsements made by inheritance tax ap-
pralsers, orders made by the court fixing valua-
tion: of property transferred . under the provisions

.
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of this Act; and orders made by the “fourt f1x1ng
“inheritance or transfer taxes.”

It will now be noted that the above sectlon does not re-
quire any person cr distributee interested in the estate of a
deceased person to procure such copies; neither does it re-:
- quire the State Auditor to procure such copies from the Pre-

‘bate Judge. On the other hand, the section makes it the ex-
press duty of the court in which said papers. are filed to
immediately, upon filing of the same, forward to the State
Auditor cer tlfled ,copies thereof. .

_ Section 25 of said Chapter 242, Laws of 192;9, provides
among other things, that the Probate Court shall not be
entitled to collect any fees for any services und1e1 the pro-
visions of that act, but that:

45 % % ten per centum of the amount of all
taxes collected by the county treasurer to be cred-
ited to the current expense fund of the countyas
- herein prov ided for, shall be in lieu of fees or other
charges.”

From the fozegomg, it is .my opinion that the Probate
Judge or Court is not entetled to charge 20c perfolio or any
other fee for certified copies required by the provisions of
Section 22, Chapter 243, Laws of 1929, to be forwar ded.
by him-to the State Audltor

To Mr. Alex Kasbery, ‘ WL D. GILLIS,
July 5, 1930. o Attorney General.

)

Deducticns To Be Made in Community Propérty Estate

128. QUESTION: ‘ ; : :
Referring to Section 2, Subdivision 10, Chapter 243,
Laws of 1929, what deductions therein mentioned are to
be takén from the ‘corpus of the property, or stated differ-
ently, from that portion that passes under the will or intes-
tate laws in community property estates?

OPINION: : y -
. Subdivision: 10. of Sectlon 2 of Chapte1 943 Laws of
1929, reads as follows:

““In determining the market value of the prop-

erty transferred, the following deductions ;and no

« others shall be made {rom the appra(sed value
thereof

“(a) Debts‘of decedent owing at date of death;

- “(b): .Expenses of last illness and funeral, and

including not more than $500.00 for a memorial;
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I“(c)\ All: state, county and municipal taxes
which are liens agalnst said property at the date
of 1deat

“(d) The ordinary expenses of admlmstratlon, .

- including reasonable fees allowed. executors and -~ i
admlmstrators, and reasonable fees of thelr attor-
neys;

i“(ey The amount due or pald the government
of the United States as a federal inheritance or es-
tate tax; provided, however, that the amount of such
ta)g allowable herein as a deductlon shall be limited -
to ja computation thereof (commencing at the pri- o
mary Trates) made by the probate court having
Jurlsdlctlon of such matter upon the valuations
heshall have fixed on that portion of such prop-
erty only, the transfer of which is taxable under
the provisions of ‘this Act, by applying to such val-
uations the exemptlons and rates of the federal
inheritance or estate tax in force at the, date of
such transfer. =

i“(f) - The amount due’ or paid any state or
states of the United States (excepting Idaho) as
a state inheritance, succession or transfer tax; pro-
vided, however, that the amount of such tax allow-
able hereln as a deduction shall be limited to a com-
putation thereof (commencing at the primary rates)
made By the probate court having - jurisdiction of
such matter upon the valuations he shall have fixed
on:that portlon of such. property only, the transfer
of which is taxable under the provisions of this Act,
by:app‘ymg to suich valuations the e'{empt\ons and
rates of such state inheritance, succession or trans-
fer tax in force at the date of such transfer.”

The Snpremeb—ourt of Louisiana, it being a community -
"property state, has held that the community debts shall
‘be deducted from the entire community property.

Successmn of. May, (La.) 45 So. 551;
Inherltance Tax Law: Pinkerton and Millsaps, '
' Secs. 182, 183, 184, 326, 327, 338, 339, 340;
- Blakemore and Bancroft, Sec. 351, p.,‘?65;
{ Gleason and: Otis: Inheritance Taxatoin, 4th
. Ed. p. 46; ,
‘In Re Sherwood’s Estate, (Wn.) 211 Pac 734; -
1C: €. H. Inherltance Tax Sermce, Vol 4, p.
-1 12235; 1

Our Supreme Court in the case of Swmehart Vs. Turner
44 Ida. 461, said: - i

1 “On the death of either spouse, the commumty
) " property being liable for the community debts, the
N administration of the estate draws to it the liquida- ~
tion and settlement of the entire community estate
for the purpose of satisfying.the community debts
whlch makes it necessary for the probate court to .
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r‘ : \
assume Jurlsdlctlon over and adm:mster both moi-
ties of the community fund.”

In Ryan vs. Fergusony (Wash.) 28 Pac 910. the Su-

preme Court of that state said: i

“Neither one owns any specific part of this prap-
erty before the dissolution of the community; and,
. upon its dissolution by the death of one membsr,
no part of.it can vest in.the survivor except sub-
ject to the community :debts. In administering upon
the estate ¢f the deceased member, community dekits
are proper charges against’ the same. The dnterest
of the surviving member in the community-. prep-
erty must be subjected to its just share of this in-
debtedness:in some manner. 1f this whole property
. was not under the jurisdiction of the probate court,
| under the circumstances of this ase, the interest of
. the survivor could not be made to respond to any
| part of; these claims in the administration proceed-
i. ings. * * ¥ Upon the death of either party ithe
* community ends upon the instant, but the relation-
ship of the parties in the‘property as to its lia-,
bility for the comnmunity deébts is not altered.” N

There may be some question as to whether or not the
deductions contained in Subdivision (e), which deal with -
the amount gdue or paid the government of the United
States as a federal inheritance or estate tax, are properly
deductible from the whole of the community estate, be-
cause of the situation that some of the courts appear to
hold that the federal tax is an estate tax or a tax upon
what the decedent leaves, or what the devisee, legatee or
heir receives; that is, that a federal tax is imposed upon
the estate transferred by death and not upon the succes-
sion resulting from death. Therefore, if the federal tax is
paid only upon. the estate succeeded to, it should not be

~deducted from: the entire commumty estate, but-only from
the ‘half thereof.

There are: conflicting opinions from different courts
throughout the land regarding these ‘deductionsfof the fed-
eral tax. They are difficult to-harmonize, but the one which
in mry opinion we should follow is the case of In Re Miller’s
Estate, (Cal.) 195 Pac. 413, there the court sa}ld:

“Iz iis the settled law of this state that the inher-
itance tax is imposed .upon the net clear market
value of what the transferee receives, and that to
-ascertain this the ‘value of what he does not re-
ceive, in contemplation of law, must be deducted
from the value of what the decedent left. . The

application of this principle plamly requires the de-
duction of the federal estate tax.”

s
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‘ _ - ‘(
It is, %ﬁerefore, my conclusion and opinion that all of the
said deduction set out.in Subdivision 10 of Section 2 should

.be deducted from the whole of the community estate. .

To State Audttm . W. D. GILLIS,

Attorney. General.

Orders Fixing Valuatlon of Inherltance Ta\
| - Need Not Be Recorded :

Is it necessary, under Section 7755 C. S as amended
by the Session Laws iof 1929, to record in the order book -
of the probate court, orders fixing valuation and 1nhe11—
tance tax uhder the inheritance tax law?

OPINION :

Section' 7755 C. S. as amended by Sectlon 17 Chaptel
280 of the 1929 Laws, reads as follows:

“ORDERS TO BE ENTERED IN ’\II\IUTE
BOOKS. -All orders and decrees made by’ the pro-
bate court ® * * must be signed-and filed iand
_entered 4t length in the #*:* */records of the court;
* % % each page of said Tecord must be signed by
the probate judge.”

Sections 18 and 19 of Chapter 243, 1929 Laws Whlch

'129. QUESTION ' R

chapter constitutes the presert transfer and inheritance tax -

law of this state, provides for the making and engering

orders fixing valuation of property transfer and 1nheﬁtance .

taxes. Chapte1 257 1929 Laws, also provides for such or-
ders.

The quely arises; did the legislature intend by the use

"of the words “all orders” in Section 7755 C.'S. as amended -

to require :that orders fixing valuation and inheritance

tax be entered at length in the records of the court. :
Title 571 of the Compiled Statutes relates to the “pro-

ceedings in:probate court.” This title includes Chapter 273

to Chapter: 291, ‘both inclusive. Chapter 285, relating to

OIdEIS, dec1ees, etc, embraces Section 7755. The words
“all orders,” as used in this Section clearly refers to orders-
in proceedings in. probate, embraced within said title, as
distinguished .from orders in.other proceedings. For ex-
ample, the | Probate Court makes orders in criminal and
Civil cases,:in proceedings in the correction of dehnq,uent

children, ete. Evidently the use of the words ‘“all orders,”
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to refer to proceedings in such latter named instances, or
under the inheritance tax laws.

It is, therefore, my opinion that Section 7755 Coempiled.
Statutes, as amended, does not require the recording of
orders f1x1ng VaLuatlon of property and f1x1ng inheritance
tax under inheritance tax law.

To Myr. John Ja‘ckson, o . 'W. D. GILLIS,
~March 1, 1930. ) Attorney General.~

Dep051t m Idaho Bank of Utah Resident Not
) SubJect to Transfer Tax

130. QUESTION‘ _

Is a deposit in an Idaho banh subJect to a transfer and
-inheritance tax upon the owner’s death, where the owner
resided and had:his domicile in the _State of Utgh?

OPINION: *
This officei has heretofore held, and upon the authority °
of the case of Blackstone v. Mlllez 188 ‘U. 8. 189, 23 Sup,
Ct. 277, that moneys of the char acte1 mentioned were tax-
able under our present inheritance tax act. However, since .
_the abowe ruling, the Supreme Court of the United States
has handed down the decision in the case of The Farmers -
Loan & Trust Co. vs. State of Minnesota, 280 U. S. 204, 50
Sup. Ct. Rep. 98, which expressly overrules the case of
Blackstone v. Miller. Thls Iattel case was decided Janualy_
6, 1930. | :

In the Blackstone case there was lnvolved—a transfer
tax upon a bank deposit of some three and one-half mil-.
lion dollars, which had been deposited in a bank in the:
State of New: York. This deposit was owned by a non-
resident decedent. The state of residence of said deced-
ent imposed a transfer tax upon the transfer of said bank’
deposit. TheiState of New York also imposed a tax upon
such transfel thus bringing about a double tax upon this
transfer. The Supreme Court upheld the imposition of .
the tax by the State of New York, and as I hawve said, it
was upon that dec151on that this offlce made the ruling
first above mentioned.

Hewever, in view of the ov euuhng of the case: of Black-:
stone v. -\IIHIEL and upon the reasoning of the case of The
Farmers Loan & Trust Co. v.' Minnesota, it i3 now my.
opinion that I must now reverse myself and hold that the

RN
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s
»

transfer of Sald dep051t is not sub)ect to a transfer tax
payable to the State of Idaho. . !

In support of this view, I quote you from the last abov
mentioned casé:

“BIackstone v. Miller, supra, and ‘ce'rtain ap-
proving opinions, lend support to the doctrine that
ordinarily choses in action are subject to taxation
both at the debtor’s domicile and at the domicile
of .the icreditor; that two States may tax on differ-
erent and more or less inconsistent. principles the
same testamentary transfer of such property with-

* out conflict with the Fourteénth Amendment. The
inevitablie tendency of that view is to disturb good
_relations among the states and produce.the kind
of diséontent expected to subside after establish-
ment of the Union. The Federalist No. VII. The
practical effect of it has been bad; perhaps two-
thirds 'of ' the States have endeavored to avoid the
evil by resort to reciprocal exemption laws. It has
been. stoutly assailed on principle. Havmg recon-
51dered the . supportmg arguments in the light of
our: more recent opinions, we are compelled to de-
clare it' untenable. Blackstone v. Miller no longer
- can be regarded as a correct exposition of exist-
" ing law;'and to prevent . misunderstanding 1t is
definitely. everruled. -

“Four different views concerning the situs for
.taxation of negotiable public obligations have been
advanced.. One fixes this at the domicile of the
owner; another at the debtor’s domicile; a third at
the place where the instruments are found—physic-.
ally present; and the fourth within the jurisdiction
where the owner has caused them to become integral

- parts of a localized business. If each”state can
adopt any one of these and tax accordingly, obvi-
ously, the same bonds may be declared present for
taxation in two, or three, or four places.-at the
same Iﬁoment Such a startling- pOSSlblllty suggests
a wrong premlse

To State Audztor ‘ ; W. D. GILLIS, - .
January 30, L930 Attorney General.

Insurance Issued by Government to World War Veteyan Is
Exempt From Transfer Tax When Beneficiary Dies
ahd Insurance Is Paid to Estate '

131. QUESTION

A person who served in the World War has a pohcy of
insurance isstied by the Government and which is made
tax exempt as to beneficiary named. That beneficiary dies
and it thETEfOI‘F‘ is paid to his estate. Does the tax exemp-
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tion apply or does the right to receive the money make
the estate liable for the inheritance tax?

OPINION:

There are two cases from the Surrogate an inferior
- court of the State of New York, which hold that the pro-
_ceeds of insurance payable to the insured’s estate are not
exempt from taxation under Section 22 of World War Vet-
erans Act (38 U. S. C. A. Sec. 454). They are:

Re Schaeffer’s Estate, 224 N. Y. S. 305.

Re Dean’s Estate, 225 N. Y. S. 543.

The first casp was decided in September. 1927 and the
last in November 1927. They are the only cases this office
can find vﬂ;ﬁch hold that thlS section does not exempt such
proceeds. g

Since 1‘?2r several well considered decisions have been
‘rendered by the courts of thls country and to them I will
refer later. j
: Section 22 isl a part of Chapter 320 which was enacted
. June 7, 9"4 (43 Stat. 613), and is a pakt of the:chapter
cited as the orld War Veterans’ Act, 1924.” Section 1
of that acti fou‘%l in 43 Stat. 607, and in 38 U. S. C. A. Sec-
. tion 421 authorizes the act to be cited as “World War Vet---
erans’ Act) 1924.” Section 22 above referred to provides
for exemptlon from taxation of compensation insurance,
ete. It reads a5| follows: :

“The cornpensation, insurance, and mamtenance‘

and suppbrt allowance payable under Parts II, II7,
and IV, respectively, shall not We assignable;, shaH
not be supject to the claims of creditors of any per-.
“son to whom an award is made under Parts I1I,
< ITI, or.IV; -and shall be exempt from. all taxation:
Such’ corﬁpensatlon, insurance, and maintenance and
support allowance shall be subject to” any claims
which tl%e United States may have, under .Parts
1T, I1I, IV and V, against the person on whose
' account the compensation, insurance or maintenance
and suppbrt allowance is payable.
“Theiprovisions of this section shall not be con-
_strued to prohibit the assignment by any person
to whoni|converted insurance shall be payable under
Part III of this chapter of his interest in such
insurance to any other member of the permltted
class-of beneficiaries.”

Section 303 of -the same act 1elat1ng to payment of
_insurance to the estate of deceased’s beneficiary, 43 Stat.
1310, and fou }d as Section 514 of 33 U. S C. A. is as fol- .
10\\5

‘ij l{o person within the permltted class be des-
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.ignated as beneficiary for yearly renewable term

" insurance by.the insured either in his lifetime or
by his .last will and testament or if the designated
beneflclary does not survive the insured or sur-
vives “t'she insured and dies prior to. receiving all
of the two hundred and forty installments or all
such as are payable and applicable, there shall be -
- paid to the estate of the insured the present value
of the monthly installments thereafter payable, said
value te be computed as of date of last payment °
under any existing award: PROVIDED, That all °
awards of yearly renewable term insurance which
were in course of payment on March 4, 1925, shall
continue until the death of the person receiving such
payments, or until he forfeits same under the pro-
visions:-of this chapter. When any person to whom
~such insurance was awarded prior to such -date

- dies or forfeits ‘his rights to such insurance then
there shall be paid to the estate of the insured the
present value ‘of the remaining unpaid monthly in-
stallmehts of the insurance so awarded to such per-
son: PROVIDED FURTHER, That no award of
yearly renewable term insurance made to the estate
of a last surviving beneficiary prior to March 4,
1925, shall be affected by the foregoing provisions.
In cases when the estate of an insured would escheat

* under the laws of the p]age of his residence the in-

" surance shall not be paid to the estate but shall -

. escheat to the United States and be credited to the -
mllltary and naval insurance appropriation. This
sectionishall be deemed to be in effect as of October

- 6, 1917 7

The Lou151ana and Ohio cases herelnafter cited -con-

el

strue Sectioni28 -of the War Risk Insurance Act, but this. . :

section was reenacted in the World:War Veterans’ Act,
43 Statutes at Large 607, 613, heretofore referred to.
(Watkins v. Hall W. Va. 147 S. E. 876.) .

The following cases from the states of Louisiana, Ohio,
West Virginia and Washington hold that proceeds of War

Risk Insurance payable to the insured’s estate on the death -:

of the beneficiary is not subJect to state inheritance tax.-
The first case was decided in 1924, that of- Success10n
of Geier, (La.), 99 So. 26. This construed Section 28 of

the War Risk Insurance Act, referred to, Whlch was - as. ."

follows: |

“ ‘Alllotments and famlly allowances, compensa-
tion, and insurance payable under Articles II, III
and IV. respectively, shall not be assignable; shall
not be! subject to the claims of credifors of any -
"personto whom. an award is. made under articles
II, III,. or IV and shall be exempt from all taxa-
tlon ) n
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It will be observed that this section, so far as exemption
from’ taxation of the proceeds of War Risk Insurance is
‘concerned, is substéntlally the same as Sectlon 22 of the
World \Var Veterans Act of 1924. :

In this case one]Geler died leaving War Risk Insurance,
‘his’ methér being named as the beneficiary. The mother

died before the insured, and as no other beneficiary had..

been substituted, tlhe insurance at the death of the insur ed
became payable to the deceased’s surviving father and
brothers and sistérs. The court held that the beneficiaries
did not take as heirs, saying:

15>

* They come within the permitted ¢lass of
beneficiaries, because they are the heirs at law or
next of Kin of.the deceased service man, but they
are designated in the act as benef1c1ar1es, and they
"take as suchiunder the contract of insurance to the
same extent ‘and in the same manner as the bene-
ficiary named in the policy of insurance would take

* in the event such beneficiary survived the insured. "

" As‘to the e\emptlon p1 ovided for by said Section "8, the
c0u1t said:
“The terms of the act are clear and unamblgu-
ous. bummarlzmg its provisions, there is a positive
prohibition against all taxation on meney paid out
by the federal government undzr section 28, arts.
2, 3, and 4, and the. insurance provision: thereof
is a contract between the United States, its agents,
and the persons designated in the act as$ the bene-.
ficiaries of deceased service men. It is a bar to all
state legislation which is in conflict with it.”
The case of~Ohio v. Rife (Ohio) 162 N. E. 3.J8 also.
. construed Section 28 of the War Risk Insurance Act.

Here, one Earl Stewart was awarded a policy centract,
as provided by the acts of Congress in the sum of $10,000.
He paid the plemmms until he was killed in action on a
battlefield in France. His mother, Hannah Rife, was named
. beneficiary in saad policy. The United States paid to her

¢ sthe monthly, lnstz?llments until she died and after her death
. an adntinistrator was appointed by the probate court and
- the United States,.through the Bureau of War Risk Insur-
ance, paid to the administrator the remaining value of the
policy. The court-held that Stewart’s aunts and uncles were
designated as beéing within the permitted class and pay-
ment to them pirovided for; and that said act provided that
the permitted class of beneficiaries should be deiermined -
by the intestate laws. of the state of Wthh the insured
was a 1e51dent '
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The Ohio Inheritance Tax law imposed a tax upon suc-
cession to any property passing by will or the intestate
laws from any person who was a resident of the state at
the time of his death. In-this respect the Ohio law was
substantially ﬁle same as Section 3371, Compiled Statutés
of Idaho, of the ol Inheritance Tax Statute, and Sectidn
2 of Chapter 243 of the 1929 Laws of Idaho, a part of the
new Transfer and Inheritance Tax Act.’

The court held that the proceeds of such policy were
exempt fromiall taxation and that there was no succession

to property Wlthm the meaning of the Ohio Transfer Tax
Statute but——

ook 4 * that the property passed direct from the .
United] States and that the government adopted
the method of paying through an administrator to
relieve; the Bureau of War Risk Insurance of the
expense of ascertaining in each case who the ‘per-
sons were within the permitted class.”

Referrlng to the Ohio Transfer Tax ‘Statute, the court
said:

“The succession provided for in Section 5332,
General Code, is a right given by the intestate
laws of Ohio. The United States had the right to
designate those .that came within the perm\tted
class of beneficiaries. It did so in. entermg into’ this
contract of insurance. The succession, if it were
such, was not a series of persons conformable to
-the laws of Ohio. It was ekpressly provided in .
the War Risk Insurance Act that, in case- of re-
version, the. money or property should revert to
the United States. If the' succession;was” to be
according to the'laws of Ohio, the reversion would
have been to the state of Ohio.

“The law of the United States is a part of,
and is read into, this contract of insurance. Among
other things, it provides that the insurance ‘shall be

. exempt from all taxation. ”

COntmu_mg further the court said:

¢ “The’ tax commission of Ohio bases its entire .
claim on the language that the insurance shall be
exempt from -taxation, claiming that taxing the

_ right of succession is not a tax on the insurance. ;

“This: insurance was provided for and awarded
when the nation’ was at war. It was a protectlve
measure for the government, as well as for _the
insured, and the use of the language ‘shall be
exempt from all taxation,’ in view of the fact that

** the government designated the permitted class and

that the lays of Ohio are subject to the laws of

the United States on this question, leaves no doubt
that the act meant what. it said when it;provided

T
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that such msurance ‘shall be exempt from all tax-
ation.,””’

The court in .this:case cited the Geier, Louisiana case,
supra, as an authority. This case was decided in. 1928.

The following cases from West. Virginia and Washing—
ton construe Section 22.0f the World War Veterans' Act,

1924, which, as pomted out, is in substance the same as
Section: 28+of the War Risk Insurance ‘Act construed in the
last two mentioned cases.

The ease of Watklns v. Hall (W. Va.) 147 S. E 876,
held that the computed value of 'War Risk policy turmed
over to the estate Jof a deceased" soldier for distribution
was not subject to the state inheritance tax. The facts of
this case were: ;t

One Talbott holding a $10,000 policy of War Risk In-
surance died intestate, unmlarried and without issue, leav-
ing surviving him a|mother, three sisters, and five brothers.
The monthly installments provided for under the policy
wete paid to the mother until her death. After that time
the government paid to th& administrator of the deceased’s
estate the remaining installments. The court quoted from
the language of the Rife case of: Ohio and cited the Geier

case of Louisiana to sustain its position and said:

‘-~ «s x % The administrator becomes a mere trus-
tee or Conduht for the government to make the -
payments_to .the persons entitled to the same under
the provisions of the federal law. The intestate
laws do not operate upon the decedent’s property,
" but are 1efeqred to in order to determine who shall
take the praceeds of the insurance. This positidon
we believe tag be a sound one. That Congress had a:
right to.adopt the course of descent prevailing in
the state of {the residence of the soldler, there can
be o qucsst_lgpn The proceeds of the insurance, there-
fon; passed .under the federal act. In other words,
the! mtesfdte laws ‘of the state of the residence
of the soldiér was simply adopted as a.means for
nscelt’lmmg the next of kin to whom “payment
should be made Such a construction is supported
by ‘the further fact that in case" of an escheat the
sanie shall be to the’ Umted States rather than
the state. |
“It being apparent that the brothers and sis-
ters ‘take as beneficiaries. under the contract of
insurance, that the intestate laws of this state
have been set in motion for the purpose: of carry-
ing out- certain provisions of a war measure in
regard, thereto, and -that the terms of. said war
measure ex‘presslv exempts from all taxation im-
surance payable thereunder, the decree of the low-
er court will be affirmed.”
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ThlS case'was decided in Aprll 1929 : o
One of the best considered cases is that of In Re’ Cross v
Estate, (Wash.) 278 Pac. 414, decided in-June, 1929. There
it was held that the proceeds of War Risk Insurance, pay-
able  to insured’s estate upon death of beneficiary is not
subject to state inheritance tax. This case also combined
the case of Cross v. State. These cases were ‘before the
court in 1928 and the decision is found in 269 ‘Pac. 339
-In the first case it was held that the proceeds of War Risk
Insurance were not exempt from the State Inheritance
Tax Act, but this decision was overruled later on rehear-
ing. The facts were: One LeRoy W. Cross was Kkilled in
the World War, dying intestaté and single. He"left sur-
viving him a father mother, brothers and sisters and at -
the t_1me ‘of his death was carrying- a $10,000 policy of
War Risk Insurance. His mother was designated as' his
beneficiary. After his death and while his mother was
recéi¥ing monthly installments under the policy the father
died leaving his estate to his wife. Thereafter the mother
died leaving her estate to her sons and daughters. -
The court points out that Section 303 of the World
War Veterans’ Act of 1924, as amended in- 1925, quoted
above, designates certain beneflclaues under the Wa1 Risk
Insurance poticy, and holds that such persons take as bene-
ficiaries and not as heirs under the 1ntestate laws of the
state saylng
: “+ ¥ * we believe the whole intent and purpose :
of these acvz is to. exhaust the proceeds of this in-
surance for the:benefit of those within the desig-
nated ¢lass, and ‘that so long as there are such per-
sons they must take, not as helrs at law, but as
beneficiaries under the war risk insurance policy. It °
seems to us that amy other reasoning would be con-
. : trary to the text and import of the entire act. If it
. be said that the proceeds of a policy shall be dis-
tributed to the heirs at law of the named benefici-
aries 'when there exist persons, ‘within the permitted
.class,’” then the act does not “give to every * * *
'enhsted man * * * greater protection for themselves
and thelr dependents.’ It would also seem inconsist--
ent for us to say that, although the act permits
the insured to select the benef1c1ary, ‘but only with-
in theclasses * * * provided,’ still by the death of
the deslgnated beneficiary some person or persons
outside of ‘the permltted class,” probably a total
stranger, shall receive the residue. We do not be-
lieve that is the intention of the act, and- we do
not believe that it so provides. Beneflts under
such a’ policy of insurance as we have here first
accrue to the designated beneficiary, who has but

[
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a lifetime 1nterest subject to certain hmltatlons, o
and then to all of the beneficiaries in the order "'
of their priority ‘within the permitted class.” All
of these last mentioned beneficiaries have -an in-
choate or prospectlve benefit, and, if finally they do
realize from the insurance, it must be as bene- |
ficiaries and not as heirs at law. The payment of |
- the residue into-the estate of the insured ‘is only .!
= procedural, and is nevertheless to be distributed
only to persons: ‘“within the permitted class.””

And adds, that while there is undoubtedly a dlvelslty
of opinion, it feels that the weight of authority and better
reasoned cases support the court’s view.

In conclusion the court says: - R

“We now hold that the proceeds of the War
Risk Insurance of LeRoy W. Cross should be dis-
tributed out of the estate of said insured to such
persons, within the permitted class of beneficiaries
now prescribed by the War Risk Insurance Act,
as would, under the laws of this State, be entltled
to: the lnsurei’s personal property in case of in-
testacy, and .that those so taking do so as bene- ’
ficiaries under said policy, and not as heirs at law,
and that the jproceeds so distributed are free from
our state mherltance tax® ¥ x .

o

Fz om the fo1eg01ng it is my oplmon that the proceeds
of War Risk Insurance held by a World War Veteran, after
his death, and the death of his beneficiary named'in the
insurance policy, should be distributed to the designated
class of beneficiaries named under the act and that such
distribution of suc}ih proceeds is not a passing of property
from a decedent nnder the intestate laws 'of this state and
are therefore not taxable under the transfer tax statute of
_this state; but, that on the contrary, the person or per-
sons in such permitted or designated class, takes merely
‘as a beneficiary hnder the -policy and such proceeds are
therefore exempt from the inheritance tax imposed .by this
state, under the pyovisions_of Sectlon 22 of the World War
Vete1 ans’ Act as jamended.

To State Auditor : W. D. GILLIS, }
December 17, 192?. Attorney General.
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TEACHERS

Grounds for Discharge of Teachersv

132. QUESTION:

May a teacher be discharged by the Board.of Trustees .
because of havmg taken bank1uptcy"

OPINION :

Chapter- 215, Sectlon 102 of the Laws of 1921 pr ov1des
the grounds f01 revocation of a teacher’s certlflcate Tt
reads:

“The County Supermtendent shall have power
to revoke any county certificate for neglect of duty,
for incompetency to instruct and govern a- school,
for immorality or for any cause which would have
been sufficient ground for refusing to issue the
same, had the cause existed or been known-at the
time of its issue; Provided, that no certificate shalf
be revoked or annulled \Vlthout a personal-hearing,
unless  the holder thereof shall, after thirty days
notice, neglect or refuse to appear before the Super-
mtendent for that purpose; Provided, further, that

said teacher shall have the right to appeal to the
‘State Board of Education, whose decision shall be
" final; “Prowded further, that it shall be the right
of any citizen to bring to the attention of the State
Board of Education any case in which the County
Superintendent shall neglect or refusee to revoke
a cerfificate when cognizant of the .facts in the
case, and it shall be the duty of the State Board of
Education, thru its executive officer, to .investigate
the charges, and if proved true in accordance with
“the reasons set forth in this section, then the State

,: Board. of Education 1s empowered to . re\ohe the
" certificate in question.”

Bankruptey, it will be noted, is not mcluded as a ground.

The bankruptcy act was enacted ‘for the purpose of en-
abling one whose liabilities exceed his .assets to file a
petition settmg forth that fact together with the state-
ment of all assets and liabilities and have the matter deter- -
mined by a Federal Court. It is strictly. a legal proceeding
provlded for by an act of Congress and is not ground for a
recision of cont1 act, and it follows that a teacher may not -
be mschal gec{z on that ground. 4

To Mr. Arnold A. Tomchols, W. D. GILLIS, ‘
February 24; 1930. ‘ Attorney General.

Digitized from Best Copy Available



Rt

234 OPINIONS OF ATTORNEY GENERAL

Qualificatiem to Teach Under Act of 1927
B ! . \ ~

133. QUESTIONS

1. May students who have flmshed a one-year normal
course and are 1ssued ccertificates to teach prior tc Sep-
tember 1,-1929, but» who have not taught by virtue of such
. certlflcate or by v1rtue of any prior certificate for a period
of eighteen months or more in the public schools of this
state prior to September 1, 1928, be permitted to teach in
the public schools cpf the State of Idaho during the school
year of 1929-302 |

2. May teachers who do not have two years’ normal
school work and have not taught in the public schools .of
this state for a period of eighteen months, (twa scho&l .
years), prior to September 1, 1928, by virtue of a certifi- -
cate to teach, be permltted to teach during the year 1929-30
in view of the provisions of Chapter 97 of the Session Laws .
- of 1921, as amended by Chapter 59 of the 1927 Session
Laws?

OPINION:

In view of the| importance of ‘this questlon, bv reason
of the considerable number of teachers it may affect, this
office has given intensive attention to this problem. Two
assistants and myself have very exhaustively examined
all of the statutory and decision law of this state which
might affect it, amd have also carefully considered and an- °
alyzed .an oplmon rendered some seven years ago by a’
former attmney general :

This office is unanimous in the conclusions set out here
The former opinion can be distinguished.in that it was the
interpretation of a law now repealed and of a statute while
somewhat similar{in terms yet lacking the plain and unam-
biguous language lfound in the section hereafter considered. -

The act interpreted by the former attorney general was
repealed by Chadter 149 of the Laws-of 1923. It did not
contain the plain mandatory declarations of the present law,
nor the specific, definite language of this final expression
of the leglslaturé we are now to examine. The construc-
tion given to the(act considered in 1922 was doubtless jus- -
tified, but it is npt applicable in the instant case:

POWER DF BOARD IN REFERENCE TO
CERTIFICATES DEFINED BY LAW:
~ Section 2 of IAItlcle IX of the Constltutlon of Idaho

provides: i
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“The general supervision of state educatlonal :

institutions and public school gystem of the State

of Iddho, shall be vested 'in a state board of edu-

cation, the membership, powers and dutles of whlch

shall be prescribed by law.x * *7

Subd1v1s1bn 10 of Section 803 of the Complled Statutes

in reference; to the powers and duties of the State. Board
-of Educators provides that the board shall:

T4x ¥ % Have entire supervision and-control of
certlflcatlon of teachers in accordance with law.

*o® M[

Sectlon 76 of Chapter 215 of the Laws of 1921 in refer- !
ence to the celtIflcatlon of teachers reads in palt as fol- }
lows kg

i “The granting and renewing of all teachers :
certificates shall be governed by the prov1smns of
this act and every person employed as a teacher in -
the pdbhc schools of the State of Idaho must be the
holder of a valid state, county, or state normal school
certificate. No person shal be entitled to, or:shall
recetve any compensation for the time he or she
teaches in any public school without a cer tzfzcate
valid, under the laws of the State of Idaho and in
forde for such time in the county where such school
is taught.¥ . .

The abovle section has in no 1espect been amended or -
modified since its]adoption in 1921.

Section 79 of the same chapter descrlbes the kinds of
certificates.

Section 1100 of the Complled Statutes pr ov1des that the
Board of Trustees of the Albion State Normal Schodl may
1ssue .

“Such cert)flcates and d1plomas as may from 3
tlme to tinie be deemed suitable.” .

It is my. op1n1on that the word * su1table ‘must be inter-
preted :to méan that the board is controlled by the provi-
sions of thel act of 1921 as later amended and hereafter
referred to, and that it may grant certificates of legal
« sufficiency lh the hands of the holder no greater than is
provided by'!law. -

By Section 1086 of the Compiled Statutes a section like
the above, applles to the Lewiston State Normal School, it
too statlng that the board" may : S

P oxox issue such certificates and dlplomas as

_imay from time to time be deemed suitable.”

It is my opinion that the same 1nterpretat10n must be
given this section as to. the one above referred: to. -

A like prov1s1on is found 1n Section 1116 of the Com-’ '

i
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- piled Statutes Wthh apphes to the then “Idaho Technlcal

Institute.”

Section 99 of Ghapte1 215 of the Laws of 1991 gives
no aid-or comfort. The type or class of certificate held can-
not control unless it be supported by:the quahflcatmns or
teaching experiencé hereinafter. eriumerated.

From the foregomg sections, it is- apparent that the

; granting and renewmg .of all teachers" certificates and the
- right to teachiin the schools of Idaho are governed by law

with no powers 1nlany agency to vary the educational re-
quirements or perlod of teachmg experlence required by
statute. '
We now turn to the statute to be 1nterp1eted It is
Section 97 of Chap|ter 215 of the Laws of 1921, as' amended
by Chapter 149 of the Laws of 1923, and as further amend-
ed by Chapter 59 ®f the Laws of 1927 It reads as follows:

Every applicant for a third grade- certificate
shall be examined in such subjects as the State
Board of Education may determine and in addition
to passing such examination such applicant shall
have attended a professlon'll school for. teachers -
for at ]e‘xst' nine weens, and *shall have received
such passmg grades in such subjects as may. be
reéquired by/ the State Board of” Education. Any
_person who ‘has had one yéar or more’ training in
2 school of nt least equal requ1rements to the Idaho
State Normal School may become an apphcqnt for a
third grade. certificate without the requirement of
the: nine weeks’: attendance at such professional
school. No person shall become an applicant for a
third grade: certificate after September first, 1927,
who has- not sat:isfactorily'completed one year of
¢ normal school work in one of the Idaho State Nor-
mal schools, or ‘a school- of equal standing; aad
from and 'after’ September first, 1929, no person
shall teach lin any of the clementary schools of the
State of Idﬂho who has wot had at least two wears
of like training in such nmormal school work. pro-

e vided, thatl none of the rsquirements specified in
this Act shall apply to any person who has taught
i the pudlic schools of tice State of Idaho for e
period of eighteen months or more prior to Sep-
tember first, 1928. No person shall be eligible for
‘more than(fone third grade certificate and all third
grade celtlflcates issued shall be valid. for one
year only.? ‘

I call par tlcwlar attention to the 1ta11c1zed portlon and
its plain declaratlons It stands by itself unaifected by
what goes bef01e . ’
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! -

QUALIFICATIONS REQUIRED AFTER
L - SEPTEMBER, 1927

F01 that reason, I do.not give con31delat10n here to
the quahflcatlons required for applications for third grade
certificates prior to September 1, 1927. In tracing the in-
creasing demands as to qualifications, it is pertinent to our: :
inquiry that we giye consideration to that which relates: :
to the application/for third grade certificates after the
last mentloned date. At this point, the requirements take
a radical tuln because after this date, the statutes say:

“No person shall become ‘an appllcant for a
third grade certificate who has not satlsfactorxly
comple»ed one year of normal school work in one

.0f the Idaho state normal schools or a school of
equal standing; ¥ * *”

In other words, while prior to Septembe1 1, 1927 a per-
son could become an apphcant who successfully passed the
examination glven, and who in addition thereto, had nine
weeks’ tr alnmg in a professional school for teachers, after
September-:1, 1927, an applicant for a third grade certifi-
cate would 'not possess qualifications sufficient to entitle .
him to take the examinations unless he had at least one -:
year’s work in an Idaho State Normal School or a school
of equal standlng—an mmease from . nine weeks to nine
months.

QUALIFICATIONS REQUIRED AFTER
SEPTEMBER 1, 1929.

After Septembel 1, 1929, comes another 1adlcal tuln for
the statute declares even the above qualifications are not
sufficient to permit one to teach in the elementary -schools
in that after that date it is necessarv that a person before
being eligible to teach, must have two years work in an
Idaho State Nérmal School-or a school of equal standing,
or have taught at least eighteen months prior to September
1, 1928. This prowslo]h in the year 1927 served notice upon
everyone who desired ~l:o become an applicant to teach after
September 1, 1929, that unless they had eighteen mionths’
actual teachmg experience prior to Septembe; 1, 1928, that .
they would not be eligible to teach; or, in- lieu theleof :
that they must take two years of nor mal school work.

It.is my opinion that there can be no question or doubt, :
giving the English Idnguage its ordinary interpretation, .
but that the leglslature 1ntended the aboxe v '

Digitized from Best Copy Available



238 OPINIONS OF. ATTORNEY GENERAL

CONCLUS;IONS g

In conclusion, it is my opinion that 2 student: who has
finished a one-year normal course and has been issued a
certificate to teach prior to September 1, 1929, but who
had not taught by virtue of such cer tificate or by virtue of
any pr101 certificate for a perjod of elghteen months or
~ more in the public schools of this state pr ior to September
1, 1928, may not be permitted to teach in the elementary .
v schools of Idaho during the- school year 1929-30.

. As to your second inquiry, it is my opinion that any

teacher now teacliing in the public schools of this state .
* who does not have two years’ normal school work, or who
had not taught in the" publlc schools ‘of this. state for a
period of elghteen months prior to September 1, 1928, may
_not be permitted to teach in the elementary schools of this
state for the school year 1929-30.

* In:view of the fact that cer tIfACates may not be gmted
. to those who do not have the qualifications above defined
and the further statutory restriction that without.a cer- -
tificate a teacher:may not :,draw compensation for his ser-
vices, a teacher mnot posséssing the 'quahflcatlons above
described would not be ehglble to receive pubhc moneys
for his services. -

To Sz‘a?e Supt. of Pub. Ins g : W. D. GILLiS,
71]xy 14, 1929. - ; L Attorney General.

~

E TEACHERS’ CERTIFICATES
Llfe Certlflcates to Aliens: Must Be Natu‘rallzed

.. Within Seven Years

134. : QUESTIONS

. -Is an alien entitled to a hfe certlflcate as a teacher: -
upon declaration of intention to become a citizen of the
United: States, all other requirements of the school laws
havmg been complied with? . °

2. JIf entitled to such celtlflcate upon deularatlon of
intentién to become a citizen, is such person entitled to
receive the 1egulla1 form of certificate without defacement -
in any manner jor is such person only entitled to receive
a certificate stdting on its face that such person is not a
citizen and that such certificate is invalid after a certain
date (period of time allowed for complete naturalization,
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Sec. 1, Ch 215 Laws of 1921) unless accompanled by’ final -
i naturahzatlon papers"

3. Sectlon 7, Chapter. 215, LaWs ‘of 1929, provides: -

that “ .. *When such: certificate . . . shall have been issued- -

to any person who shall not Wlthln seven years become a :
citizen, such certificate shall be automatically revoked .. .
At what date does this seven year period begin to run: (a)

date of entrance into United States: (b) date of declaration
of intention to become a citizen; (c) date of the lssuamce B

of the cert1f1cate‘7 L i

|

R |
- OPINION :; ~ . i

Replylng to your first questlon, Section 77 of Chapuer i

215 of'the Laws of 1921 relates to certlflcates granted
aliens and reads as follows:

[ “No person shall be granted a certificate or
employed as a teacher in any public school, who is
not a citizen of the United States or who has not
declared his intention to become such: PROVIDED,
That when such certificate to teach in the publlc
schools in the State shall have been issued to any
person- who shall not within seven years become a
citizen, such certificate shall be' automatically re-
voked, and such person shall be ineligible to 're-
ceive a certlflcate untll he becomes a fully natur-
ahzed citizen.”

It will be noted that it declares a prohlbltlon agamst

the issuance of a certificate to a person “who has mnot i
declared hls intention to become” a citizen of the United

- State. It implies that a certificate may be granted to a .
person ‘who has declared his intention but the proviso de- .
clares that there shall be an automlatic revocation of a ":.:

certificate so issued if the person or alien to whom it was
issued “shall not within seven years become a citizen.”
Anm alien is required to declare his intention to become
a citizen of the United States at least two years prior to
his admission .as a citizen (8 U. S. C. A. Sec. 373). Such
alien having .so declared his intention must then file his
petition for naturalization not less than-two nor more than
seven years after .such declaration. It must appear to the
court admitting an alien to citizenship that he has, immed-
iately preceding the date of his application for c1tlzensh1p,
 resided continuously within the United States five years
_ at least and -within the state or territory where such court
is at the time held one year at least, and that during that
time he has behaved as a man of good moral character,
attached to the principles of the Constitution of the United
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States,and well dlsposed to the good order and hc.pplness
of the same. (8 U. S. C. A. 332.)

In view of these requirements of the federal ‘statutes
it is apparent that, after an alien has declared his inten-
‘tion to become a citizen of the United States and has been
.glanted a certificate to teach in the schools of this state,
it is impossible td determine at the time of glantlng or
issuance of such certificate whether or not such alien will ..
“within seven years.become a citizen of the United States, -
- or whether he will ever become such citizen. It is, therefore,

apparent that Section 77 of Chapter 215, Laws of 1921,
. contemplates that if such alien does not,; within seven years -
- after the issuance of such certificate, become a citizen of
the United States, such certificate shall be automatically
revoked, and after such revocation, the person ‘would be -
mehglble to receive a certificate until he became a fully
naturalized citizen.
; It is, therefore, my opinion that an alien is not entitled
. toa hfe certificate as a teacher upon declaration of his in-
tention to become a citizen of the United States, even
though all other requirements of the school laws have been

complied with.
' Tmnmg now: to your second inquiry, the fmegomg
opinion on No. 1 disposes of this questlon

Replying to your third inquiry, the seven-year perlga/
referred to in Section 77 of Chapter 215, Laws of .1921,
apparently has reference to the date of granting the cer-
tificate provided for in said sectioi, and, therefore, said
period would begin to run -from the date of the issuance
of said certificate. If at any time during the seven-year
period it is ascertained that such person cannot within the
seven-year period become a citizen of the Unitad States,
at the time of such discovery the certificate might be
revoked, but if such fact be not ascertained until the end
of the seven-year' period, the certificate would be -duto-
matically revoked at the end of that period. It would seem
that Section 77 of. said chapter contemplates that it is nec-
essary that an allen to whom a certificate has heen issued .
become a c1tlzem of the United States within seven years.
after the issuance of such certificate.

It 1s, therefere, my conclusion and opinion as to your
third inquiry that thie seven-year period provided for be-

gins to run u-po}‘n the issuance of the certificate and not at

-
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the date of entrance into the United States or date of -
declaration of intention to become a 01tlzen

-~ To Mr. Thomas A. Madden W, D. GILLIS, ‘
. Novembe) 15, 1.929. - ' -Attorney General. -

VACANCIES

When Highway Commissioner Is Appointed to Fill Vacancy, -
He Holds Office Only Until Next Election

135. QUESTION:

Where one of the Commissioners of a highway District :
fails to qualify and the other Commissioners appoint a
successor, will this successor. hold for the full term of the
person whose place he fills, or shall the office be filled-at
the next general election?

COpr1 NION

Filling of vacancies is dealt with in Sectlon 1500 C S.,
as amended by Chapter 31, Laws of 1927, whieh prov 1des :
that each vacancy o‘ccur,ring in the office of the Highway
Commissioner, other than by expiration of the term, shall
be filled by the Highway Board. I assume from this that
the tenure of the appointee is governed by the general law
since it is not specifically stated as to what his tenule
shall be. :

Sections 466 and 467 C. S., provide that appomtments v
made under this chapter shall be until the next-election, at
which the vacancy ishall be filled. There seems to be no

other provision relating to any officer, either state, pre- . .

cinct or county, except ‘members of the Supreme Court
and the Judiciary where the appointee is run past the next :

- general election. -

Therefore, it is the’ oplmon of this office that a High-
way Commlssmner does not come within this excéption and, :
for that reason, at the next general election there should :
be also an election to fill this vacancy for the unexpired
term of the appointee’s predecessor. o

To Mr. Harry Baker, =~ - W. D. GILLIS, -
November 2, 1929. - Attorney General.
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Should Be Confirmed at Spgcial Sessibn

136. QLESTION ‘

- Under the Constitution, should your executive appoint-
ment to fill the vacancy existing in the office of the Lieu-
‘tenant Governor,. arising by reason:of the death of the.
Honorable W. B. Kinne, be sent to the Senate for con-
firmation at the Extraordinary Session of the Legislature
-called by Your Excellency to convene on February 24, 1930
or should this appointment to fill said vacancy be. trans-
mitted to the Senate for action thereon at the next regu-
lar session to convene in January, 19317

OPINION : i

An opinion render ed by this office on October l 1929,
to Your Excellency held that a vacancy existed ln the
oftfice 'of Lieutenant-Governor.

Section 6 or Article IV of the Constitution ot Idaho pro-
vides the method for' filling said vacancy, and neads in
part as follows

COYIf durmg the recess of the senate, a vacancy’
occurs in any. state or district office, the governcr
shall appoint some fit person to discharge the
duties thereof until the next meeting of the sen-

ate, when he shall nommate some person to fill
such ‘office.”

The Constitution clearly contemplates joint action by
the Governor and the Senate in the matter of such appoint-
ments when possible and as soon as possible, and the pro-
vision providing' for the appointnrent of a person tc occupy
the office until' confirmation by the .Senate requires the
construction that the Senate should be permitted to act
when next in session. _

It, therefore, appears that the only question that con-
fronts us at this time is whether or not the convention of
the Senate at the Special Session will amount to'a “next
meeting” of the Senate. ‘

Section 8 of Article III of the Constitution provides as

folloyws:

“The sessions of the leglslature shall after the -
first session thereof, be held blenmally, at %the
capital of the state, commencing on the first Mon-
day after the first day of January, .and every sec-
ond year thereafter unless a different day shall
have beem appointed by law, and at other times
when convened by the governor.’

Section 9 of Article IV of the Constltutlon p10v1des for -
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the calhno of sess10ns of the legislature on extraordlnar"
.sessions.

In the case of State vs. Olson, (N. D) 176 N. W. 528,
-the question of whether or not a special séssion of the legis-
lature was in reality a session of the legislature was pre-
"sented to the court. In this case the court said:

“Can there be any question that the legislature
which met- in special session in 1919 was a legis-
lative' assembly? Can it be doubted that such ses-
sicn was not a session of the legislative assembly?
Is there any room for construction or argument
that, under the :Constitution, the same menibers: of
the Housé and Senate might one day be. sitting in
regular session bound by the constitutional provi-
sions, requiring a two-thirds vote in order to enact
an emergency measure, and, that acts not so-passed
should not become effective-funtil July 1st, and that
several days ‘later, after adjournment’ and recon-
venement by the Governor, this same legislature, ]
compo$£d of exactly the same members, sitting in
special session, would have the -power to enact
statutory enactments irrespective of the constitu-
tional provisions, and in disregard of the legisla-
tive power reserved to the people in the initiative
and referendum””

“In People v. Rice, 135 N. Y. 473, 31 N. B 921,
923, 16 L. R. A. 836, the point was made that an
ext"aordmary session was not. such a session-.as
was contemplated by the Constitution. It was held
that an extraordinary session is nevertheless a ses-
sion of the legislature; that the Governor, by the
terms of the Constitution, has the power to con-
vene the Legislature on extraordinary occasmns,’
and that when convened the legislature was m ses-
sion. ‘

The Supreme. Court of the State of Florida, in the mat-
ter of In Re Advisory Opinion to the Governor, 59 So.
782, was called upon to answer a question similar to the
one in the instant case. A request was made by the Gover- .
11or for an opinion as to whether appointments by him of
a Supreme Court Judge, State Attorney and Judge of the

Crimiinal : Court should be submitted for confirmation at

a Spec1al Session of Jche Legislature. That court,;with pro-
visions of its Constitution quite similar to our own, held
that the appointments should be submitted to the Senate
for confirmation. It likewise held that such confirmation
‘was not legislative business.

It is, therefore, miy opinion that it is your executive °
duty to transmit to the Senate for its action thereon at the
Extraordmam Sesswn convened by your ploclamatmn for

Digitized from Best Copy Available



244 OPINIONS OF ATTORNEY GENERAL

February 24, 1930, your appointment of the Honorzble O.
E. Hailey as Lieutenant-Governor of the State of Tdaho,
such appointment having been made by you since the ad-
journment of the last session of the Legislature.

It is my further opinion that thé convening of the Legis-
lature by your proclamation at such Extraordinary Session
will amount to the next meeting of the Senate, as provided
in Section 6 of Article IV of the Constitution, above re-
ferred ‘to. .

To Hono;able H. C. Baldr sze W. D. GILLIS,

Governor of Idako, * i Attorney General.
-February 21, 1930. :

WAREHOUSE RECEIPT

: A‘ClalvlsehPerinit_ting Shipment of Grain From State May
Not Be Incorporated in a Negotiable~Warehouse Receipt -

- 137. 'QUESTION:

May the followmg clause be incorporated in a negotlable
warehouse receipt for use in this state?

“‘The owner hereby expressly consents and
agrees, and the right is hereby given the Union :
Wholesale & Mere. Co., in case of‘cong'estion at its
elevator at Craigmont, Idaho, to ship any or all
bulk, ,g;rrain to the Pacific Coast Terminals for stor-: -
age.

. OPINION

Upon an examination of the statutes of thls state relat-
ing to uniform warehouse receipts, it is the opinion:of this

office that.such statutes do not contemplate the shipment ::-

of grain stored in a warehouse in this state and for which

a warehouse receipt has been 1ssued to pomts outside of .
this state for storage.

To Uiion Warehouse & ‘W, D. GILL’IS,}

Mereantile Co., ~ Attorney General.
July'3,1930. ' . L
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X3 T H E C O W ’) '
.. By '
. JUDGE JEREMIAH NETERER

The inspiration for the writing of the following history of.the
faithful friend'of man, the cow, was the decision in the Oleomar-
garine case. The plaintiffs in their attack upon the constitutionality
of the Act had given a long history of the butter substitute, dwelling
on the fact that it was invented during the Franco-Prussian War
and lauding its usefulness to man. Judge Jeremiah Neterer of the
United States District Court for the Western District of Washington,
who wrote the decision in the case of Best Foods -Inc., vs Welch
et al, doubtless feeling that the long and honorable history of the
cow should be told, wrote the following into that decision.”My excuse :
for placing it here is that it is worthy of having wider circulaton
than the tombs of a law library will permit.

“* * * In view of the statement of the history of the mventlon
manufacture and introduction of oleomargarine, and the contention
that the cow and factory are competitors, a brief statement of the
origin and ‘development of the cow follows: -

“The earliest written records, nearly four:centuries before -Christ,
in the Vedic Hymns written in Sanscrit and' preserved in India,
it is said, give us our first authentic information . of .the cow. The
Aryans on the plains of Gentral Asia, to whom the common ancestérs
of all the ‘white races’ can be traced, are said to be the first to use
cow’s milk as a life sustaining substance. The domesticated cows.

of the Aryans are the ancestors of our cows, whence she was taken - :

through Asia, Africa, Europe (Sweden, and Denmark, ‘ko’ and Ger-’
many, ‘kuh’) and flnally a~few into the new world by Columbus or
the second voyage in 1493 to the island of Santo Domingo, and to"
Mexico in 1525, and Florida in 1538. The first shxpment to New
England was made in 1624 by Governor Winslow.

“The Hindus, Greeks, Egyptlans, Romans all revealed great
consideration for their cows. The Grecian urn, immortalized by
Keats, depicted:a familiar scene: ‘To what green altar, O mysterious
priest, Lead’st thou that heifer lowing at the skies, and-all her silken
flanks with garlands drest? In Egypt the cow. was “sacred. to Isis,
in Uganda in the heart of Africa, the tribal cow is thought holy
and the milk cared for with elaborate ceremonies. The Greek poet
Hesiod in his work on agricultural ‘Works and Days,’ offered advice
and admonishes. care of the Grecian herds. Jacob and his brethren
said to Pharoah: ‘Thy servants hath been about cattle: from our-
youth even' until now both we and our fathers.” The cow was: wor- '
shipped in Babylonia and in Tyre. The Jews thought milk -most
valuable, and described :the blessings of the land of promise as.a
land ‘flowing with milk and honey.” C:sar, in war with the Gauls,
observed that the people on the shores:of Lake Geneva did not farm,
but ‘lived by keéping. cows.

“In India veneration for the cow has contmued in many parts
as part of their religion, and in some native states the law pro--
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hibits the killing of. cows, and some Tibetan tribes treat. their

dairies as holy temples : ,

“Thus development of the cow has been a contmuous, pro-
gressive change; the unfolding as natural and inevitable under the
tender care of an intelligent keeper as the ‘unfolding of a flower.’
Cows have developed from a milk production. sufficient only to sustain
their offspring to 383,361.7 pounds of milk (off1c1a1 test for one
~vear) by De Kol Plus Segls Dixie containing 1,349.31 pounds of
butterfat, and 37,381.4 pounds of milk contai'ﬁing 1, 158 95 _pounds
of butterfat.by Segls Preterje Prospect.

“Milk, it is sald contains all of the vitamins essential to life
and grow th. *The * ¥ * white race * * * cannot survive without dairy

_ploducts (Herbert Hoover, now President of the United States, -

queted in ‘The Path -of the Gopatis.’)

The large ranaes have given way to the settler and the home
builder. Commercml cattxe.have disappeared from the open plains,

‘The small farmer and'.the;dairyman have and are appropriating the

‘open spaces. The Handbook of Dairy Statistics, Bureau of Animal
Industry, U. S. Department of Agriculture, Washington, D. C. 1928,
.states that Idaho in|1924"Produced on farms 78,505,003 gallons of
.milk and 3,661,728 pounds of farm butter from 151 122 cows. From
“comparison of per capita consumption based on the national agricul-

“tural report, they consumed approximately $10,500,000- worth of for- -

cage at the farm, and the total value of the mxlk produced by com-
parison With the san‘he report, was appraximately $19,000,000.”
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DOCKET 1929-1930-

UNITED STATES SUPREME COURT

34 Matter of Estate of Samual Marz Rothchild, deceased, and
Auvne Fall: Rothchild, deceased. Inheritance tax case. Writ of .
Certiorari denied. Pending distribution. - R

270 C. A. Jungst, et al vs. H. C. Baldridge, Governor, et al. Appealed
" from U. S. Statutory Court, District of Idaho, .Southern: Divi-",
sion. Conatltutlonahty of Ch. 148, Laws of 19"9 (Butcher Act)
Pending on appeal. A :
288 New World Life Insurance Co. v. W. D. Gillis, Attorney: Gen-
eral and Vermont Loan tad T'7ust Company vs. W. D. Gillis,
Attorney. General. Appealed from U. S. Statutory' Court, Dis- !
trict of Idaho, Southern Division. Taxation of Capltal Stock in
competition with Banks. Pending on appeal.-

UNITED STATES CIRCUIT COURT OF APPEALS

4z’-12 P. H. Detwelle) et al v. John S. Welch, et al. Appealed from :
Federal Court, Idaho Southern Division, Re: Constitutionality -
of Idaho Potato Grading Act.’ Pending.

UNITED STATES DISTRICT COURT o

277 Best F'oods,«Ifnc. vs. John S. Welch, as Commissioner of Agri- :
culture, et al. Before U. S. Statutory Court, District of Idaho, :

Scuthern' Division. Restrain collection of tax on oleomargarine. .

Decision for defendants. i
279 Otto Zurcher, et al, vs. John S. Welch, et al. Before U. S. Stat-
. utory Court, Dlstrlpt of Idaho, Southern Division. Restrain
collection of tax on oleomargarine. Decision for defendants.
280 Davidson Grocery Company vs. Johw S. Welch, Commissioncr
of Agriculture, et al. Before U. S. Statutory Court, District

of Idaho, Southern Division. Restrain collection of ta\ on oleo-* -

margarine. Decision for defendants.

281 Fualk Mercantile Company vs. John S. Welch, Commissioner of
Agricultire, et ul. Before U. S. Statutory Court, District of /-
Idaho, Southern Division. Restrain collection of tax on .oleo-
margarine. Decision for defendant. S :

230 Ernest Suuve vs. V. H. Abbott, et al. Lastern Dx\xslon, Distri-. -
bution of water. Decree entered. ‘ . -

239 Insurance Finance Corporation vs. Plocnix Seciritics 3me
poration. Eastern Division. Possession of assets of Idake Fire
Insurance Company held by Director of Insuranc‘e.'Pending.

332 The.Oregon Mortgage Company v. W. D. Gillis, Attorncy Gen-
eral. Southern Divisiqn. Taxation of Capital stock. Action dis- :

- missed without prejudice.

341 In the matter of Kootenai Motor Comz)mz_/ Bankrupt. C]mm:
for gasoline tax. Pending. o
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Alton and Soythern' R R. Co, et al. vs. “United States of Ameo- B

ica. Rate case. Pending.

Geo. N. Carter, Commissioner of Reclamation vs. Blmne County

Investment Company, et al. Southern Division. Little Lost River

Suit. Pending. i

National Savings and Loan. Assoczatw'n vs. V. D. Gillis, Aitor-

ney General of Idaho. Taxation of Forelgn Bldg. and Loan

Ass'ns., Decision for' plaintiffs. : )
(a)" Vermont Loan - and Trust Com;uanJ vs. W. D. Gillis,

Attorney General of Idaho. Taxation of I‘orelgn Corparacz 1ons -
Injunction denied. .Appealed

(b)  Vermont Loan - and Trust Compmz_/ vs. . D. G1l11s,

Attorney Generel or Idcho. Taxation of Forelgn Corporations.

Injunction denied. Appealed. : i

P. H. Detweiler, et:al v. John S. Welch, et als P{Dceedmgs to .
determine Constitutionality of Chapter 115 of the- 1929 Session

Laws (Potato Grad!ing Act). Decision for plaintiffs. App=zaled.

HEARINGS BEFORE FEDERAL BOARDS
AND COMMISSIONS - ;

INTERN;\TIONAL JOINT COMMISSION

Re: Application of West Kootenai Power and Light Co. Re-
straining condemndtion of lands lfor power site. Pending.

i INTERSTATE COMMERCE COMMISSION
Public Utilities, Commission ws.- Union Pacific. Railroad Co.
et al. Clarkston-Homestead railroad. Relief denied. ‘
State ex rel. Publtc Utilities Convmission vs. Oregon Sho)t Line
¢t al. Rate case on oils, gas, etc. Action dismissed. -
Public ' Utilities Contmission vs. O)egon Short -Line R. R. Co.
Rate case on bricks. Pending.
Public Utilities Commission vs. O)egon Short Lme R. R. Co.
Rate case on Peas and Beans. Pending.
Public Utilities Conunission vs. -Oregon Short Lme R. R Co.
Rate case on Onions. Pending.
Public Utilities Commission of Idaha v. Oregon Short Lme R. R.
Co. Rate case on deciduous fruits. Pending.
Pudlic Utilities. Commission vs. Oregon Short Line R. R. Co.
Rates on Petroleum products. Pending. )
Oregon - Washington Railroad -& Navigation Co. vs. United

" States of America and Public Utilities Commission of - Idaho,

Intervenor. Re: Construction of 18:) mlles railroad through Cen-
tral Oregon. Pendmg

Cdlifornia Growers’ ‘and Shippers Plotcctn'e League s The:
Atehison, Topeka & Santa Fe Reailway Co. et al, and Public
Utilities Conznussmn of Idaho, Intervenor. Rate case. Deciduous
Fruits. Pending. o

Public Utilities Commission, the Statcsman P)mtmg Cao mpany,
Capital. Ncws Publishing Compan_; vs. Oregon Short Line R. R.
Co. Rate case on printed matter. Pending.
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LAND OFFICE, BLAC}\FOOT IpAHO | -

228 _Aevm Sweat Mmmg Co. vs. State of Idaho. Contest of Mmmg .
- Claim. Decision affirmed. ’

255 Application of Josephine R. Jarvis for Mineral Patcnt Pro-
. test on part of State_Qf Idaho Pending.

- HEARINGS BEFORE STATE BOARDS

BEFORE STATE COOPERATIVE BOARD OF FORESTRY

363 (1) Proqeedmgs before State Cooperatlve Board of Forestry -
to establish reforestation district in Latah County. N

363 - (2) Proceedings before State Cooperative Board of Forestry

to -establish reforestation district in Clearwater County.  *°

363 (3) Proceedings before State Cooperative Board of Forestry
to establish ‘reforestation district in Clearwater  County.

‘COMMISSIONER OF RECLAMATION

390 Hatter ‘of . application of wafer on Charles F lekey lands
B Transfer of water right. Pendmg

! DEPARTMENT OF LAW ENFORCEMENT

365 Matter of  revocation of medical license of W. H \Iarshal
Revocatlon of license. Dlsmlssed

INDUSTRIAL ACCIDENT BoarDp
VVorkmen s Compensation Hearings
(Closed)

State Clazmant v. Kaniksu Boom & Namgatwn Company, Em- .
ployer, et al. Re: A. J. Buchanan, deceased. Claim by state Auditor.:
Fmdmgs of fact rulings of law and award denying state’s claim.

State, Claintant v. Bimker Hill & Swlivan Mining &:Concentrat- .
ing Compam , Fmploye)—Re Jowir-H. Stewart, deceased. Claim by
State- Auditor. Award in favor of State. Appeal to District Court_
by eniployer. -

State, Claimant, v. Bowe Payette Lumbev Con:pazu, employer,
et al—Re: Amndrew McPherson, deceased. Claim by State Auditor.’
Awand in favor of state. $1,000.00 paid to State October 22, 1929.

State, Claimant v. Panhandle Lumber Company, Embployer, et
al— Re: A. J. Hatch, deceased. Claim by State Auditor. Award

!in favor of State. $1,000.00 paid to State March 10, 1930.

* State, Claimant v. Bunker Hill & Sullivan Mining & Concen-
trating Company, Employer—Re: Charles V. Griffith, deccased.
Claim by State Auditor. Award in favor of State. $1,000 pald to
State June 14, 1929. : )

- State, Clavmant v. W inton Lumber Company, Employer, et al.— -
Re: Wendell Lantz, deceased. Claim by State Auditor. Award in -
favor of State. $1,000. 00 paid to State August 16, 1930,

State, Claimant v. Winton Lumber CO"l])Cl‘IlJ, Employer, et al—
Re: Albert McCluskey, deceased. Claim by State Audltor Award
in favor of State. $1,000.00 paid to State July 3, 1930. v

N
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TNDUSTRIAL ACCIDENT BOARD
. Workmen’s Compensation Hearings
(Pending) . .
‘ [ . B
State, Claimant, ». Kaniksu Cedar Companyi:Employer, let al
Re: Charies Wood, deceased. Claim bir State Auditor. .
State, Claimant v. Tamarack & Custer Consolidated Mining Com-
pany, Employer, et al—Re: Peter Johison, deceased. Claim by State
Auditor. - : S

State, Cluimant v. Clearwater Timber Company, Employer, et al. '

Re: George Lowe, Deceased. Claim by .State Auditor.
~ State, Claimant v. Clearwater Timber Company, Emplo_/er, et al
Re: Iwm(' Niemi, deceased. Claim by State Auditor.

State, Claimant v. Cledrwater Timber Company, E'mployeJ et al.
Re: John P}uhpsmz deceased. Claim by State:Auditor.

State, Claimant v. Clearicater Timber Company, Employer, et al.
Re: Charles Pawlson, deccased. Claim by State Auditor.
State, Claimant w. Edward Rutledge Timber Company, Employer,

et al. Iw Frank Domuain, deceased. Claim by ‘State Auditor.
State, Claimant v. Humbird Lumber Conipuny, Employer, et al -

Re: William Gray, dgcéua’(’d. Claim by State. Auditor.
State, Claimant v..Edward Rutledge Timber Company, Employer,
et al. Re: Ed. Brighum, decedsed. Claim by State Auditor.-

State, Claimant v. Clearwater Timber Company, Ewmployer et al.

Re: John Awrcher, deceased. Claim by State Auditor. Award in favor
-of Staté. Appealed to District Court.

CASES IN ;JUSTICE’S COURT

380 State ex rel. E. . Gallet vs. Catherine M. Johnson, executriz
of estate of Richard H Jolmso)z deceused. Ada County. Inhﬂrltance

and transfer tax.. Pendmcr i “

CASES- IN;'- PROBATE COURT

329 State of Idako rs. J. II' Nesbitt. Custez'- ‘County. Attachment .

suit. Pending. . R

370 Matter of Estate of Edward Little, deceased Shoshonef County.
Claim for moneys escheated to state. Pending. . :

‘896 Muatter of estate of Jeanette Baldeck, deceased. Nezperce County.
Inheritance tax Case. Pending.

105  State v Itha Johmson, Guardian M_/) tle O. Woodfin, mcompe-
tent. Latah County. Maintenance charges for keepmg ln Insane
Asyvlum. Pending.

338  State cx rel. E. . G. Gallet v. John L. Nuylér and Gamge N.

Lamphere. Suit to colleet Inheutance Ta\ . Appealed to Su-'

preme Court. L
SUPREME COURT OF IDAHOY ;;
' . (Original Proceedings) -

205 State ex rel. Capital Investment CompauJ v. Fred E Lullens
" Secretary of Srtate. Original Action for Writ of Mandate.
Pending: _ _ " i
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Bmslezbla I)ﬁgat‘u}n District et ali v. Clinton H. Hartson, -
trict Judge. Original Action. Writ of Prohlbltxon for distribution
of water. Pending.

Payette County v. H. C. Baldridge, Gmemm ¢t al,. as State :
Board of Equalization. Original Action for alternatlve writ of
mandate-to compel assessment. Pending.

Herbert :Corey v:-Clinton H.- Hartson, District - J-ndge Original
Actlon Writ of Prohibition (Euvenlcs) Dlsmlesed by Plain-

- tiff.

282"

343"

Dra B. Lane . F; ed E. Lukens, Secr eth of Stat( Onglnal :
Action.. Writ of Mandate (Four year term. ) Granted. :

State of; Idcho and -Wood Livestock Co. v. Raiph . Adair,

.. District Judge. Original Action Writ of Certlorarl Denied.
352

Minidoka County et -al. v. E. M. Hoover, Commissioner of Publiec =

Investments. Original Action. Writ of Mandate. Compel Com-. !

missioner to submit claim for delinquent taxes to board of

: exammers Granted and made permanent.

353

358

361

419

285

399

400

ﬂlnudoka County et al v. E. 3. Hoover, Commzqcaonc) of Publu
Investments. Original Action. Writ of Mandate to compel Com-
missioner- to submit claim for delinquent taxes to board of
examiners. Granted and made permanent B

Boise Street Cer Company v. Ro_/ D. Leonardson, Aeecsso»
Original :Action. Petition for Writ of Mandate to-compel assess-*
or to accépt motor vehiclé license. Denied. T
John Logan v. Geo. N. Carter et al. and Blaine Count_/ Tnvest-
mént Company, et al. Original Action. Mandamus. Motion to
Quash sustained. ) RO
W. C. Pond.v. Byron Defenbmh Treaswrer State of -Idaho. :
Mandamus. Pendlng .
State v. Troutmen. Appealed from Eugenics Board and from'
District Court. Pending. :

.SUPREME. COURT OF IDAHO:
(Civil Appeals Closed)

Cassia County, et al vs. C. A. Bauer, Appellant. Appeal from
District Court Cassia County. Tax lien case. Judgment for

- Respondents . affirmed.

James W. Williamns et aI Appellants vs. H. C. Baldridge, Gouv-
ernor, et al, as State Bodrd of Equalization, Respondents. Ap- _
peal from Dlstrlct Court, Ada -County. Enjoin allowance of
tax exemptlon onmpuniping plants. Judgment affirmed.

Lore G. C/ .apman, €t al, Respondents vs. Ada County and Johi
Jackson, Probate Judge. Appellants. Constitutionality of Chap.
91, 1927 Session Laws. Probate. Court Fees. Affirmed.

State ex’ rel. Gallet vs. Bunkerhill & Sullivan Mmmg C'o
Rcspondents Re: death of John Stewart. Appeal from Indus-
trial Accident Board. Collection of $1000. due State of Idaho _
Judgment affirmed in part; -Reversed in part.

State ex ' rel. E. G. Gallet, Appellant vs. CIemwutu Timber
Co., et al, Respondents. Re: Death of Myron ‘Pierce. Appeal -
from Industrlal Accident Board. Collection of $1000 due State .
of Idaho Judgmen't afflrmed
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J. E. Arkoosh, et al] Appellant vs. Big Wood sza\l‘Compan_/
et al, Respondents ppeal from District Court, Blaine County.
Water suit. Aff!rmed in part; Reversed in part. Remanded.
State ex rel. E. G. Gallet vs. John T. Salisbury, et al. Appeal
from District Court; Ada County Collection on Bond. De.fault
in Fish and Game lficenses. Settled out of court

State ex rel. I. H. Nash, appellant vs. Emma L. Reed, County
Treasurer, Respondf:mt Appeal from District Court, Elaine
County. :Judgment reversed. "~ ‘

Federal Land Bank,.Spokane, Appellant s. Robert T. Stewart,
County Treasurer, let al, Respondents. Appeal from District
Court, Lembhi Coun v. Remove personal property tax lien from
realty. Reversed and remanded.

Preston A, Blair Qompany vs. J. D. Jensen, Sheriff. Appeal
from District Court, Bingham County” Assessment of automo-
biles. Judgment fox“ plamtlffs ,
Grangeville nghwaJ District vs. J. F. Allshw, et al. Appeal

from District Court, Idaho County. .

Utah~Mortgage Loan: Corp. v. W. D. Gillis, Attor ney General
Appellant. Taxation of Capital Stock in competition: with banks.

Judgment for plamtlffs affirmed.

Spolccué and Eastern Trust Company v. U’ D. Gzllzs, Attorney
General, AppellantJ -Taxation of Capital Stock in comp=atition
with banks. Jud,gment for plaintiffs affirmed. ‘

Union Central Life Inswrance Company v. W. D. Gillis, Attor-
ney  General, Appq'[(unt. Taxation of Capital” Stock in compe-
tition with banks.!Judgment for plaintiffs affirmed.

Chicago Livestock Loan Company v. Ada County and ROJ D.

Leonardson. 1. D Gillis, Intervenor and Am)ellant Judgment

for plaintiffs affirmed.

Carl L. DeLong ctl al v. Jokhn S. Welch, Comm’cswne) of 4g>z-
culture, et al; appellants. Appeal from Order of District Judge
denying change of venue. No defense. Dismissed. '

SUPREME COURT OF. I_DAHO
(Civil Appeals Pending) _
Appllczitlon of Blackfoot. City Bank for Transfer of Water

~ Right. Appeal from: decision of Commissioner of Reclamation.

Protest by State against transfer. Pending.

James Twrnbull, et al, vs. Consolidated School District No. 31,
Blaine County et al. Appeal from District Court, Blaine County.
Restraining disbursement of fire insurance money. Perding.
State ea- rel. E. G. Gallet v. John L. Naylor, and George N.
Lamphere. Appeal from Probate Court, Latah County. Inherl-
tance tax case. Pending.

P. D.:Pace, Sheriff v. 1. W. Barlow Am)ellmt Appeal from
District Court, Cassla County. Habeas Corpus ‘Proceedings.
Pending. .

Harry T.~West, ‘II B. Suvage et al. v. Department of Agri-
culture et al, Tqun Falls County. Restrammg provisions of

Chapter 115 of the 1929 Session Laws (Potato Grading Act.)

: Judgment for defendants. Appealed to Supreme Court. Pending.
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252

265

293 .

369

362

364

373

391

243 .

179
193
196
197
203

214

215

 SUPREME COURT OF. IDAHO
(Criminal Appeals Pending)

State v. Ray Green. District Court, Bannock Countv- Sale of::
Intoxicating Liquors. pending. T

State v.: Steinberg and Kimball. Original Action in District .'

80urt V]olatlon of potato Regulation Act. Pending in District: :
- Court.
© 274 State v. Cleo Bush. District Court, Twin Falls: County Assault
. with Deadly Weapon. Pending. P

State v-:0. Steinberg. District Court, Lemh1 County. Issuiné"

f check w1thout sufficient funds. Pendlng .
331 State v. Al Brown, Osmund Vallem and Mary Vallem. District-
¢ Court, Minidoka County Burglary, second degree. Pending. )

342.

State -0, Emmett Terry. District Court, Goodmg County. Per-. :
jury. Pending. i

. State v. ] B. Benzhmdt District Court, Bannoclx County Pend-j‘
 ing. :

State v. John C. McC{mg Dlstrxct Court, Gem County. Murder,
First Degree. Pending.

_ State v.. Roy. Elmer.. District Court- Twin Falls County Pend-.

. ing.
372

State v. Chris Carlson. Dlstrlct Court, Custer County Grazing: !

- sheep on cattle- range. Pending.

216

State v. George Hiramatsu, Sr. District Court, Frank]in Coun-:'

-ty. Pendmg
- State. v. Chester G. W.ard. District Court Benewah County

Assault.with Deadly Weapon. Pending.
State v. Jones F7 ank. District Court, Nez Perce County.” Pend- . |
ing. :

SUPREME COURT OF 1D AHO
(Cummal Cases Closed)

State oj Edaho v. John McPhe) son. District Court, Liemhi Coun- :
. Grand larceny. Affirmed. :

State v. ‘Stephen Dowell. District Court, Ada County. Rape.
Affirmed. :

- State v. T¥ csleJ V(ul Dlstrlct Court, Canyon County. Rape. .'
- Affirmed.

* State v..E. E. S(UCJ‘?ZS District Court, Bonner County. Selling ":

intoxicating liquors. Affirmed.

State v. J. M. Jensen and Abbott. Dlstrlct Court, Ada County.
Obtaining money under false -pretenses. Affirmed.

State v. John Autheman. District Court Bannock County. Mur-

. der, Second Degree. Affirmed.

Stdate v. Buck Van' Eaton. Dlstflct Court, Twin Falls County.
Possession of Intoxicating Liquors. Appeal dismissed. :

State v. Walter Pan Eaton. District Court, Twin Falls County. :
Possession’ of Intoxicating Liquors. Appeal dxsmlssed

State v. Floyd Hagen. District Court Adq County Recenmg :
Stolen Property Affirmed. 3 : :
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218 State v. Harry Knitson. District Court, Lew1s Countyj Fur-
nishing liquor to minor. Reversed and remanded | ‘

224 State v. Elery ThJ)mas Appeal from Dlstrlct Court,‘Twm,

' Falls County. Rap& ‘Affirmed. i

225 State v. Fong Wee. District Court, Ada Count5 Practlcmg
Medicine without License. Reversed..

229 Stateée v. 'Parley Clark. District Court, Cassia Co\mty Empezzle-
ment. Affirmed.

231 State . Ale:cundeq Bull. District. Court, Minidoka Gounty
Burglary.Affirmed.|

233 State v. Edwcin TJ Alvord. DlStl‘l.,t Court, ’\{[adx«on @onnty

. Furnishing ligquor o minor. Affirmed. J

234 State ». Edwin T.I Alvo)d Dlstrlct Court, Madlson County

. Rape. Affirmed.. | J—‘,

236 State v. Joe Petr ogallm District Court, Latah County. Intoxl-
cating liquor. Appeal dismissed. .

237 State v. Charles H. Gee. District Court, Ada County. Iu\olun-
tary Manslaughter’ Affirmed.

242 State v. John B}ﬂldl(’l/ District Court Twm Falls ‘County
Intoxicating Liquor. Appeal dismissed.

247  Stute . G. W. Fu!)ns District Court, Canyon County.q‘rans—
poriating Intoucanng Liquors. Afflrmed,

248 State v. Roland Parker. .District Court, Bonner County Sale
of Intoxicating Liquors. Appeal Dlsmlssed :

2:49  State v. John Drew, William Hammond and Earl Manion. Dis-
trict Court, Bmgham County. Burglary First Degree. Reversed
and remanded.

251  State v Malcolm Bentley. Dlstrlct Court Bmgham County

B Grand Larceny. Reversed and Remanded.

250 State . Ben]m;m]z MeReehan, District Court, Latah County \
Sale of Intoxicating Liquors. Reversed.

258 State ‘v. Elmer Stone. District Court, Bonner Count&r Liquor

- Charge. Appeal dismissed. . .

256  State v, Ward Otis Tharp. Dlstrlct "Court, Twm Falls County.
Murder. Affirmed.

260 State v. 4. B. Meyer, alias Sam Stevens. District Couri, Ban-
nock County. Obtaining Money under false pretenses Affirmed.

262 State v. S. H. Smith. District Court, Kootenm County. Embezzle-
ment." Affzrmed

266 State 1v. Ross dloseley. District Court, Twin Falls County. .
Selling intoxicating liquors. Affirmed. o ’

267  State v. N. E. Montgomery. Dlstrlct Court Cassia County.
Receiving stolen property. Affirmed. -

271 State v. Jack MecAllister. District Court Clark* Count), Petit
larceny. Affirmed. -

268  State ». Twrner. District Court, Twin Falls County. Possession
_of Intoxicating Liquor. Dismissed. : )

287 State. v. Ira Rogers. - District Court, Bonner County. Rape.
Affirmed.

208 State v. E. F. Bi-ace. District Court, Owyhee County. Trespass-

on C'xttle Range. Affirmed.
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State v.: Wzllza7n:Haskhzs. District Court, Bannocl'{* County.
Rape. Affirmed. ‘ - .

State v. Ben]amm 1fclxeelzaoz District 'Court 'Latah County
Rape. Affirmed,

State v. Walker Holde7 Dlstrlct Court, Latah County Per-'.

* sistent Violator of Prohibition law. Afflrmed

State v. Frank Twrner. Twin_Falls County, District Court.
Possession: of Intoxicating quuor Dismissed.

State v. Lester A. Repass Twin Falls County, D1strlct Court
Possessmn of Intoxicating Liquor. Dismissed on motion.

Stqte v. Viola Lowe. Appealed from District Court, Twm Falls
County Forgery Affirmed. -

'

DISTRICT COURTS OF IDAHO
. (Cases Closed) I

State ex rel. A.- H. Conner, v. Western Mutual Benefit Asso-
ciation. District Court Washington County. Dismissed.

:

Nels P. Larson v. John Welch, Commissioner of Agr sicultuwre.

and Hartford Accident and Indemmty Companyi Ada County.
Action for damages. Dismissed for want of prosecutlon
Frank E. Swmith, County Auditor v. City of Weiser,ct al.
I!("ashmgtmzI Cozmt_/ Quiet Title Suit. Decision for Plaintiff.

Matter of Estate.'of Joseph H. Mwrray, deceased,” Nez Perce o

County. Escheat matter. Decision for heirs.

J: A. Trivers v. A. L. Chapman, Robert L. Bdiley, et al. Default ‘

oh contract for highway. Recoxery on Bond. Benewah County. "
Dismissed. Settlement

Gooding County v. H. C. Baldridge, et al, as State” Board of
Fquaelization. District Court, Ada - County. Writ to compel
assessment of pumping plants. Dismissed. New Action No. 283.

R. D. Baker v. Fred Dill and Catherine Dzl? Cassia County

Foreclosure. No appearance by State.

Vida: L. Christ, Executriz v. Fred Ayotte, ct al. Lootenal Coun-
ty. Quiet Title Suit. Demurrer of State overruled.

William S.-Forrester et al. v. State of Iddho. Twin Falls Coun—
ty. Quiet: Title. No Appearance’ by state.

State. ex yel. Wood. v. Harry Moyses, et we. Ade County ‘Con-
demnatlon for hlghway Judgment for state.

State ex rel. J. D. Wood -v. Guy E. Smith, et al. Ada County.
Condemnation. Judgment for state.

State ex rel. J. D.-¥¥ood v. Perry M. Scott, et we. Ada County

Condemnation. Judgment for State.

State ex rel. J. D. Wpod v. Edward B. Smith, et . Ad's County.

Condemnation. Judgment for state.

Clair Glass v. Unknown Heirs, etc., of H. P. Gla.ss, deceased.

. Boundary County. Inheritance Tax. No defense by state. ._
People’s West Coast Hydroelectric Cor por ation,'v. R. E. But- "

tram and fane Dae Buttram and State. of Idaho. Blame County

: Dlsmlssed bettled
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Joim A. Garner ét al @ G. Clyde Baldwm, Ti’ater Master. F.re-’
mont County. Water decree. Granted. | s

Stute ex rel. Gallet Re: Peter John Luvm, deceused, v. Winton
Litmber Company. Shoshone County. $1000. due State. Judg-
ment reversed. Appeal from Industrxal Accident- Board.
Charles W. Griffith- v. Bunker Hill & Sullivan Mining Co.
Valley County. Appeal from Industrial Accident Board. Judg-
ment for State.

Wiorth "S- Lee v. Jennie Nash Charles S.. Geerhart, et al. El-
more County. Quiet Title. Inherltance tax. Disclaimer by State. -
Siate ex rel. C. K. Meacey v. Albert Johnson, Administrator. -
‘Latah County. Claim. for maintenance' of Insane Ward. Dis-
‘niissed.

In the Matter or the Estate of Daniel Hutclzznsom deceased.
Judgment for State. Money received.

In the Matter of the Estate of Richard H. Jolmsan. deceased.
Transfer tax. Dismissed. See new action No. 380.

First Church of Christ Scientist, in Boston, Mass., v. State of
Idaho, Benjaumin Norris, et al. Latah County. Transfer tax
matter. Disclaimer-by State. .
Carl L. DeLong et al v. John S. Welch, Comniissioner of Agri- -
culture et al. Twin Falls County. Recover damages. Dismissed.
State ex rel. E. G. Gallet v .Cari L. ?)eLong et al. Ada Coeunty.
Judgment for Inspection Fees. Dismissed. Plaintiff admitted
to bankruptcy. ) BTN

DISTRICT COURTS OF IDAHO
' (Cases Pending) -

State of Towa v, Mary E. Goodloe, Treasurer of Canyon County.
Canyon County. Tax question. Pending.

Charles TW. King v. Idaho Fire Insurance Co. Ada County.
Disposition . of| assets of Idaho Fire Ins. Co. in ‘possession
of Director of Insurance. Pending.

" State of Idaho and Wood Livestock Co. v. A. A. Ziegler. Cus-

‘ter County. Restraiping diversion of water. Pending. .
F.-H. Gifford v. Geco. N. Carter, Commissioner of Reclamation.
Camas County. Water decree. Pendmg '

D. H. W zllzams Trustee . City of Weiser, et al. Washington
County. Quiet Title Suit. No defense by State.

James Nelgbén et ux v. Thomas Lar sen, Martha E.. Rekdal et al.
Latah County. Inheritance tax. Pendmg

Hattie Rosa Lee Graves et al v. Alice-Barns, et al Latah Coun-
ty. Inheritance Tax. Pending. .

State cx rel. J. D. Wood v. John V. Huwrlbert and Mery L.
Hurlbert, ¢t al. Ada County. Condenmatzon ‘proceedings. Pend-
ing.

Elta M. Arnold v. State of Idaho, Cha)les 0. W mkman et al
Cassia County. Quiet Title Suit. Pending.

" Jolhm Hendrickson v. Peter Erikson et al. Latah L_,ounty Quiet,

Title. Suxt"~Transfer tax. Pending.
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312
313

314

316

317
318
320
324
323
325
326

327

333
334
335

336

T 337

340
348
349
356
366

371

State ex rel. E. B. Hooveo v. County of Gem et a{ Gem County .,

Pending.. Action for. cancellation of tax lien:.

State ex_rel. E.-M. Hoover v..Blaine Count_/ Blaine County.

Action for cancellation of tax Hen:- - Pending. - . .

State ex rel. E. M. Hoover v. Blaine County:et. al. Blaine
County Actlon for cancellation of tax lien. Pending.

State of Idako ©. Custer County et al. Custer County Act*on :

for; cancellatlon of tax lien. Pending.

Staa‘e ex rel. E. M. Hoover v. County of Bonner! et al. Bonner"

County Action for cancellation of tax lien. Pehding.

Twin Falls North Side ‘Investment Co. v. Henry O. Kissinger
et ctl Elmore County. Foreclosure of mortgage. Pending.

State ex rel. E. M. Hoover v. County of Idakio et al. Idaho*f

County. Action for cancellation of tax lien. Pending.

State ex rel. E. M. Hoover v. County of Twin Falls. Twin ' s

Falls County Actlon for camééltation of tax llen Pending.

State ex rel. E. M. Hoover.v. County of Bonneville. Bonneville : .

County Action for cancellation of tax lien. Pen‘dlng

State ex rel. E. M. Hoover v. Minidoka Count_/ eFt ‘al. Minidoka *

County. Action for cancellatlon of tax lien. Pending.

State ex rel. E. M. Hoover v. Blaine County ct all 'Blaine Coun-

ty. Action for “cancellation of tax lien. Pendlng,f

State for use and benefit of V. E. Oster et al v. Intennonn*am -

Nursery Company et al. Recovery on bond of nurseryman for
falsely labeling and delivering fruit trees.

D. L. McClung, et al v. Twin Falls North Side. Canal Co. Jer- -
. ome County. Rights on water contract. Pending.!

State ex rel. E. M. Hoover v. Power County et .al, Power Coun- :

'ty. Action for cancellation of tax.lien. Pending:

State ex rel. E. M. Hoover v. County of Lincoln et al. Linzoln @ -

County, Action for- cancellatlon of tax lien. Pendmg

State -ex rel. Hoover v.” County of Bingham et al. Bingham.

County." Action for cancellation of tax lien. Pendmg

State ‘ex rel. E. M. Hoover v. County of Cassia, et al Cassia )

County.: Action for cancellation of ‘tax lien. Pendmg

State ex vel._E. G. Gallet v. Kootenai Motor Company, a
corporation. Ada County. Collection of gasoline: tax. Pending

(Defendant admitted to involuntary bankruptcv)

State ex rel. J- D. Wood . Eugene Looney et ux. Ad'r.ms"'

County. ‘Condemnation proceedings. Pending. .
State ex rel: J. D. Wood v. J. H. Abshire et ux. Adams County
Condemnation proceedings. Pending.’

Mrs. Charles R. Hilding et al v. Lewiston Highway District

et al. Nez Perce County. Condemnation proceedings. Pending. -

State ex vel. C. K. Macey v. H. Melgard, Administrator. Latah
* County. Claim for confinement at Insane Asylum at Orofino..

. Pending.

Independent School District, Class A. v. Fred E. Lukcns, Conz- .

missioner of Law E'nfmcement Cassia’” County Restraining.
collectlon of gasolme tax. Pending,
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State e.l 1el W. I Gillis, Attorney General v. Idaho JTm)n ove- "
menit Compmzy Custer County. Mandamus. Pending.
leJ of Burley, Cassia County et al.' v. Fred E. Laukens, Com-
missioner of Luw Enforcement. Cassia County. Restraining
collection of gasoline tax. Pending. ! ‘
C’olumbza Trust Comp(m_/ et «l. v. Blaine County Investment
Conapuny. Butte County. Restrammg collection of gasoline tax.
Pending.
Fred G. Miller et wx v. W. A. Whitted et «l. Latah County.
Quiet Tltle suit. Pending. )
Agnca L. Weed et al v. State of Iduho ct «al. Latal: County.
Inheritance tax.: Quiet title suit. Pending.
E‘mfm(z Neal, ¢ widow, v. Harley Pefley et al. Ada County.
Trygnsfer tax case. Pendmg ‘
P. |H. Whitaker et al v. H. C. Bualdridge, Governor, et. al.
Cassia County. Restraining Department of Highways chang-
ing: highway. Pendmg
Norman G. Wells v. George N. Carter et al. Lemhi County.
thtle Lost River, suit. Pending.
State cx rel. E.|G. Gallet . National Surety Compan_/ Ada
County. Forestry/ matter; . collection on bond. .
Intermountain Lloyds, et al. v. E. . Porter, Commissioner of
Finance, et al- Alda County. For admission to write insurance.
Pendmg
Stite of Idaho ]v Humbird Lumber Company. Re Death of
Kenneth Darling: Bonner County. Appeal from Industrial Accx-
dent Board. Compensation award. -Pending.
Stitte ear rel. E. G: Gallet v. Clearwater Timber Company et al.
Re;: Death of John Archer. Appeal from Industrial Accident
Board. Compensation award. Pending. .
Beise Strect Car Company v. Roy D. Leonardson. BMandamus.
Pemdmg . C . ]

- . Hoover Comr. Public Investments cx rel State v. Village
or Ashton. Fremont County Non-payment of village warrants.
Pendmg :

,E M. Hoover; Commissioner Depcrtment Public Investments

- rel. State v. Village of Ashton and . O. W. Edwards. Fre-
mont County. Non-payment of village warrants. Pending. )
Stute cx rel. B 3. Hoover, Conunissiocr Public Investments,

. Village of Ashton and George Kent. Fremont County. Non-
p(.) ment of Village warrants. Pending.

State ecx rel. E. M. Hoover, Conmissioner, Public I"ucstmcnts‘
v, Village of Ashton and W. A. Lansberry. Fremont County.

~Non-payment of Village warrants. Pending.

E‘ 3. Hoover, Commissioiter Public Investments ea rel Stcte.
Village of Ashton and R. Marquardt. Frnmont County. Non-

payment of village warrants. Pending.

E. AI. Hoover, |[Commissioner Public Investments ex rel State,

v. Villuge of Askton and the Utah Power and Light Co. Fre-

mont County. Non-payment of Village warrants, Pending. .

{
i
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rIu the matte; of | death of O. C. Anderson. Claimants, N. : P’

Anderson and Maria Andeérson, v. Lynch Cannon Engz:zeeung
Company and Hartford Accident & Indemnity, Company. Claim
under Workmen’s :Compensation Act. Pending. |

Orcgon Short LGe R R. Co. v. Frankiin Co. et: al Tax Sult ‘
Pending..

People of Idaho, ex 7el W. D. GzIIzs, v W, Smith et . Rc_: .
Unsatisfactory Telephone Service. Bannock County. Pending.
Twin Fails Canal Co. v. J. D. Wood ex rel. State Injunction.en-
joining Dept. Puh. Wks., from constructlng brld’ge over Low
Line Canal. Pendlng

MORTGAGE FORECLOSURES IN DISTRICT COURTS '

(Pending) g :
Lo_an No. _ T
260 Stuate v. Meyers, et al., Ada County, Pending on_ demurrer.
- 3608 State v IWeber, et al., Blaine County, service  incomplete.
* 4069 State-v. Fischer, et al., Camas County, Service incomplete.
1283 State v. Wilson, et al., Cassxa County, Proceedings withheld
at request of Denartment of Public Investments. :
4885 State v. Hill, et al., Cassiai County, Servite-incomplete. K
4624 State v. Tagga)t et al, Custer County, Judgment taken, sale
pending. Rk
4373 Staie-w. Brown, et al., Custer County, Service 1n(:omplete P
3624 Q‘tafie 1. Lavery, et «l,, Fremont County Judgment taken, sale’
ending. ~
3628 .State v. Swmart, ¢ al.,, Fremont County, Servme lncomplete
4254 State v. Osborn,- et- al Gooding County, Servick incompléte.
2699 -State v. Ricks, et al., Madison County, Pending on demurrer. |
4649 State v. Murray, et al., Oneida County, Withheld at the re-
: quest of the Department of Public Investments
999 State. v. Brumnzell, et al., Owyhee County, Default entered
Ready for‘trial. - |
2196 Stiate v. Bowen, ot al., Power County, Service 1ncomplete
2678 State v. Bowen, et al., Power County, Service incomplete.
4503, State v. Minear, et aI., Power County, Service incomplete.: .
3650° State v. Mikesell, et al., Teton County, Furtheq proceedings
" " withheld at'request of Department of Public Imvestments, : .
4338 State v. Smack,; Twin . Falls Counts, Judgment taken, sale -

p mdlng, i

FARM LOANS SUBMITTED FOR COLLECTION

- Loar:

1
944

1416.

1867
1867
2193
2371

2501

AND CLOSED WITHOUT SUIT \

. © " Dec. 1, 1928 to Deec. 1. 1930 ‘
No. I
Tuwrner. Loan pl‘.ced in good standlng
Colburn. Closed without action. 1
Pritchard. Withdrawn by Department of Publlc~1n\ estmentr
Morgan. Closed by payment of interest.
Morgan. Withdrawn by Department of Public Inu.stments
Nate. Closed by partial payment of loan; extension granted.
Rader & Droeger. Loan placed in good standlng
Rogers Closed by payment of interest,
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2566 Rauks. Withdrawn by Department of Public Investments
2578 Hansen. Closed by payment of interest.
2628 Jenkins. Closed by payment of interest.

2699  Ricks. Closed by payment of interest.

2839 Rass. Extension of loan granted. R
2058 Miccwell. Withdrawn by Department of Public Inveﬁtment
3083 Hiinter. Closed! by extension of loan.

3109 FEvans. Closed by payment of interest. -

3180 Fogarty. Closed by payment of interest. )

3203 De¢ Puy. Closed by payment of interest. N

.;-.)) Mutthews. Closed by payment of interest. :

3277 Sater. Closed by-payment of interest.

3440 Clark. Closed by payment of interest.

3440 Clark. Closed by payment of interest.

3468 T hitley. Closed by payment of interest.

3608 ¥ eber. Loan placed in good standing.

3655 Terry. Closed by partial payment of interest.

3879 Rleed. Closed by payment of interest.

3886 kau’an Withdrawn by Department of Public Investments.
3886 Sp:anlan. Closed by payment of interest.
3890 Scanlan. Closed by acceptance of deed.”
3950 Merrill. Closed by payment of interest.
3933  Jenson. Withdrawn by Department of Public Investments. -
3981  Dreunci. Interest paid; extension granted.

4069 - Fischer. Closed by payment of interest.

4184 I2reckenridge. Closed by payment of interest.

4246 Flalverson. Interest: paid; extension granted.

4256 Pum’ Interest paid; extension granted. .
© 4302 Hmdzman Closed by payment of interest.

4332  Rees. Withdrawn by Department of Public Investments.
4347  Ricknian. Closed by acceptance of deed.

470 Cook. Withdrawn by Department of Public Investments.
4543 Davis Estate, Inc., Closed by payment of interest. .
4571 Williums. Withdrawn by Department of ‘Public Investments. .
1624 Taggart. Withdrawn by Department of Public Investments.
4628  Stayneyr. Closed by payment of interest.
4649 Jfurray. Closed by payment of interest.

£771  Hgall. Closed by payment of interest.”

4819 Isenberg. Closed by payment-of interest,

4911 Polson. Closed by payment of interest.

1985 - Palson.t Closed by payment of- lnterest

~

. FORECLOSURE FEPORT
‘Dec 1, 1928 to Dec. 1 11930.

\IuhT(‘A.c:E FORECLOQURES IN DistrRICT COURTS .

) - g‘\ (Closed) = . : i

Loan No. ) -

295 State v. Van Gilse, et al., Ada County, Judgment taken, prop-
erty sold. )

3048  State v. Hebard, et al., Ada County, Judgment taken, prop-!
erty sold. .

3732 State v. Jarrett, ¢t al.,, Ada County, Judgment taken, prop-
ferty sold. . ‘
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3283
4277
© 3590

4928

- 3173

3992
4208
4152

2598

5017
1402

2520

2229
2078
2205
3679

4013
14323

3335

2566

2566

State 1. Wzlson (E D. Wallace, et al. ,) Ad'\ms County, Judg-

ment taken, property sold.

Stlcéte v, Peebles, Adams County, Judgment tal\en, propert\

sold. - .

State v. Bosworth, et al Bannock County, Interest paid. Ac~
tion ‘dismissed. :

State v. Christiunsen, et wux., Bannock County, L0'1n pl'\ced

in good standmg Actlon dismissed.

State v. Ringel; et. ULy Bear Lake County, Judgment taken,

property sold. -

State v. Spencer, Bear Lake County, Closed by payment of

interest. -Action dlsmlssed

State v. Wolf, et al., Bear Lake County, Interest and ddm-
quent taxes paid. Actxon dismissed.

-State v. Driscall, Benewah County, Judgment taken, plopeltx

sold.

State v. Pinkerton, et al., Bingham County, Judgment taken,
property sold. : i Co
State v. Williams, et al., Bingham County, Interest pjpid,
action, dismissed. h .
State v.- Josephson, et al., Bingham County, Judgment talken,
property sold. : o N
State v. Henry, et al Blaine County, Judgment taken, prop-
erty sold. o . .
State v. Lar sen, et al., Blaine County, Judgment taken, prop-'
erty. se¢ld. - . : Co
State v. Gibson, et (ll Blaine County, Judgmeént taken, prop-
erty sold. :

State ©v. Bloulton, et al., Boise County, Judgmeni taken, prop-
erty sold. B )
State v. Woods, et al Boise County, Judgment taken, prop-:
erty sold. ‘ o
State ©. Cochennette, ot ‘al., Bonner County, Judgment taken,’
property sold. : S o
State v. Richards, et al., Bonneville County, Judgment taken,
property. sold™ :
State 1. Yeomans, et al., Bonnenlle County, Judgment t'll\LIl,
property sold. .
State v. F'ry,- et uz., Boundary County, Interest paid, Act]on_,
dismissed. ‘
State v. Collins, et uz., Boundary County, Loan mlaced in good <
standing. :
State v. Kr ugc;, et al Camas County, Judgment taken, prop-
erty sold. - o
State 1. Feeks, et al., Canyon County,Loan placed in good:
standing. Ac¢tion dismissed.

- State v, Banks, et al, Canyon County, Action dismissed. I\ewb

action filed.

State v. Banks, et al., Canyon County, Judgment taken, prop-
erty sold. : : :
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i

Smjtev . Crit.chfield, Admr. of estate of Joseph Palmer, de-
ceased, et «l., Cassia County, Judgment taken, property sold.
State v. Workman, et al., Cassia County, Judgment taken,

~ property sold for $3,000.00 leaving a deficiency of $3,195.16.

Tht Equitable Trust Co. v. Wilson, et al., Cassia County, Judg-

" ment rendered in favor of plamtlff m accordance with stipu-

lation.
) State . Losefh, et al., Clearwater County, Judgment taken,
property sold. ‘

State wv. Loscﬁh, et «l., Clearwater County, Judgment taken,
plqpol tv sold. : -

State v. Cook,|et ux., Clearwater County, Interest paid. Action
dismissed. -

State . lel\eJ, et al., Custer County, Judgment taken, prop-
erty sold. o
State v. Cameron, et ux., Custer County, Judgment taken, prop-
erty sold. : )

State . Iulse, et ., Custer County, Interest paid, Action
dismissed: : o . :

.S!cz!c v. ~Francis, et al., Elmore County, Judgment taken,
property sok'. :

Srrj(r(' v.. Nettleton, et al., Elmore County, Judgment taken,
property sold.

Sz‘r‘u‘c ”. JI(Aecgan, et al., Elmore County, Judgment taken,
p:operty sold. -

State v. Bosworth, et ux., Franklin County, Interest paid.
Action Dismissed. ;

Stite v Niendorf, ¢t al., Fremont County, Judgment taken,
property sold. :

State v ]\()I{)(’)J, et .ul.,, Fremont County, Judgnjeni taken,
property sold. ’ U

Stiete v. I.s(’?ll)()J, Lot «l., Fremont: County, Jud"gment taken,
plnpelt\ sold.

Stute v. Merrill, et al., Fremont County, Judgment tdl\en, prop-
ut\ sold. v

Stute v. Lioyd, et al Fljemont County, .Iudgment taken, prop-
erty sold. i o

State v. Isenburg, et «l., Fremont County, Interest i)zgid. Ac-
tion dismissed. : . . N

Stute vo Blunchard, et al., Fremont County,” Judgment taken,
pr, opert\ seld. .

Stiete v Isenbu-g, ot ., Fremont County, Judgment taken,
prioperty sold. i -

Stlate ». Hurtley, et al., Gem County, Judgment taken, prop-
erty \(».d )

State Colburn, <t al.;, Gem County, Dismissed for want of
pr,osecutmn } . o

St{rd.‘c . Gevber, et ¢l., Gem County, judgment taken, property
sold.

State v. Chireh, Gem County, juigment taken, property sold.
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State v. Becde (Fisher & Davzs, et al.) Idaho vCounty, Judg-‘
ment taken quieting title. "
State v. Sweet, et «l., Idaho County, Deed accepted. Actlon
dismissed. °

State v. Wilkin, et al., Idaho County, Judgment tal:.en, prop-
erty sold. - ’ _ )
State v. Year S’l(’J, et wa. Jefferson County, Judgment taken, -
property sold. i

Sttiite . Joy, et ., Lincoln County, Judgment t'll\en property
so! ) !

State v. Johnson et al., Lincoln Countv Action dlsmlssed New
action filed.

State v. Johncon, et «l., Lincoln County, Judgmedt taken, prop-’
erty sold.

State v. Divon, Lincoln County, Judgment taken,: property sold.
State v. Lundsten, et al., Llncoln County, Judgment taken,
property sold. _

State v. Sz.'[vestu', et wx., Madison County, Loan paid, Judg-
ment satisfied. : :
State v. Maynard, ct al., Minidoka County, Judgment taken;
property sold.

State v. James, Minidoka County, Judgment taken, propert3
sold.

State v. Harrisy et al., Onelda County, Action dxsmlssed Ne\v
action filed. _ . :
State v. Picot, et al., Oneida County, Judgment taken, prop-
erty sold. :

~State . Hanson, et al., Oneida County, Jrudgmen't taken, pfop-

erty sold.

State v. Pritthard, ¢t al, Owyhee County, Judgmerit taken,‘
property sold. !

State v. Wicher, et dl., Owyliee County, Judgment taken, prop-
erty sold.

State . Evans, et al., Owyhee County-, Judgmentf taken, prop—
erty’sold )

State v. Wroughtcn, Owyhee County Deed taken. Action dls-
missed..

.State v. Enberg, et al Payette County, Judgment taken, pro-

erty sold.

State w. (‘ladzslz, Payette County,, W Tit of assistance granted,
State in possession. Dismissed.

State ©. Jacobs, et al., Power County, Judgment taken, prop-
erty scld.

State v. Lusk, et ., Power County, Judgment taken, prop-
erty sold.

State . H(nzso'n, et ua., Teton County, Judgment taken, prop-
erty sold.

State v. Grover, et al., Teton County, Judgment taken, prop-.
erty sold.

State v. Fullmer, Teton County, Rents paid. Case dismissed.
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3464 State v. Hanson, et ux., Teton County, Judgment taken, prop~
erty sold )

3600 State v. Keatley (Lee Duailey, et al.) Judgment taken, prop-
erty sold. . -

3722 Stute v. Wood, et al., Teton Count}, Judgment taken, prop-
erty sold. )

3870 Stute‘ v. McCracken, et al., Teton County, Judgment taken,

: property sold.

14073 Stute v. Crandall, et uzx., Teton County, Judgment taken, prop-

: erty ‘sold

4135 State v. Jensen, et ux., Teton County, Judgment taken, prop-
erty \sold

4172 Siatt v. Salkield, et al., Teton County, Judgment_ taken,. prop-
erty .sold.

4180 Siate . Josephson, et al., Teton County, Judgment taken,
pnoperty sold. '

4376 State v. Shcvts et al Teton County, Judgment taken, property
sold.;

2795 State‘r Rutledge et ux., Twin Falls County, Judgment taken,
property sold. A

3473 State v, Swaim, et ul Twin Falls County, Judgment taken,

. property sold.

2444 State v -Lewis, et ux., Valley County, Deed accepted Action

) dismissed. .

4193 State v. Jackson, et al., Valley County, Judgment taken, prop-
erty: sold. .

3750 State v. Coble, Washington County, Judgment taken, prop- :

erty‘sold. ’ R
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, " OPINIONS , T
. ) , Opinionr No.:
ADMINISTR ATOR k
SA Foreign Trust Corp01at10n May. Not Act as an Execut- :
tor or Admlmstlator in Idaho ... 19
County Treasurer Must Turn over to County Comniissions :
received by him as Public Administrator ......................... 267
Duty on Explratlon of Term of Publlc Admmlstraﬁor ...... T
ADVERTISEMENT
. Fcrms of Advertlsmg Butter Substitutes Prohxblted ........ 1
AGRICULTURAL PRODUCTS K
Forms of Advertising Butter Substitutes Prohxblted ...... 1:
The Federal Government Havmg Deleted Standard for
© Ice Cream This State No Longer Has a Standard for :
That Product. ... .2
A Clause Permitting Sh)pment of Gram From State May ;
Not be Incorporated in a Negotiable Warehouse Receipt ‘137
ALIENS -
Life Teachers” Certificates to Aliens; Must be Natural- o
ized thhm Seven Years ...l 134 :
A.MENDMENT B
Amendment May Not Be Enacted Enablmg the E\ecutlon
of Leases to State Land for Longer Period Than Five
Y eaATS ot
AMERICAN LEGION
Wearing. Leglon Emblems When Not a’ Member Prohlblted
APPOINTMENT . .
Appointment of Deputy County Officers ...........io........ 28 .
. When Highway Commissioner is Appointed to Fill Va-
cancy, He Holds Office Only Until Next Election ........ 135
Appointment of Lieutenant-Governor -To Fill Vacancy
Should Be Confirmed at Special Session of Legislature .136
Vacancy in Office of Lieutenant-Governor and Appoint-
ment to Fill Same ...l 71
Vacancies in Delegation to County Convention ............ 16
Vacancies in Office of Village Trustee .............. 68
Procedure When Man Nommated on Two Tickets.......... 69
APPROPRIATLONS .

- . Maximum of an Appropriation Must Be Fixed .._..........
Emergencies in Reference to- Additions to Budget .i.......... 11
Unused Balances in County Budget Appropriated for ‘

State nghway Construction Do Not Lapse ......... e - 41
ASSESSMENTS 3 -
Capital .Stock of Banks Invested in Real Property De- -
ducted for Assessment Purposes ...
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Opmlon N

anks May Deduct Amount of Capital Stock Invested
in [Land for-Tax Assessments Although Reserves Set
Up to Offset oo e e
Assessments of Personal and Real Property in Reference
to Migratory Stock; Rebates and Adjustments; Pay-
ment of Perscnal Property Taxes in Installments; De-
wlmquent Personal Property Taxés on State Equltles,

B 3 0 S
Funds Held by Guardian Under World War Veterans’
Act of 1924 Not Taxable ........_...._.. S
Assessments for Community Lateral Ditches ..... .
Salelof Purchaser’s Interest for Water Assessments ..........
Status of. Real Property for Purpose of Taxatlon Is of
the Second Monday of January ...
Assessment of Non-operative Property of a Utility .
. Assessment of Franchise of Wiater Corporation ...............
;,‘Telephone Lmes are Real Property for Purpose of Taxa-
tion

ATHLETI"b
Ath!et:c Teams May Not Be Supported by School Moneys

ATTORNEYS AND ATTORNEYS’ FEES
When Attorneys Are Appointed by Court, Fees Attach
As of Date First Service Performed ........................
Departments May Not Employ Counsel to Draft. Bills ...
A Person Other Than a Licensed. Attorney May Not
Plactlce Before Probate Court ... lec...

BALLOT ;
-The Placing ot Party Ticket As to Columns Rests With
County Auditor ... [T
Sticker ‘Candidates at General Elections ..........cciveocecee.
There Is No Law . Requiring Publication of the Official
dl[ot for a General Election ... s

" BANK ‘
A Reinstated Corporation May Execute Conveyances -.... )

Definition of a Special Deposit Under Depository ‘Act......
Public Funds May be Deposited in a Bank Whose Presi--
dent Is Member of Supervising Board: ......ooooooooeeeeeo.
Publjc Deposntorv Act Applicable to Irrlgation districts....
Deposit !n Idaho Bank of Utah Resident Not Subject
to Transfer Tax .ot
Banks RMay . Deduct Amount of Cap1t"11 Stock Invested
in Land for Tax Assessments Although Reserves Set
I_lp to Ofiset ....... F UL RSN

Coimt\ Printing ..._... e el s
Bidder’s Bond'on ngh\\ ay Work ...
School Contracts in Excess “of 8500 Must Be Let only

After Bids oo e
County Commissioners 3[ay, on Sale of Property for

Delinquent Taxes, Accept a Lesser Sum From Bidders

Tl‘han Total Amount of Taxes Against Property ........
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Opinion No.

BONDS
County Offlcer May Not Write Surety Bonds for Other :
County ~Officials .........ooooooooiiiiii 9:
Bidder’s Bond on Highway Work ... 40-
Constitutional Questions Involved in Issue of Proposed .
Highway Bonds of 1930 ...t 43!

Payment of Bonded Indebtedness - After Dissolution of

Highway Distriets ... ' 46: :
BUDGET ' ' SR '
Additions to Count\ Budget e e ek e 10

Emergencies’in Reference to Additions to Count) Budget 11
Unused Balances in County Budget Appropriated for i
State nghway Construction Do Not Lapse .....cccccoeone- .41

BUTCHER ACT -
Procedure for Enforcement

CAPITAL STOCK:

Capital ‘Stock of Banks Inwested in -Real Propelty De-
ducted for Assessment Purposes ...l 5

Banks May Dedurct Amount of Capital Stock Imested in
Land for Tax Assessments Although Reserve Set Up to

OF St oo B . 6.
CHAUFFEUR - '
* . Drivers of Trucks Not Required to Secure Chauffeurq : :
C LICeNSe . 66
CITIZENSHIP

DMarried-Woman Entitled to Her Own Natxonahty u
Life Teachers’ Certificates to Aliens; Must be N'll:ural-

ized Within Seven Years ....... eeene 134
CITIE AND VILLAGES :
.Terrxtory Which May Be Included in nglm ay district... 45
Municipalities’ May Not Enact Business License ordi-
nances for the Purpose of Producing Revenue JURRRRRRRRR A
‘A Power. Company May Not Be Required to Supply Elec- :
. tric Current to Be Used in Competition to Itself ......... 78
Vacancies_ in" Office of Village Trustee ... 68
County May Not Sell for: Ta\es Smaller Segregatlon
Than City Lot ........... greseeeeene e S SRS S 126
COMMUNITY PROPERTY . ' ” :
Deductions to be Made in Community Property Estate..... 128 .

CONSTITUTIONAL L—&\V
Salaries. of Prosecutors Must be Fixed by Leglslaturc

Under Constltumanal Amendment - P . 14
CONTRACT i
‘Contracts of Employment for Longer Period Than one :
Year Permitted Only to Certain School Districts .......... - 87 -
Contracts in Excess of 8500 must Be Let Only After
Bids, School Contracts

O -
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Opinibn No.

CORPORAT{[ON : :
' A Remstated Corporatlon May E‘(ecute Conveyances 22
COUNTIES ’
Allowance to Sheriff ‘\Iu~t be Only Actual and Neces-
sary Expenses for Care of Prisoners ... ... rereeananeens 24

Publishing Financial Statement of County ...... \‘T ........ 25 -
Coukty Treasurer Must Turn 1% % for Collécting Taxes
Over to County; Also Commissions Received By Him
As |Public Administrator; County Treasurer’s Report
Need Not Show Costs Which Were Paid As Well As
Fines; Official Serving Papers Must Report Mileage

and Fees for Such Service ...l 26
Countly Printing ..o 27
Counties Are Not Entitled to E\emptlons from Payment

of Motor Fuels Tax ... 64

Neithpr State nor County Liable for Damages Arising

Because of Detours Provided ...... 5 S 37

County May Not Tax Property Standing In Its Name;
Countv Officetr Should :Not Be Purchaser at Tax Sales - 118

Coun‘q May Not Sell for Taxes Smaller Segregatlon
Than Gity Lot i 126

COUNTY CENTRAL COI\I\IITTEE

Qualifications of Chairman ... . ... .. e 17
County Chairman May Not Legally Certlfy Person As
Member of One Party When Such Person Held -Office
As; Member of AnothEr Party Less- Than Two Years
Priov to July 6, 1930 . e - 36

COUNTY (‘ONV ENTIONS
- Chairman of County Canvention '\Iust Be Duly Elected

Delegate .................. 15
Vacahcies in Delegat :to Countv Conventlon 16
COUNTY OFFICERS S
" Appointment of Deputles ............... e 28
County Officerr May Not Write Surety Bonds for Other ‘
County Officials ..o e, 9

Quallflcatmns of Chairman of County Central Committee -17
Counity May Not Tax Property Standing in Its Name; -
County Officer Should Not Be Purchaser at Tax Sales 118

: COUNTY RECORDER

Filing of Articles of Incorporation ..........o.iooooieiieieeeee 20
Filinjg of Articles of Incorporation by Foreign Corpora-
tion Which Has Acquired Real Propertv and Desires

* to Tr: mktor Tt oo e e e 21
Colléction of Filing Fees for Deeds,. Mortgages, Ease-
ments From the Departments of the State ................. 81

COUNTY fTREASURER

County Treasurer Must Turn: 1% for Collecting Taxes
* Over to County; Also Commissions Received by Him
As Public ‘Administrator; His Report Need Not Show
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Costs Paid As Well As Fmes Official Serving ‘Papeis
Must Report Mileage and Fees for Such Service .......... 26
* Duties of County Treasurer in Connectlon With Spemal
‘Deposit Under Depository Act ... . _
CORPORATIONS :
-Foreign Trust Corporatlon May Not. Act as an E\ecutor
. or-Administrator in Idaho ...
- Filing of Articles of Incorporation With Secretary of
State and County Recorder ... 20
Filing: of Articles by Foreign Corporation Which Has -
Acquired Real Property and Desires to Transfer Title ' 21
A Reinstated Corporatlon May Execute Conveyances ...... 22
COST BILLS f : _
Against State ‘Not Collectable ... e e Y23
DAIRY PRODUCTS '
. See Agricwltural Products.,,
DEED E : . ,
» Term “Deed of Trust” in Realtor Act Is Surplusage ........ 79
DELEGATES S " .
Sce State Conventions and County ‘Conventions. .
DEPOSITORY ACT. :
Definition of Spec1a1 Deposit: Under Depository Act ........ 29
Public: Funds May Be Deposited in Bank Whose. Presx-
"dent Is. Member of Superv1smg Board ... . 30
DISEASES ‘
Power to Exclude Children From School in Txme of Epi-
‘ demlcs et te et e e e et e et er e e n e e e e Teene 109
DISTRICT COURT : :
" When Attorneys Are Appointed by Court Fees ‘Attach
. As of Date First Service Performed ........................
: Power of Courts to Re-Sentence ..ol 111
DOGS . , .
Dogs Are‘Property .................................................................... 31°
ELECTIONS -
The Placing of Party Ticket As to Columns Rests ‘With
County Auditor ... i 32
Sticker Candidates at General Election ................. 33
- There is No Law Requiring Pubhcatxon of Off1c1al Ballot .
“for a General Election ... oo, 34
Election Boards; Duties and Powers w.................... 35
‘A Chairman of County Conventlon Must Be a Duly )
Elected Delegate ........................................................ 15
Vacancies in Delegation to County Convention . 16
Qualification of Chairman of County Central Commlttee 17
Qualification of Delegates to State Convention ...i........... 18
............................................ 47
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Il
Procedure Where Man Nominated on Two Tickets. .........
When! nghway Commissioner Is Appointed to Fill Va-

cancy, He Holds Office Only Until Next Election .......... X
Countyl Chairman. May Not Legally Certify Person As
Memper of One Party ‘When Such Person Held Office
As IMember of ‘Another Party Less Than Two Years

Prlor to July 6, 1930 ..o MgeeeeFeceennas

ESTATE ;{

Forelgn Trust Corporatzon May Not Act As an Executor

dministrator in Idaho ...l
Duty ‘df Public Administrator on Expiration of Term......
Deducﬂlons to be- Made in Community Property Estate......
Ordens Fixing Valuation of Inheritance’ Tax Need Not

Recorded ... e
Deposut in Idaho Bank of Utah Resxdent Not Sub_]ect to

TLANSTET TAX  ooonoeeeieoeeeeeeeeeeeeeeeeeeeesbeee e eeeeesee e e see e eeeeene -

Insurance Issued by Government to WorLd War Veteran
Is Bxempt from Transfer Tax When Beneficiary Dles
and [Insurance Paid to Estate .............cccoooeoiiioiiine

Countj Treasurer Must Turn Over to County Commis-
sions Received as Public Administrator ... e eemeeeeeanes

Probate Court May Not Charge Fee for Copies of Papers
Regarding Probation of Estate Forwarded =to State
Audltor U U ST L

- FEES :‘ -

Cost LBllls Against State:Not Collectable ......... N -..

Coungy Treasurer Must Turn 1% % for Collecting Taxes
Over to County; Alsc Commissions Received as Public
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Administrator; His Report Need Not Show Costs Paid. . _

As! [Well As Fines; Official Serving Papers Must Re-
poxt Mileage: and Fees for Such Service .....c.coccocececne.
A Charge May Not Be Made by Probate Court for Issu-
ance of an Execution .......
Collegtion of Filing Fees. for Deeds, \Ioltgages, E'\se—
me{lts From the Departments of ‘the State ...
Activity Fund Fee May Not Be Required .........o...............
Probate Court May Not Charge for Copies of Papers in
Reﬁerence to Probation of Estate Which Are For-
warded to State Auditor ... e
Fees“for Inspection in Reference to Enforcement of
Butcher Act .. SO -

FINES ||

Justice of Peace May Not Commute Sentence ..................
Prob.lte Court May Not Suspend Sentences or Remit
T‘mes SO U OO

FRANCrIDSE : -
Assessment of Franchise of Watrr Corporatlon ............

-FRATERV%L EMBLEMS .
We edring Legion Emblem When Not a Menber Prohibited
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: FU\IDS :
- Public Funds May Be’ Dep051ted in Bank W'hose Presi-
dent Is Member of Supervising Board ... ... 30
May Ngt Employ County Apportionment of - Vehicle :
License Moneys to Police Highways
Dissolution of Highway Districts ..................
Funds Held by Guardians Under World War .Veterans’ ;
Act of 1924 and Invested in Real Estate Not Ta:\able.... . 116 .

GASOLINE TAX :
See. Motor Fuels Tax. ) : . ‘
GOVERNOR . '

- -Expense§ Incurred by i Representative of Governor and
Member of ‘Supreme Court. While Traveling ‘Without-

39
16

S 1 71 7= S SRS OO UUURRR R 70
Vacancy ms Office of Lieutenant-Governor and Manner .
Filled ... i1

Appomtment to Fill.Vacancy in Office of Lleutenant Gou- :
ernor Should Be Conflrmed at Spec1a1 Session of Legls-

JE28 705 o T Or TSI ‘136 .
" GYMNASIUM
. School District May Not Build Gymnasium by a Le\y ...... 105

- Proposed Bond Issues for Erection of School Buildings
and High School Gymnasium Should Be Submitted Sep-
arately .o S Joeeeeneeeaaneas 100

HIGH SCHOOL
"Rural ngh School Districts Have no: Power to Lexy for

Transportation ... 92
HIGHWAYS # : 1‘ )
‘Neither State nor County Is Llable for Damages. Arising”
Because of Detours Provided P SO 37
~Telephone Lines Along Highways : 38
‘May Not Employ County Apportionment of Vel"hcle Li- .
cense Moneys to Police nghways .................................... 39
:Constitutional Questions Involved in Issue of ‘Proposed’
‘ Highway Bonds in 1930 ... 43
Unused ‘Balances; 'in. County Budget - Appropriated for
State Highway ‘Construction Do Not Lapse ....icooooereeune. 41
‘Clause in State Contract With Railroad Company for
Compensation for Damage Caused by Construction or
Maintenance of State Highway Not- Enforceable .........., 42
HIGHWAY BOND ISSUES OF 1930
Constitutional Questions ‘Involved in Issue of Proposed
_ Highway Bonds of 1930 .............................. etreee e enen 43
HIGHWAY DISTRICT :
Publication Finanecial Statement ... ... 44

Territory Which May Be Included in nghway District... 45 -
Dissolution of nghway District g
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ICE CREAM ) . U :

Federal Government Havmg Deleted Standard- for Ice
Cream This State No Longer Has a Standard for That
Pr‘nduct .................. et e e 2

INDIANS | - i ' : )

Trlbal Indians Entitled to Vote [ e reeaees 47

INHERITANCE TAX LAW
Sec . T)mzsfa. Tax Act.

INSURANCE . , '
Lxenlof Taxes on Fire Insurance Loss cwirzdpessararaeuearalenatasarysen 48
Schapl Districts Operating Busses Need ‘Not Carry Lia=

bxlhty INSUTANCE ..o i T e e 102

Insurance Issued by Government to 'World War Veteran
Is|Exempt From Transfer Tax When Beneflclary Dies

an‘ Insurance Is Paid to Estate . e e erenienteeeen 131 '
INTOXI‘C.N TING LIQUOR . \ C
Fedgral Permits to Sell “Tonlcs W'i)uld not Make Sale '
Lawful in' Idaho ... Cireeeeee 75
IRRIGATIpN AND IRRIGATION DISTRICTS
Assessments for Community Lateral Ditches .. 49
Decnees Res Judicata of Water Rights .................... 50
Filings on Subterranean Waters Underlymg Governmem:
Land ................. 2 . 51
Salei of Purchaser’s Interest for Water Assessments ...... - 56

Public Depository Act Applicable to Irrigation Districts 52
Boise Irrigation Project Not a Department of United
States Gd¢vernment tand Therefore Not —Exempt From

- Payment of Motor Fuels Tax .. 65
JUSTICE ICOURTS N -
Justice of Peaces May Not Commute Sentence ..o . 53
Jurisdiction of Small Claims Court 112
LANDS - - ' :
Lessee of State Lands May Enjoin Trespassers and ! Sue )
for Damages 54
Dedication of Streets Thru State Lands ...l 55
"Sale of Purchaser’s Interest in: State Land for Water o
ASSESSMENtS ..o ieeiiiii i e e 56
Equity of Purchaser of State Land Taxed As Personal :
Property; Penalty for Delinquency Applies ................. 57
Amendment: May Not Be Enacted Enabling Execution of
Leases to State Land for -Longer PeI‘lOd Than Five -
Y ATS L e e et e e 59
Fxlmgs on Subterranean W’aters Underlymg Government
PLand o e e 51
LEGISLATURE, LEGISLATIVE ACTS, LEGISLATORS .
W’hen Legislator Changes His Residence From One Coun-

ty to Another a Vacancy Exists ..... 58
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When Enactments Go Into Effect i 61"
Amendment :May Not.Be Enacted Enabling Execution
of Leases.to State Land for Longer Period Than Five
Years ... 59
Departments May Not Employ Counsel to Draft Bills...... 60
Constitutional Questions Involved in Issue of Proposed .
Highway Bonds of 3930 [t fen 43
Salaries of Prosecutors Must .Be Fixed by Leglslature
Under Constitutional Amendment 14
- Appointment of Liéutenant-Governor ta' Fill Vacancy .
Should Be Confirmed at Spec1a1 Session of Leglshture 136
LIABILITY Lo
I\elther State Nor County Is Llable for Damages Arlslng
. Because of Detours Provided ... 37
_Clause in State Contract With Railroad Company for
. Compensation for Damage Caused by Construction or
Maintenance of State Highway not Enforceable. .......... 42
School. Districts Operating Busses Need Not Carry Lia-.-
' bility Insurance .. 102
LICENSE
Drivers of Trucks Need Not Seciire’ Chauffeurs License 66°
Municipalities May Not Enact Business. License Ordi- .
nances for Purpose of Producing Revenue ...........i............ ©67
: Realtor Resident of Another State-Must Secure L1cense
" to Deal in Idaho Real Estate ...l 80 .
LIEUTENANT GOVERNOR
Vacancy in Offlce .of Lieuténant-Governor and. Manner
FFHIRA e e 1
Appointment -to Flll Vacancy. in Office of Lleutenant-
. Governor 'Should Be Confirmed at Special Sesswn of
" Legislature 136
MARRIAGE
~ Void Between Whltes and Mongolians ......cccoceeceeeeiieeie, 62
- Glrls of Age of Twelve May Contract Marriage With !
Consent of Parent or Guardian ............ccoocooiiiieeiieiieiisne i 63
Marrled Woman Entitled to Her Own Natlonallty R 13
MIGRATORY LIVESTOCK
Assessments of Personal and Real Property in Reference
to Migratory Stock; Rebates and AdJustments, Pay-
ment of Personal- Property Taxes in Installments, :
" State Eqmtles 7
MOTOR FUELS' TAX
“ Counties Are Not Entitled to Exemptions From PaymEnt
- of Motor FUels TEX ocoooooooeeoeeeeeeeeeeeceeraeaionbe et 64
* «.Boise Irrigation Project Not a Department of: Unlted
: States Government and Therefore Not Exempt ............ 65
Constitutional Questjons Involved in Issue of Proposed T
nghway Bonds 0£f:1930 ....... SRR SR 43
MOTOR VEHICLES ’ * '
Drivers of Trucks-Need Not Secure Chauffeurs Lxcense
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MUNICIPALITIES 1

. Se‘e Cities and Villages. T
.NATURALIZATION )

Marriéd Woman Entitled to Her Own Natlonahty ..........

Life Teachers’ Certificates to Aliens; Must Be Natur-

alized Within Seven Years

NEPOTISM
Employment of Relative of School Trustee As Teacher

NOMINATIONS
Sed Elections.

" ORDINANCES
Municipalities May Not Enact Business License Ordi-
nances for Purpose of Producing Revenue
PERSONAL PROPERTY

Assessment of Personal and Real Property in Reference
to Migratory Stock; Rebates and Adjustments; Pay-

ment of Personal \Property Taxes in Installments; -

State Equities; Lien of
Dogs Are PToperty ...
Lien of Taxes on Fire Insurance LoSS oo

Equity of Purchaser in State Land Taxed as’ Personal
Property; Penalty for Delinquency Appli_es

POWER COMPANY

May Not Be Required to Supply Electrlc Current To Bz -

Used in Competmor to Itself .

PRINTING " \

Placing of Party T.cket As to Columns Rests with Coun-
ty Auditor ...

Count\ Printing

‘See Publlcatwn

PRISONERS

Allowance to Sheriff Must Be Only- Actual and Necessary

Expenses for Care of Prisoners ... ...,
Legal Sentence for Crime of Brmgmg Stolen Property
- Into State

Power of Courts to IRe-sentence, Changmg Same From
Jail to Pemtentlary Sentence ..:...... eeeeeeromneeaaanae b

PROBATE COURT
A Person Other Than a Llcensed Attorney May . Not
Practice Before Probate Court ..................5...

A Charge May Not Be Made by Probate Court for Issu-
ance of an Execution ...

May Not Suspend Sentences or ‘Remit Fines:
‘May Not Charge for Copies of Papers Regarding Pro-
bate of Estate Forwarded to State Audltor

PROHIBITION

Federal Permits to Sell “Tonics” Would Not ’\Ial\e Sale
Lawful in Idaho ..., feererieeeeeamemeeaanan N
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PROPERTY
Assessment 6f Non Operat]ve Property of a Ut111ty ...... 114
) PROSECUTING ATTORNEYS
Salaries . of Prosecutors Must Be Fixed by Leglslature
Under Constitutional ‘Amendment ... -14
) ‘Not Required to Advise School Districts ..........c.c.... 88
PUBLICATION : :
Compulsory Educatlon Act Must Be Publlshed in Full ...... 76
-For Appointmeént of Deputy County Officers ............... 28
Publishing Financial Statement of County ..............
No Law Requiring Publlcatlon of Official Ballot for Gen-
eral Election .o i 34
Publlcatlon Flnancml Statement of Highway DlStl‘lct ........ 44
: PUBLIC AD‘V{INISTRATOR
: Lo See Administrator
PUBLIC UTILITIES g
Power Company May Not Be Required to Supply Elec- |
* tric_Current To Be Used in Competition to Itself ....... 78
Assessment of Non-Operative Property of a Utility.......... - -114
Telephone Lines Are Real Property for Purpose of Taxa-
£ T3 ¢ OO OO < OO 120
QUALIFICATIONS ¥
* . Qualifications of Delegates to State Conventlon ................ 18
Tribal Indians Entitled to Vote ........... .. ..

" Qualifications of Triistees ............ccooooeeieieiieeeens 86
Qualifications of Voters at School Elections ... .. 307
Quallflcatlons of Teachers Under Act of 199" .................... . 133

REALTORS
Term “Deed of TrLst” in Realtor Act Is Surplusage ........ 9.
Resident of Foreign State Must Secure License to Deal -
in Idaho Real Estate ............................................................ . 80
REAL PROPERTY
Capital Stock of Banks Invested in Real Property De-
ducted for -Assessment Purposes ........ ..o 5
Banks May Deduct Amount of Capital Stock Invested in
-Land for -Tax Assessments Although Reserves Set
Up 10, OFFSet oot e 6
Assessment of Perconal and Real Property-in Reference
to Mlgratorv Livestock; Rebates and AdJustments,
Payment in Installments State Equities ...l 7
Status of Real Property for Purpose of Taxation Is of
. the Second Monday of January ... ... 113
Telephone Lmes Are Real Property for Purpose: of Taxa—
B 7 (<3 « SO SO AU U PO TR RU USROS UUU RO SO 120
Funds Held by Guardian and Invested in Real Estate
o Under World War Veterans “Act of 1924 Not Taxable
REFUND
School Districts May Not Refund Warrants .................... 97
Tax Anticipation Notes of School Dlstrlct ‘May Not Be
Refunded e emmeeeeeeeeeaiiaeeeaealefeseeeescemsssssresessosesmsssssceeeeeeeeien 99
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Independent School District May Not In\'est Its Slnkmg
Funds in Its Own Warrants ..ol
Qualifications of Voters at School Electlons .
Ties In School Elections ...l e
Poiver to Exclude Chlldren From School in Time of Epl-
AOIMICS oot e e e e e e e eennt
Districts May Not Consolldate Which Do Not Join BEach
Other ... .. i,
Grounds for Discharge of Teacher ...l
Qualifications of Teachers to Teach Under Act of 1927......
Life Teachers’' Certificates to Aliens: Must Be Natur-
alized Within Seven Years ..................... e eaeeieens
District May Not Build Gymnasium by Tax- Levy ...........
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SALARIES
Of Prosecuting Attorneys Must Be Fixed by Leglslature )
Under Constitutional Amendment .................................... © 14
SCHOOLS
. Length of School Day Is Not Fnced by Statute; Right
of Teacher to Detain Pupil After School As Punish- .
Do V=) oL A U '; 82
. Empleyment of Relative of School Trustee -as Teacher..... 83
Trustees May Act Only in Regular, Special or AdJourned
Meetings; Teachers’ Contracts Would Not Be Valid
Unless Made at Such Meeting ..., 84
Athletic ' Teams May Not Be Supported by School Moneys 85
Qualifications of Trustees ..........cocoooioiomiiieieeieeeeeead 86
Contracts of Employment for Longer Perlod Than One
Year Permitted Only to.Certain Distriets ... 87
Prosecuting Attorneys Not Required to Advise School
Districts ..ol - 88
Contracts in Excess of $:)00 Must Be Let Only After Blds 89
Activity Fund Pee May Not Be Required ......................... 90
District May Not Erect School Building Jointly With :
Another Association ............ocoooiooiiiiie 91
Rural High School Districts Have No Power to Levy for
Transportation ................... 92
Furnishing of Transportation: Is Dlscretlonary 93
Application of Law-As to Tuition \Vhen Chlldren Move °
From One District to Another ................................. 94
Transfer of Pupils ... 95 .
Items Used in Making Up Tuition Charge ..... 96
School Districts May Not Refund Warrants .97
“Lapsed” District Defined ...l 98
Taxk Ant1c1pat10n Notes of School Dlstrlct May Not Be
Refunded ... e 99
Compulsory ‘Education Act Must Be Published in Full...... 76
Proposed Bond Issues for.Erection of School Buildings .
and @ High School Gymnasium Should Be Submltted
Separately ... L 100
When Amount of Bonds Voted Etceed Limit Permltted )
Lesser Amount May Be Issued ... ool 101
School Districts Operatlng Busses Need Not Carry Lia-
bility THSUTANCE ..o oot meee 102"
An Independent, School Dlstrlct Does : Not Automatlcally
Lapse By Reason of Failure of Some Required Requl-
site of Its Organization ... i, 103
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SCHOOL BONDS AND WARRANTS
Proposed Bond Issues for Erection of School Bulldmgs
- and. a High School Gymnasxum Should Be Submitted

Separately, ............... 100°"
Tax Anticipation Notes of ‘School District May Not Be 5
Refunded ... e 99:

When Amiount of Bonds Voted Exceed Limit. Permitted
a Lesser Amount May. Be Issued; Warrant Indebted-
ness; Portion of Bond Issue May "Not Be Used to Re-
. tire Warrant Indebtedness ................... e 101
School Districts :‘May Not. Refund Warrants ... :i......... .97
Independent School District May Not Invest Its Sinking

_ Funds in Its Own Warrants ..o aieeeeeeenn 06

SCHOOL -DISTRICTS .
See Schools. - * :

SCHOOL ELECTIONS ' o
Qualelcatxons of Voters at School Elections ... 107

Ties in School E1ections ....o..oooooiiimoeeeeeeeeeeeeees e 108 :
Proposed Bond Issues For Erection of School Buildings - :
- and a High School Gymnasmm Should Be Submltted

Separately ...... etttz m et e eeme e et et ea et neetan 100

When Amount of Bonds Voted Exceeds L1m1t Permitted.
a Lesser Amount May Be Issued; Warrant Indebted-
ness; Portion of Bond Issue ‘\Iay \'ot Be Used to Re-.

: tire Warrant Indebtedness .................................................. 10_1
PRISON SENTENCES
Legal Sentences for Crime of Brmgmg Stolen Property i
- Into State ..o e e 110
Power of Courts to Re -sentence, Changmg Same From
Jail to Penitentiary Sentence .i........oo..... 111
Justice of Pedce May Not Commute Sentence ...... SR 53
- Probate Court May Not Suspend Sentences -or Remit -
. Fines - . eeereenemneemneesFoete e e e e e 74
SHERIFF : ‘ o o
Procedure for Enforcement of Butcher Act ..o 12 7
Allowance to Sheriff Must Be ;Only Actual and Neces- :
-sary Expenses tor Care of Prisoners ... S - 24 |
SMALL CLAIMS COURT E _ I : -
: Jurisdi¢tion of Small Claims Court - ‘ ............ L 112
STATE HIGHWAYS ‘
See Highweys.
STREETS ) B Y
Dedication of Streets .Thru State Lands ..o : 55
STATE OF IDAHO : . S
R Cost Bills Agalnst State Not Collectable .............. R 23
ST@I’E ‘OFFICES . AND OFFICERS ;
® wExpenses Incurred by Representatives of Gouern»or and
mbers ‘of Supreme Court Whlle Traveling W’lthout
SEALE oo ettt e e e 70
Vacancy m Officé of Lleutenant Governor and Manner L
.................. 71
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Appomtment to Fill Vacancy in Offlce of Lieutenant Gov-
ernor Should Be Confirmed at Special Session of Legis-
lature ..o

When Legislator Moves From One County to Another a
Vacancy ExXists oo s

Collection of Filing Fees for Deeds, 1 Mortgages, Ease-~
ments From Departments of State ...

Probate Court may Not Charge Fee for Copies of Papers
Regardmg Probatlon of Estates Forwarded to State
Auditor S

STATE LAND

See Lands.

SUPRE‘\IE COURT

Expenses Incurred by Representatlves of: Governor and

Members of Suprenie Court While Travelmg Without -~

State oo SRR S O

TAXATION

Status of Real Property for Purpose of Taxation Is of

Second Monday-of January ...
Assessment of Non-Operative Property of a Utility ........
Assessment of Franchise of- Water Corporation ............
Funds Held-by Guardian ‘Under World - War Veterans’

Act of 1924 and Invested in Real Estate Not Taxable
Redemptions From County Tax Deed; Red smptioner Nat

Entitled to Credit for Rent Paid ....ioiieoooioieeeen.
County May Not Tax Property -Standing-in Its Name;

County Officer Should Not Be Purchaser at Tax Sales

Commissioners May, on Sale of Property for Delinquent .
Taxes, Accept a Lesser Sum From Bidders Than Total’

- Amount of Taxes Against Property ................
Telephone Lines Are Real Property fer Purpose of Taxa-
| a3 2 NSRS
Where a Lodge Permits Other Organizations -to Use Its
Building Without Profit to Itself It Does Not Lose Its
Right of Tax Exemption ...l
Lien of Taxes on Fire Insurance Loss ...

‘County Treasurer Must Turn 1% 9% for Collecting Taxes
Over to County ... '

Equity of- Purchaser in State Lands Taxed As Personal
Property; Penalty for Delinquency Applies......cccoeeein.
County Commissioners Are Empowered to Issue Tax
Deeds ..o .
Widow’s Exemption; Allowance of M ortgage .
Prrocedure for Foreclosure of Tax Lien “..ioooenens
Assessments of Personal and Real Property in Reference
to Migratory Stock; Rebates and adjustments, Payment
of Personal Property Taxes' in Instdllments; State
Equities; Lien of ... T
Service of Notice of Delinquent Taxes by Registered Mail
Is Insufficient ... s
County May Not Sell for Taxes Smaller Segregatlons
" Than City Lot o eeeeenan
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" TAX DEEDS.
: See Taxqtion.
TAX EXEMPTIONS

Widow’s Exemption; Allowance of. Mortgage ...
‘Counties. Are Not Entitled to Exemption’ From Motor

Fuels Tax .ol -
Funds Held By Guardians Under World War ’Veterans :
. S 116,
Where a Lodge Permits Other Organizations to Use its .

Building Without Profit to Itself It Does Not Lose

Act of 1924 and Invested in Real Estate Not Taxable

Its Right to Tax. Exemption

Insurance 1ssued by Government to World Wal Veteran
Is Exempt From Transfer Tax When Beneficiary dies ;
‘131

and :Insurance Is Paid to Estate ...,
Boise - Irrigation Project Not.a Department of United

States Government and Therefore Not: E\empt from *

"~ Motor Fuels Tax

TAX LEVY .
Rural High: School Districts Have No Powér to Levy for
Transportation ... e

School Dlstrlct May Not Build Gymnasmm b) Levv

TAX LIEN
See Taz-‘u.tim;.t
TAX SALES.
See Tagation. : _
' TEACHERS !
Grounds for Dlscharge of Teacher ... .. .. ...
Qualifications to: Teach Under Act.of 1927 ... ...
Length of School Day. Is Not Fixed by Statute; Right
of Teacher to Detam Pupil After School aS\Pumsh-
TNt et e eeaa
Employment of’ Relatlve of -School Trustee As; Teacher
Contracts of Employment for Longer Than’ One Year
Permitted Only to Certain Districts ...

Life Certificates to Aliens; Must Be ’\’atur,.hzed Within
Seven Years

i

Trustees May Act Only in Regular, Special or AdJourned;
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