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REPORT OF ATTORNEY GENERAL 
December 1, 1930. 

To His Excellency H. C. Baldridge, 
Governor of the State of Idaho, 

Boise, Idaho. 
Sir: 

I have the honor to submit t0 you my biennial 
report covering the business transacted by the At­
torney General's Department for the period begin- · 

.ning December 1, 1928, and ending -December 1; · 
1930. 

DUTIES 
I need not recall to your mind the 'duties of an 

executive nature imposed upon this office, but only 
name at this point the several boards and commis­
sions upon which the constitution or statutes pre'" 
scribe that the Attbrney General must serve. They 
are: 

1. State .Board of Examiners. 
2. State Board of Land Commissioners. 
3. State Board of Equalization. 
4. State Cooperative Board of Forestry. 
5. State Board of �rison ·Commissioners. 6. State Board of Pardons. , 7. State Board of Parole 
8. State Library Commission 
9. State Board of Canvassers. 

In addition to the foregoing, the last legislature ' 
named the Attorney General as a member of a com- ' 
mission to recodify the insuranee Iaws of the state ' 
to the end that a new code on tha:t subject might be 
presented to the 1931 session-.of the. legislature. This 
latter duty in itself has imposed considerable addi- ; 
tional work. 

· 
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• �#.{, REPORT'OF ATTORNEY GENERAL 7 

As a deputy is not authorized by either the con­
stitution or the statutes, it follows that the Attor­
ney General must personally serve upon these board.s 
and commissioris. 

The duties of the office during the present bien-
nium, while most pleasant and extremely interest-

. ing, have been very heavy. This was occasioned in 
'part at least by reason of the fact that the legisla';' 
ture left a legacy of legislation some of which was ', 
vigorously attacked in the state and federal courts. 

I shall not undertake to detail the activities of 
the office. The Attorney General is the chief law 

·officer of the state. In him is centered the responsi­
bility of advising .all state officers, departments, 

. and agencies in matters of law, and appearing for 
. them in au actions and proceedings. 

CASES OF INTEREST 

Here I will refer to a few of the cases of gen­
eral interest defended or prosecuted by this office 
during the period mentioned: 

OLEOMARGARINE CASES 
34 Fed. 2nd 683 

Thti cases of the Best Food, Inc., vs. John S. 
Welch, as· Commissione·r of Agricultiir�; Otto Zur- ,. 
cher et al., against the same defendant; Davidson 
Grocery C(ornpany aJso against the same defendant; 
and Falk Mercantile Co., Ltd., against the same 
defendant, were four actions brought to restrain 
the collection of a tax levied by the last legislature 
on the sale of ol�omargarine in this state and to 
test the constitutfonality of that act. The cases were 
tried before a United States Statutory Court con­
sisting of two' Uhited States District Judges and 
Judge Dietrich of the Cfrcuit Court of Appeals. 
The court unanimously sustained the constitution-
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8 REPORT OF ATTORNEY GENERAL 

ality of the act to the substantial advantage of the1 
dairy interests of the state. 

· 

"CHAPTER 252" 
290 Pac. 714; 290 Pac. 717; 290 Pac. 717; 

290 Pac. 717 

.The· last legislature in an attempt ttjl. tax capi-1 
tal operating in competition to banks enaGted Chap-: 
ter 252 of the Laws of 1929. This also was attacked! 
throu'g·h United States Statutory Court. F�ur cases! 
were 'instituted. One section of the law exemptedi 
capital invested in local building and ;lqan com'::: 
panies and this discrimination against th¢ foreign 
capital was, of course, a sufficient ground for de­
claring that section of the law unconstitutional, andl 
the act was declared inoperative as to all build­
ing· and loan companies. The ren1ainde1' of the act 
was sustained in these federal cases. These sev­
eral cases were entitled N a.tional Savings & Loan Assn. ·vs. Gillis, et al., which presented the side of 
the. building and loan. companies; the New W 01·ld Life Insura.nce Company ·vs. Gillis, et •al., which 
represented competing capital of the insurance com­
panies; the Vernwnt Loan and Trust Company vs. 
Gillis, et al., representing th� interest of concerns 
executing farm mortgages, and The Oregon M01·t­
gage Company, Liniited, vs. Gillis, et a.l., having 
like interests. After the decision· of the Statutory 
Court sustaining the act in a11 respects except 'as 
to the building . and loan companies, the cases· 
brought by the ·New World Life �Insurance Com­
pany and the Vermont Loan and Trust Company 
were combined and appealed to the Supreme Court · 

of the United States. In the meantime, the cases 
of the Utah ilf ol'tgage Loan Company vs. Gillis� 
as Attorney General; the Spokane ·and Easte·rn 
Trnst Company i-s. Gill-is; Union Central Life. In-

Digitized from Best Copy Available 



REPORT OF ATTORNEY GENERAL. 9 · 

s·urance Company vs. Gillis, and the Chicq,go Live­
stock Loan Cornpany vs. Ada Coiinty, et al:, were 
instituted in the state courts also seeking to have 
the acts declared. unconstitutional. These last named 
actions were successful and our Supreme Court 
perpetually enjoined the Attorney General from 
enforcing the provisions of Chapter 252. 

'';THEr BUTCHER ACT" 

The 1929 session of the legislature enacted 
Chapter 148 to protect the livestock men from the 
depredations of the thieves who steal livestock and 
butcher the same in order to destroy the brands 
thereon, and thereby destroy the evidence of the 
theft. This legislation was attacked in the United 

. States District Court in the case of C. A. Jungst, 
et al., vs. H. C. Baldridge, et al. The court upheld 
the constitutionality of the act. An appeal was 
taken to the Supreme Court of the United States, 
but thereafter dismissed on motion of appellants. 

WILLIAMS, et al., vs. BALDRIDGE, et al., RESPOND- , 
ENTS, AND MILNER Low LIFT IRRIGATION 

' 

DISTRICT, et al., lNTE�VENORS� 
48 Idaho 618. 

This was a· .case of very considerable interest 
to irrigationists of the state who depend on pump­
ing to suppl� their water. Certain interests of 
Gooding County. sought to enjoin the state from 

· allowing the . Idaho Power 1Company exemption 
from taxation to be applied upon the power bills 
of the pumping companies. The constitutionality 
of the act was upheld. This conclusion was of great 
material benefit to farmers on irrigation systems 
dependent upon pumping for their water. 
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10 REPORT OF ATTORNEY GENERAL 

THE FOUR YEAR TERM CASE 
48 Idaho 517 - 283 Pac. 532 

A case of state wide interest and which at­
tracted much popular attention was that of Lane' 
vs. Lukens, wherein an attack was made upon the 
enactment of an amendment to the constitution' 
which provided a four year term for the executive 
officers of the state. Both plaintiff .and defendant 
filed extensive briefs. The [point involved was· 
whether or not the statement :of the question sub­
mitted sufficiently identified or was complet� 
enough to inform or advise the voters of the ques­
tion upon which they were to signify their approval 
or disapproval. The plaintiff contended -that the 
amendment was not submitted to the electors in a 
proper' legal manner or form. The Supreme Court 
of the State held the amendment void because 0:£ 
defective submission. 

PRESTON A. BLAIR COMPANY VS. JENSE� · 
286 Pac. 366 

, 

. This was an action having a far reaching effect 
on the method of assessment and taxation of per1 
sonal property. It limits the power to assess in that 
it requires that a dealer's stock of goods must• be 
assessed on the second Mono1ay of January and 
declares that our statutes do not proyide for tax­
ing goods received thereafte'r dur1ng: the year in 
addition to the inventory values on the tax day. 

PAYETTE COUNTY VS. STATE BOARD OF 
EQUALIZATION 

Pending in Supreme Court of Idaho 
This action is one of considei·able importance 

in reference to our assessmEmts and taxation. It 
is no\y pending in the Supreme Court and seeks 
to require the State Board. of Equalization under : 
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REPORT OF ATTORNEY GENERAL 11 

an amendment adopted by the legislature in 1929 
to require some fourteen counties named in its 
complaint to reassess their household goods and 
farm machinery.. The amendment mentioned pur­
ports to empower the State Board of Equalization, 
which has heretofor.e had only the power to equal­
ize, to now require :reassessments. 

· 

THE POTATO GRADING CASES 
Pending in Circuit Court of Appeals 

Considerable tinie of the office has been spent 
in defending various actions brought attacking 
Chapter 115 of the Laws of 1929 which provides 
for the regulations for the packing, grading and 
sale of potatoes when packed for sale. The last 
case instituted· is entitled Detweiler, et al., vs. 
Welch, et al., and seeks to restrain the enforcement 
of the provisions of the ehapter above mentioned. It 
was instituted in the United States District Court 
and resulted in: favor ·Of the state, in a decree dts­
missing the action. Appeal has been taken to the 
United States Circuit Court of Appeals which will 
be argued before that court on the 5th day of 
December, this vear. . � 

. THE LITTLE LOST RIVER CASE 

In U. S. District Court, Southern Division 

Twenty years. ago there was organized in what 
is known as the Little Lost River section of the 
state an irrigation district. During nearly all of 
this period the history of this district has been one ' 
of bitter contentions because of shortage of water. 
Litigation has almost drained the resources of 
both the builders of the system and those of the 
water users. Conditions became so serious. during 
the past biennium that dynamite bombs were placed 
o:ri several occasions and a fear was· expressed' in 
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12 REPORT OF ATTORNEY GENERAL . 
-------

. many quarters that loss of ·life might result. It was 
at this juncture that this .office instituted an ac­
tion in the federal court making every ·interest 
of the district a party thereto and seeking in that 
disinterested tribunal with· the force of the law, 
and yet by a disinterested plaintiff, to secure deter­
mination of all the conflicting interests involved. 
This case is still pending. 

· 

OTHER IRRIGATION DISTRICTS 

Active effort has been made both by the State 
Boa1·d of Land Commissioners and ,by the Attorl}ey 
General to assist in the reorganization ·of th;t·ee 
other irrigation 'projects now seriously needing 
such attention and without which they doubtless 
cannot attain the prosperilty and well-being that 
their quality of soil shouJd command for 'them.' 
These districts were orgar+izecl at a time when it 
wa�s beli�ved their ·water supplies would irrigate 
much larger acreages than subsequent experif1nce 
has shown possible. They started with large bur­
dens of bonded debts which must now be rewritten. 
Three of such districts other than the Little .Lost 
River ha,re had attention: They are the Murphy 
Irrigation District, the Mountain Home District, 
and the Indian Cove System. The Gem rr·1:igation 
districts had its reorganization successfully dom­
pleted this last year. Inspections were made of these 
Districts and plans considered for their relief which 
may finally be consummated. 

· 

RECODIFICATI6N OF LAWS 

I wish to renew the �·ecommendation of • mv 
predecessor, Honorable Frank L. Stephan, tha�t 
the· next. legislature give consideration to the· re­
conipiling and recodification of the Idaho Laws, 
with_ a view of having them written into a new 
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REPORT OF ATTORNEY GENERAL 13 

code during the biennium of 1931 and 1932 and 
reenacted at the session of 1933. The Compiled 
Statutes of Idaho were codified in 1919, nearly 
twelve years ago. Since that date the legislature 
pf Idaho has convened five times and at each ses­
sion has enacted numerous laws, which are either 
new or amendments to, or repeals of existing stat­
utes. With two volumes of the code and five vol­
umes of session laws, even the trained expert in 
statutory law has difficulty in uncovering all enact­
ments on many _s-qbjects. 

l , , j 

INHERITANCE TAX ACT 

The Twentieth Session rewrote the transfer tax 
law of the state,. Interpreting this new legislation 
and putting tp.e same into effect has taken con- , 
siderable of tlie time of one of my assistants. The 
new act is working successfully, producing revenue 
much in excess of that of the old act, and in addi-.r 
tion discloses to this office at once (which was not, 
tl'Ue under the old law) the existence of all escheat · 
estates, a most important feature for, the benefit 
of the school funds of the state. 

· 

REFORESTATION ACT 
. 

The last legislature enacted Chapted 185, now 
usually known as the Reforestation AcL It made 
provision for the placing of cut-over and burned­
over lands and lands chiefly valuable for the pro­
duction of commercial forest crops· under the pro­
visions of the act, whereby for a period of fifty 
years and duripg which a crop of timber could 
be grown thei·eon, the same should be assessed at 
a valuation of $1.00 per acre, but ::upon maturity 
shall pay a yield tax equal to twelve and one-half 
per cent. ( 12 �,� % ) of the value of the forest ma� 
terial cut therefrom, based upon the full current 
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stumpage !rate at the time of cutting, to be detei·­
mined by the State Cooperative Board of Forestry. 
It vvas necessary to place this act in operation 
when at two proceedings held in .North Idaho 53,579. 76 acres made application therefor. Con-' 
siderable time was expended by this office in work­
ing out this procedure and in holding the necessary 
hearings, taking .evidence, and entering the neces-
sary orders to set these lands aside. 

· 

lVIORTAGE FORECLOSURES 

The entire time of one of my assistants is ]re­
quired to attend to matte1·s submitted by the 
Department of Public Investments and in the fore­
closure o:f delinquent mortgages. held by the state. 
A special effort has been. made to clean up and 
reduce to title every one of the old mortgages,, 
some of 'vhich had for one reason or another been 
pending for a number of· years. This is not !in­
tended as the slightest refJection upon my pr�de­
cessors, whose vigorous prosecution of these mat­
ters made it possible for n:e to give time to th'ese 
more greatly involved pieces of litigation. IVIany 
of these actions had been instituted ten or e�1en 
twenty years ago. I am happy to advise you t,hat 
every mortgage so delinquent in character as: to 
i1eed attention has been foreclosed. ' ' 
RECOIVIMENDATIONS TO THE LEGISLATURE 

It is the custom, I note, observed by the gueat 
majority of the Attorney ·Generals of the ,United 

· States to include in their reports recommendati'ons, 
to tbe Governor and Legislature on necess�r�r 
amendments and legislation to cure apparent de-
fects of existing law. · i 

. This department in the performance of its 
.duties is constantly examining om· statutory faw. 
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The errors of legislative drafting or judgment 
come closely under -observation. Such is the mov­
ing reason for the following recommendations: 

( 1) It is my opinion that the Legislature 
should- enact legislation to replace Chapter 252 of 
the Laws of 1929, finally declared unconstitutionaJ 
by our Supreme Court. Unless this be done, it 
seems - probable ·that at no distant date--unless 
we provide for the taxation of capital competing 
with our banks-we may reasonably expect no 
revenue in the way of taxation from .those insti­
tutions. 

I am reluctant to attempt to suggest a remedy 
for so large a p1�oblem, but this fact appears estab­
lished from the_ extensive litigation we have de-

- fended in connection with the chapter, that any­
thing along the line of the ideas embodied in that 
Act must be accepted as unworkable, not feasible, 
and even with variations and modification would 
probably be held unconstitutional. 

- (2) The B,eforestatioh Act should be amended 
to permit a smaller number at least, if not one 
member alone, ' of the State Cooperative Board of 
Forestry to conduct hearings and make prelimin­
ary orders when petitions are filed requesting that 
lands be placed under the provisions of the Act. 

The evidence at such hearings, having been 
taken and a transcript of- the record supplied each 
member, the Board could then in regular session 
make determination as to whether or not the peti­
tion should be granted. In other words, it is recom­
mended that the Board be empowered to name one 
of its members to aict in the nature· of a master. 
Such a plan would conserve the time o{ the Board 
and greatly curtail the expenses of the hearings. (3) I recommend that legislation be enacted 
priOr to the second Monday of January, 1931, if 
possible, removing the restriction placed by our 
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Supreme Court in the case of Blai1: vs. J ense�, 286 
Pac. 366, wherein it was held that only peJCsonal 
prope1·ty in the state on the second Monday of 
January might be assessed and taxed. :· 

( 4) The revenue laws of this state, b�cause 
Qf many and frequent amendments are conflicting 
and ambiguous. I renew the recommendation of 
my predecessor that in the event the next !legis­
lature does not re-write ;our pre§ent plan of: taxa­
tion, a commission be appointed to codify the 'exist­
ing enactments, on this subject. 

( 5) The State Land Board now sells both 
grant and foreclosed lands on contracts running 

·for a period ·of 40 years with an initial payment 
of only 10 per cent. As only the equity of the pur­
chaser is taxed, it will be quickly seen that a V!ery 
large portion of the landl is kept from the cownty 
tax rolls for many years. The counties are voicing 

· considerable protest, no!t alone against thiS but 
other situations whereby· the state undermin�s the 
valuations of the counties for taxing purposes. 

The terms of these contracts should be cut to 20 
years. r ( 6) I want to heartily join in the recori1men­
dation already made and laid before you by the 
Honorable E. M. Hoover, Cort1missioner of the De­
partment of Public Inve3tments, that his proposed 
so-called "Debenture Plan" for the handling of 
the educational and other trust fmids received 
from lands where mortgages: have been foreclosed 
be adopted. ( 7) Re: The State [nsurance Fund. T_hrough-. 
out several administrations preceding my own the 
legal \York of the State· Insurance Fund has been 
performed by outside counsel. This work iS con­
siderable ·in amount, and in course has required 
considerable expenditures to private counsel.. I am 
conscious that thert; is wanant of law for such pro-

, 
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cedure, by reason of one of the decisions . of our 
Supreme Court in reference to this fund. I cannot, 
on the other hand, discern any serious or real pro­
hibitions against these services being performed 
by the Attorney General's office. 

It will, however, require the appointment of an­
other assistant in this office, as it would be impos­
sible with the pifesent personnel and the work now 
laid upon this office to take upon it these other 
duties. I am confident that the salary of an addi­
tional assista1it would not exceed the ·fees which 
are now paid and which ·must necessal"ily be ex­
pended in the future if the present ·plan is con-
tinued. · · 

All of the time of this additional assistant would 
not necessarily be required for the State Insur­
ance Fund. The Public Utilities Gommission has 
frequently suggested the need of further assistance 
than the pressure of other duties of the office has 
permitted during the past biennium. By the \divi­
sion of the service of this employee between these 
two departments, I am .sure a considerable saving 
would follow to the state, both in service and 
moneys expended. 

MONEYS RECOVERED 
This department has recovered during the past 

biennium in actions on bonds in favor of. the state 
and· in other , forfeiture cases approximately the 
sum of $26,000.00. No moneys of this charactel" 
actually go thru this off ice, hence no detailed . 
account is rendered. 

CRIMINAL CASES 
Of the forty appellate criminal cases briefed 

and argued before the Supreme Court, only 5 were 
reversed. Of the· 16 cases involving violation of 
the liquor law, only 2 were reversed. 
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OPINIONS 

2884 written opiniqns have been rendered
.
! by 

this office during the past biennium. They lare 
itemized as follows and include the opinions: 0n 
extraditions and official bonds mentioned beli:nv: 

· 1247 Opinions have been rendered to officers of the 
executive department, commissioners, bureau 
heads, prosecuting attorneys, county and stjhool 
district officers. These in every instance ,Vere 
carefully briefed before being reduced to opinion 
form. 

· 

1187 Opinions were rendered on abstracts, contiiacts 
and bond issues. 
Of these, there were written for the Department 
of Public Investments: 

754 Opinions on 355 .�ans, representing' 393 
abstracts examined. ' 

132 Opinions on 69 school bond issues,, and 
12 Opinions on 10 abstracts for deeds! 

For the Department of Public Works: 
. 

63 Opinions '\Yere written on 44 abstracts. 
26 Opinions o:.ri 23 abstracts for deeds, and 

156 Opinions on 150 contracts. .i 
For the Board of Education:. 

37 Opinions were written on 15 abstr.acts. 
For the Game Department: 

7 Opinions were \vritten on 5 abstracts. 

EXTRAD1TIONS 
During the year 1929, 39 extraditions were 

presented to the office to be passed upon, of which 
7 ·were recommended for denial. Several hearings 
conducted by this office w1ere granted by the Gov­
ernor. In 1930, 36 extraditions were passed upon, 3 rec01nmended for refusal and 2 hearings were 
held. 

' OFFICIAL BONDS 
During the biennium opinions have been writ­

ten upon 375 official bonds, of '\vhich 66 were;;dis­
apprnved. or sent bad\ for correction. 
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CONCLUSION 

In conclusion, I desire to express appreciation 
to my able and faithful assistants and employees, 
without whose splendid capacity and fidelity to 
duty, the work of this department could not have 
been· performed. Those assistants \Vere: S. E. 
Blaine, Leon M, Fisk, Fred J. Babcock, and Alfred 
C. Cordon. For a portion of the time, Mr. Har­
mon E. Hosier ably assisted in the foreclosure of 
mortgages. 

To my secretary ai1d stenographic force, I wish 
to express my deep appreciation for their faithful 
and splendid servi,ee. Those who served during the 
whole or a part . of the biennium were: Margery 
Schol.es Cornell, Secretary, Martha G. Williams, 
Secretary, and as law stenographers, Grace H. 
Detweiler, Helen ·Shawhan, Beulah Scholes, Audrey 
Haynie, and Nelle Schultz . 

. My relations with the various state officers, 
departments and commissions have been most pleas-­
ant. To those whom it has been my pleasure to 
counsel I desire tQ extend by appreciation for their 
cooperation. 

And in conclusion to you, my dear Gqvernor, 
I wish to express inY deep appreciation for having 
had the privilege of being a part of your adminis-

- tration. 
· ·· 

Respectfully submitted, . 

w. D. GILLIS, 
Attorney GeneraL 

Digitized from Best Copy Available 



Selected Opinions of ... i\ttorney General 

'.More than hvelve hundred writte.n opinions have beem 
rendered by the Attorney Generdl's Office during the bien­
nium to the elective executive state officers, the legislatrnre, 
department heads, county officers and school districts. :To 
include them all in this report would .have required a vol� 
ume of such size as to make the expense of publication 
prohibitive. The opinions selecte·d are given in full in con­
formity with the practice follcrwj.ed quite uniformly by the 
Attorney Generals of other states .. 

AGRICULTURE 
· Forms of Advertising Butter Substitutes Prohibited: 

1. QUESTION; • ' 
Is the following advertisement, to-wit: "Gem Nut Mar-· 

garine is made from yegetable qils, milk product and salt" 
a violation of the provisions of Chapter 149 of the 1921 
Session Laws ? 
OPINION: 

The provisions of Section 1 of Chapter 149 of the 1921 
Session Laws reads as follows : · 

"That it shall be unlawful for any person, firm 
or corporation to make use of the words, milk, 
cream, butter, cheese, crean1:=ry, dairy, churn, cow, 
the name of any dairy breed or any pictorial repre­
sentation of ·any of these terms in· connection with 
the sale, offering for sale, o:- advertisement of any 
substance designed· to be us.ed as a so-called sub­
stitute for milk, cheese, butter or :any other dairy 
products." 

Baldwin's Century Edition of Bouvier's La\v Dictionary 
defines "oleomargarine" as "ar:tificia:l butter made out of 
animal fat, milk and other substitutes ; imitation butter." 

In the case of Libby, l\fcNeiH & Libby vs� U. S., 210 Fed. 
148, we find the following language : 

"* * * \Yhere words in evervdav u�e are found on 
the label of a food product: the�· a�e to be given 
their ordinary and popular meaning, rather than 
the commercial meaning wh'ich they have acquired 
among manufacturers and dealers." 
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Chapter 149 of the. 1921 Session Laws is broad in its 
prov�sions. It provides, . in effect, that one shall not make 
use of the w:ord "milk" in connection with the advertise­
ment of any substance designed to be used as a so-called 
substitute for a dairy product. The word "milk" . is used 
in this advertisement as a descriptive noun or adjective 
and probably is employed in this manner for the. purpose 
of attempting evasion of the provisions <;>f. the' statute. 
Referring to the use of the word "milk" the statute does 
not modify·the noun in any way. It does not touch upon 
the use of the word, whether as a descriptive word or as 
a noun, simply prohibiting the use of the word "milk" in 
any advertisement. . 

· I am, therefore, of the opinion that the portion of the 
advertisement referred to above is in violation of the pro­
visions• of said Chapter 149. 
To Honorable George N. Tucker, 
Director of Burecw: of Dairying, 
March 12, 1929. 

W. D .  GILLIS, 
Attorney General . i 

The Federal Government Having Deleted Standard for 
Ice Cream This State No Longer Has a Standard 

2. QUESTION : 
For That Product 

· 

The State of Idaho, by Seetion 1697, Compiled Statutes, 
adopted the standard for ice cream used by the United 
States Government at·the time of the enactment of Section 
1697. Since that time the United States Government aband­
oned or deleted the definition for ice cream. Since the Fed­
eral definition for ice cream has been dropped, what is the 
present standard in Idaho ? 
OPINION: . 

· The section of the.Idaho statute pertinent to this inquiry 
is 1697, Compiled Statutes. It p:r;ovides in part pertinent 
to this inquiry, as follows : 

"The standards of quality·, purity and strength · for food, liquors, and drugs that have been or sha11 
be adopted by the United States . department of 
agriculture are hereby declared to be the standards 
of purity, quality and strength for foods, liquors, 
drugs and drinks in the state of Idaho." 

It will be observed that the statute provides· for the 
for the adoption ,of standards of the strength of foods, 
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liquors and drugs that have been or shall be adopted by th� 
United States Department. 

Under this statute, when the United States Depart1 
ment adopts a standard, it becomes the standard in Idaho! 
It will, therefore, follow that if it abandons a standard, if 
is like•vise a:bandoned in Idaho. Clearly . it is the intent o:f 
this act to make the standards of the United States Depart+ 
ment and the state department one · and the same. The 
definition in reference to ice cream having been abandoned. 
by the government and the state statute being one intend� 
ing to have the government standard. as our standar� 
lea\·es the state without a specific .standard of quality. pur� 
ity and strength, etc., of ice cream. 

-
. 

It is, therefore, my opinion that the state department 
of agriculture has no power to set up a new standard or 
continue in force the one abandoned by the· government in 
the absence of legislative authority so ta do. 
To Director, B1.lrca1.l of Dairying, 
Jmuwry 25, 1930. 

W. D.  GILLIS, i 
Attorney General. 

AMERICAN LEGION 
Wearing Legion Emblems \Vhen Not a Member 

;_}. QUESTION: 
Is a person subject to penalty for wearing an American 

Legion e121b1ern, when not a member of that organization!? 
OPINION: 

We call your attention to Chapter 117 of the 1921 Ses­
sion Laws, which provides that any person who wilfulfy 
\Years the badge of the Americ�'!n Legion or any other 
society . order or organization of one year's standing in the 
State of Idaho, or uses the name to obtain aid or assistanee 
in the state, or wil:fully uses the insignia, etc., the name 
of any society, order or organization , the title of its officers, 
or ib insignia, etc., unless entiHed to use or \Vear the Saill.e 
under the constitution and by-la-i.vs, shall be guilty of a miS� 
denteanor. and shall be subject to punishment, as set out 
in said Chapter. 

· 

If any person wears the irtsignia of the American Legion 
to accomplish any of the pnrposes mentioned above, he 
is subject to prosecution under the act; 'and it is our opinion 
that such person is prohibited by said statute from wea:r-
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ing such insignia, unless he is entitled so to do under the 
constitution and by-laws of the organization. 
To HonorabLe Lester F. Albert, LEON M. FISK, 

· Dep't Adjutant, American Legion Asst. Attorney General. 
December 31, 1928. 

APPROPRIATIONS 
. 

Maximum of an Appropriation Must Be Fixed 

4.. QUESTION : 
· Does the amendment of Section 5569 of the Compiled 

Statutes as. provided by House Bill No. 305 make a valid 
appropriation of public moneys ; in other word� is the 
amendment as set out in said bill in reference to an appro­
priation constitutional ? 
OPINION : 

The amendment to Section 5569 in addition to changing 
the fees to be charged, as pertinent to this. inquiry reads 
as follows : 

"All moneys received by the Department of Rec­
lamation under the! provisions of this chapter shall 
be deposited with the State Treasurer, and such 
sums as may be necessary shall be available for 
the payment of the expenses of the Department of 
Reclamation incurred in carrying out· the provisions 
of this chapter. 

"Such expense shall be paid by the State Auditor 
in the manner provided by law, upon vouchers duly 
approved by the State Board of Examin_ers, for 
the work performed under the direction of the 
Department of Reclam3:tion.'' 

It will be noted at the outset that the form of the 
attempted appropriation follow;s Section 3013 of the Com­
piled Statutes of Idaho \vhich makes the continuing appro­
priation out of the Carey Act Funds, except that the in­
stant amendment does not include the provisions of Sec­
tion 3072 of the Compiled Statutes pf Idaho which specific­
ally limitf? the appropriation of Section 3013 as follows : 

"Provided that no obligation shall be incurred 
under this chapter in exc'ess of the amount avail� 
able in said fund." 

In the case of Blaine County Investment Company v. 
Gallet, 35 Idaho 1 02, the Supreme Court held that the 
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statutory direction to pay for examination and survey of 
certain streams in the State of Idaho did not constitute an 
appropriation for the payment of daims arising thereunder. 
The court makes the following statement : ' 

"It is said in State ex re.!!. · Davis v. Eggers, supra, that : 'As all appropriations must be within 
the legislative will, it is essential to have the amount 
of the appropriations, or the maximum sum from 
which the expenses could be paid, stated. This legis- · 

lative power cannot be delegated nor left to the 
recipient to command from the state treasury sums 
to any unlimited amount for which he might file 
claims. True, the exact an;10unt of these expenses 
cannot be ascertained nor fixed •by the legislature 
when they have not yet been incurred, but it is  
usual and necessary · to fix ii maximum . . . .  speci­
fying the amount above which they cannot be 
allowed.' " 

In the case of Jackson v. G:allet, 39 Idaho 382, at page 
388, the Supreme Court of this State used the following 
language : 

"There is no maximum amo'unt appropriated 
out of which the claim in question can be paid. The 
mere declaration that certain charges against the 
state must be paid out of the state treasury on the 
order of a board of commissioners does not I\].ake an 
appropriation and is not an authorization ''that a 
specified sum and no more sha11 be used for a spe­
cific purpose and no other. While it is true that no 
set form of words is necessar,r to make an appro­
priation, language used in an act should show an 
intent on the part of the legislature to make an 
appropriation "·ithin the meaning of the constitution and the court should not be -�ailed 'upon to infer 
from doubtful or ambiguorus language that it was 
the intention of the legislatur2 to appropriate the 
public funds which would be necessary in order to 
sustain the theory of plaintiff that an appropria­
tion was made under sections �l and 10 of this act." 

Nl.1merous funds have been built up in various depart­
ments of the State government but a brief examination 
of the statutes creating such funds will show that in each 
insta!;lce those which ha,·e been attacked as unconstitu-
tional do not make a definite appropriation. · 

From a careful analysis of the amendatory part of the 
Act under consideration it will be· noted that the follo\ving 
proYision is made : 

· · 

"All moneys receiYed by the department of rec­
lamation under the proyisions of this chapter shall 
be deposited with the St'ate Treasurer. a nd such 
s u ms as  111, 1y  be 11crcssary shall be a va ilable for 
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the payment of expenses of the department of rec­
lamation incurred in carrying out the provisions of 
this chapter." 

· 

It is apparent that the language of the statute creates 
.a situation which probably was not intended by the Legis­
lature, but which, nevertheless, must be considered .by this 
office. 

First, it is p1•ovided that the moneys received'. by the 
Department of Reclamation shall be deposited with the 
State Treasurer. It then provides that such sums as may 
be necessary shall be available for the payment of the 
e:irpenses of the Department. 

I can arrive at no other interpretation consonant to 
the reading of the'· section than this, that all sums received 
are paid into the State ,Treasury and then the entire fund 
in the State Treasui·y is made available for the payment 
of the expenses of the Department. This is clearly not 
a valid appropriation within the rules laid down by the 
cases herein cited .. No maximum sum is provided as the 
limit for this appropriation. , It is, therefore; ,  my opinion that a valid appropriation 
has not been accomplished by this amendment and you, 
as State Auditor, shollld not pay warrants from this par-
ticular fund. · · 

To Honorable E. G. Gallet, 
State Auditor, 
April 1, 1929. 

W. D. GILLIS, 
Attorney General. 

ASSESSMENTS OF PROPERTY 

Capital Stock of Banks Invested in Real Property 
Dedtided for Assessment Purposes 

, 

5. QUESTION : 
If a bank purchases a piece of property, making the 

investment out of its capital stock, and late.r se1ls that 
property under a conditional sales contract, the contract­
ing party agreeing to pay all taxes due thereon, has the 
bank the right to deduct from the capital stock, surplus 
and undivided profits, the amount they have invested in 
this property when arriving at the valuation of the capital 
stock, surplus and undivided profits for assessing purposes 
for taxation ? ' 
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OPINION : 
Section 3297 of the Compiled Statutes, as amended by 

Chapter 84 of the Laws of 1927, relating to the assessment 
of shares of capital stock of banks and other institutions 
for taxing · purposes is as follows : · 

"The shares of capital . stock of any bank, exist­
ing by authority of the United States or of this 
state and located within this State, or of any build­
ing and loan association, trust company or surety · 
and filedity company organized under the laws of 

· this State and doing business within this state, , 
shall be assessed for taxation where such bank, 
company, association or other corporation is located 
and not elsewhere, as in the same mariner and upon 

· the same basis of actual value, and .uniformly with 
all other property assessed in the county in which 
such shares of capital stock are assessed, said value 
to be determined · as of the seC{):nd Monday of J anu­
ary in each year at 12 o'clock meridian ; Provided, 
however, that no assessment shall be made on the 
part of such capital stock, or the surplus or undi­
vided profits of such bank, company, association or 
other · corporation which are at the time of assess­
ment, actually invested in and [·e.presented by other 
property, OR STOCK . IN A BANK BUILDING 
CORPORATION REPRESENTING 0 T H E  R 
PROPERTY, owned by and standing upon the 
.records of ANY county IN THIS STATE * * * in 
the name of such bank, company, association or 
othE'r corporation, OR BANK. BGILDING COR­
PORATION, and which have been assessed and 
entered for taxation in * * " ANY county IN THIS 
ST ATE for the said year, which part shall be 
deducted from the value, as determined in the above 
manner, of such shares of capital stock in �isting 
such capital stock for assessment. Any property 
so represented in such capital stock, on account of 
which a deduction has been made in the assessed 

. valuation of the shares of such capital stock, shall 
be assessed separately at its full cash value, as 
other property." 

It will be observed that no assessment shall be made 
on the part of such capital stock, or the surplus or undi­
vided profits of such bank, which are at the time of assess­
ment, actually invested in and .rE:presented by other prop­
erty O\vned by and standing upon the records of any county 
in this state in the nam\e of su.:::h bank .and which have 
been assessed and entered for taxation in any county in 
this state for the said year, \vhich part shall be deducted 
froni. the \·alue. as determined in the above manner, bf 
such shares of capital stock in listing such capital sto�k 
for assessment. ' 

· I · 
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Am analysis of said s ection will disclose that, before the 
assessor is authorized not to assess entire actual value 
of the shares of capital stock of any ;bank, existing by 
authority of the United States or of this state and located 
within thjs state, it is necessary that there be, at the time 
of assess'ment, a concurrence of the following . conditions : 

l. Part of the eapital stock of .such bank, or the sur­
plus or undivided profits thereof, must be actually invested 
in and represented by other property. 

2. Such other property must be owned b.Y such bank. 
3. Such other property must be standing upon the 

records of some county in this state. 
4; Such other property, so standing upon the records 

of some county of this state, must stand in the name of 
such bank. , 

5. . Such property must, for said year, have been 
assessed and entered !or taxation in some county in this 
state. 

6. Such property must have been assessed separately 
at its full cash value, as other property. 

The fact that, after a bank has invested part of its 
capital stock or its surplus or undivided ptofits, in other 
property, it sells such, property under a conditiona.l sales con­
tract, the contracting purchaser agreeing to pay all taxes 
due thereon, does not necessarily indicah� that such ,invest­
ment has ceased. It may be that little or no payment has 
been made by such purchaser on such contract. · In such a 
case, . the investment is still in existence to the extent of 
the amount of the capital stock, surplus or undivided 
profits still unpaid to the bank under such contract. The 
fact . to be ascertained by the assessor then is : 

· 

The amount of such capital stock, surplus or undivided 
profits invested in such property yet unpaid to the bank 
under: such c:Ontract. . 

· 

When such amount is ascertained by the assessor, he is 
authoriz.ed to deduct the same from the assessed valuation 
of the shares of such capital stock, provided all the con-
ditions heretofore mentioned exist. ' 

. 

But the question arises, is the property represented 
by such conditional sales contract owned by such bank, 
vdthin the meaning or said section ? It is my opinion that 
it is. · 

The purchaser of land under a conditional sales contract 
is an equitable owner to the extent of the amount of the 
purch�se price paid by him on such contract . .  Assuming 
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i 
that the vendor was the legal owner of such property at 
the time of such sale to the purchaser, the vendor, after 
such sale, is still the legal owner, subject, however, "to the 
equitable ownership of the pm:chaser. 

· 

As already pointed out, such }Jroperty must be standing 
on the records of some county of the state ahd in: the 
name of such bank. 

It is my view that the agreement of the purchaser. to 
pay all taxes due upon: such property, would in: no way affect 
this question. Such an agreement is a private one between 
the purchaser and vendor and does not concern the assessor 
so far as the assessment of s uch property jg concerned. 

For .the foregoing reasons, it is my opinion that, if a 
bank purchases a piece of property-, ma�ing the investment 
out of its capital stock and later sells si.ich property under 
a conditional sales contract, the contracting party agree­
ing to pay all taxes due thereon, such bank has the right 
to deduct from the capital stock surplus and undivided 
profits, the amount such bank has invested in s uch prop-

. erty, less any such part of such capital stock invested in. 
such property that has been paid to such bank under suc.ih · 

contract, when arriving at the valuation of its capital sto�k, 
surplus and undivided profits of such bank for assessment 
.purposes. · 
To Mr. R. D. Leonardson, 
August 24, 1929. 

W. D. GILLIS, 
Attorney General. 

Banks Mav Deduct Amount of Capital Stock Invested · 
in Land for Tax Assessments Although ', 

Reserves Set Up to Offset 

G. QUESTION : 
Where a bank through contributions from stockholders, 

earnings 01� other sources, places funds in reserve to offset 
investments in real estate, the bank, however, still mvning 
the real estate, may it still set up the investment in real 
estate as a deduction from the amount of its capital stock 
fo1: the purpose of taxation ? · ' 

OPINION : 
It is my opinion that a bank, under the circumstances 

mentioned, is not preYented from setting this real estate 
up as ari actual investment to be deducted from the amount 
of the capital stock investment far purposes of taxation. 

Section 3298, Compiled Statutes, relating to statements 
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by a bank for the purpose of assessment of bank stock, 
requires a sworn statement to be made and delivered to the 
assessor, showing, among other things "the amount included 
in the valuation of such capital stock . which is actually 
invested in or represented . by other property which has 
been assessed and a full description of such property ; the 
valuation of such capital stock, after deducting the amounts 
induded in the valuation thereof, which is actually invested 
in or represented by such other property." 

The Supreme Court, in the case of First National Bank 
v. Board of Comrni�sioners, 40 Ida. 391, 232 Pac. 905, was 
called . upon to review the action of the Board of County 
Comm!issioners as a Board · of Equalization in refusing to 
deduct from the value of the capital stock of the bank in . 
question, the amount actually invested · in other property 
upon which the bank paid taxes. Quoting from the opinion 
of the COUTt : 

"Appellant bank furnished a tax statement . as 
provided by C. S., Sec . . 3298. This showed that its 
capital stock paid up was $50,000 ; . the amount of 
its. surplus and undivided profits less expenses and 
taxes paid was $25,506.18, and the full cash value 
of the capital stock, including · surplus and undi­
vided profits, was $76,506.18. ·No ·eVidence was intro­
duced to dispute the correctness of the figures given 
in this statement. Therefore, according to· 'the 
statute, the ·cash value of the capital stock was 
$76,506.18. The s�atement showed that the amoµnt 
of cap.ital stock iictually invested in other property 
which had been assessed to the bank was $96,306.49. 
Evidence was introduced to show that part of this 
property was not 'assessed to the bank but to. an­
other party wh6 had bought it on contract. The 
court therefore found, and its finding is supported 
by the evidence, that the actual amount invested in 
other property assessed to the bank was $86,556.49. 
The court should have found the amount 0£ : the 
bank's capital surplus and undivided profits in­
vested in other property assessed to the bank and, 
if it was all so invested then its capital stqck was 
not subject .to assessment. But.. its other · property 
was subject to assessment on the same basis as all 
other property." ·" · 

From the foregoing statutes and decision it seems clear 
that it is a bank's affirmative duty to set up · in its state­
ment required under said section the amount of'the capital 
stock actually invested in other property which has been 
assessed to _the bah� 1 and that it. is immaterial whether 
or not the bank, throifgh contributions from stockholders, 
earnings or from other sources, places in reserve funds 
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with which to offset the capital stock actually invested 
in such other property. 

· · ' 

To Commissioner of Finance, 
AJm:z 21,  1930. 

W. D .  GILLIS, 
Attorney General. 

Assessments of Personal and Real Property in ReJerence 
to Migratory Stock ; Rebates and AdjustJI1ents ;  

· 

Payment in Installments ; State Equities , 

7. QUESTIONS : , 

.1 . Does migratory Iivestoek in the second county h�ve 
until the fourth Monday of December to file for rei-Jate 
and adj ustment because they have not been in the second 
county as long as was estimated ? ' 

2. Do they have until the fourth Monday of December 
to file for rebate or adj ustments ? 

3. Can migratory livestock ·be listed in the home county 
on theo real estate property roll .? i · 4. Is there a statute in Idaho covering feed and tran­
sit livestock whereby this class of livestock may be assessed 
for that portion of the year they may be on feed and then 
shipped out of the state ? 

· 

5. Can migratory livestock be assessed in a county 
when they have not been in the county to exceed ten days ? 

6. Can personal property faxes be paid in two install-
ments as under the 1927 SessLon Laws. ? 1 

7. Can delinquent persona[ taxes on sfate equities be 
levied on any and all property belonging to the person 
assessed ? 

8. Can state equities be attached to real propert� ? • I 
! 

OPINION : 
I 

Answering questions numbered 1 and 2 :  Section 3287, 
Compiled Statutes, as amended by Section 16, Chapter� 263; 
Laws of 1929, provides for the entry of migratory i live­
stock upon subsequent property assessment rolls _ih aiU 
coui1ties except the home county, and makes taxes th�reon 
a first and prior lien upon' such migratory livestock and all 
other personal property of the owner in the county of the 
residence of s uch o\vne1', and· provides a penalty · fo1� any 
owner who shall remove s uch livestock from-Jhe county 
without having paid the propc1rtionate part of a full year's 
taxes for the length of time slllch livestock shall have1 been 
in the county. The section then farther provides : 
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"On or before the fourth Monday of December 
the owner of such migratory livestock shall file with 
the clerk of . the board of county commissioners, of 
the county wherein the same is first listed in- that 
year, a petition for deduction from his assessment . 
for the length of time such livestock has been 
assessed in other counties, accompanying the same 
with tax receipts showing the payment of s-uch 
assessments, .and -it shall be the duty of the board of 
county cotnmissioners to deduct from the , assess- . 
ment of such migratory livestock the proportionate 
part of the year's assessment during which such live­
stock has been kept in other counties as shown by: 
such tax. receipts, otherwise the owner of ' such 
migratory livestock shall be held liable to pay taxes 
thereon in the county where first listed for . ther 
full year." 

31  

Section 3288, Compiled Statutes, which i s  amended by 
Section 17 of the Act, provides that all migratory stock 
must be assessed for the full year in the home� c,ounty and 

" that a statement of the owner must be furni.S}l.ed to the 
assessor showing the different counties wherein. he .expects 
to graze or keep the said livestock and the length o·f time. 

Section 20 of the. Act provides that : 
"Any pei;son paying taxes on migratory live­

stock may obtain a rebate on the amount paid in 
excess of the amount due in any county or an 
adjustment of the amount of taxes levied upon such 
property : Provil:ied, That a duly verified claim for 
such rebate is filed with the clerk of the board of 
county commissioners on or before the fourth . Mop.­
day of N ovenber in the year in which such taxes 
are levied or paid as in the case of a rebate for 
taxes on other · personal property ; and, Provided 
further, That any claims for rebate or adjustment 
of taxes paid or taxes levied on migratory live� 
·stock in the home county on account of taxes which 
· have been paid or secured for any portion of the 
same year in · anot.her county must be accompanied 
by the receipt of the assessor of such countY, show� 
ing what portion of .the year the taxes on: su'ch 
livestock have been paid in such county. All such 
claims for rebates and adjustments shall be exam­
ined and passed upon by the board of county com" 
missioners at the annual meeting of such board ,as 
a board of equalization in December and all rebates 
allowed on taxes which have been paid shall · be 

· remitted upan 'Warrants drawn upon the personal 
property tax fund, as in the case of rebates for 
taxes paid on other personal property. No rebate 
may be paid, or claim for such rebate considered 
by the board of co.unty commissioners, whe,re the 
taxpayer fa�ls to comply with all the provisioi;is 
of this section." 
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This gives rise to an apparent conflict between Sections 
20 and 16. It will be noticed that Section 20 provides for 
a rebate in the amount paid in excess Of the amount ! due 
in any county and that the same must be filed withi the 
Clerk of the Board of County Commissioners on or before 
the fourth� Monday in November and · accompanied with 
the receipt of the assessor. Section 16 provides that on or 
before the fourth Monday of Deceniber the owner shall 
file with the Board of County Commissioners a petitim'i for 
deduction froni his assessment accompanying the 'Same !with 
tax receipts showing the payment of such assessments 
and makes it the duty of the Board of County Corrtmis­
sioners to deduct from the assiessment of such migr�tory 
livestock the proportionate part · of the year's assessment 
during which such livestock has beeti kept in other doun­
ties; as sho:wn by the tax receipt. This section applies to the 
home county. Section 20 apparently applies to any c91:mty. 

It would appear then that im the home county the o�er 
has until the fourth Monday in December to applY( for 
such deduction. In any other county, he has only . until the 
fourth Monday of November. ''['he provisions .contained in 
Section 16 . are amendatory, while those in SeCtion 20 are 
a portion of the old section. • 

Answering question numbered 3 :  Section 16, above re­
ferred to, provides that migratory livestock shall be entered 
upon the subsequent property assessment roll, except in the 
home· county. Section 3266, Compiled Statutes, as amended 
by Section 3 of said Chapter 263, provides that the assessor 
must _assess all personal property on the personal proferty 
assessment roll and provides tihat the same shall -be :com­
pleted before the second Monday in July and filed 1with 
the Board of County Commissioners. It then providesl that 
he shall assess upon a subsequent roll, verified in the man­
ner provided for the verification of the personal property 
which comes into the county between the second Monday 
in July and the fourth Monday iin November. It also ex�mpts 
livestock in the home county .and contemplates that the 
same would be placed upon the personal property roll as 
assessed prior to the second Monday in July. This, 1 how­
ever, would be impracticable for the reason that the per­
sonal property roll must be cllosed and the various taxes, 
including the state taxes, computed thereon at that :time. 
This would make it impossible to procure a rebate : or a 
reduction in that particular county upon the livestock for 
the portion of the year they were outside of the county, 
and, therefore, this livestock 8.hould be carried upon a sub-., 
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sequent roll w'.}1ich remains open until the fourth Monday 
in November. There is no provision for livestock being listed 
in the home county on the personal property roll and, in 
fact, this same difficulty would arise if it were so entered. 

Answering question numbered 4 :  There is a statute 
covering the assessment of livestock other than migratory. 
Said section is Section 3296, Compiled Statutesr as amended 
by Chapter 50, Laws of 1927. It provides as follows : 

"'l'he provisions of this chapter relating · to the ; -taxation of migratory livestock shall . not apply to 
livestock in transit through the state by railroad 
or other means of public transportation or to live­
stock sold by the owner thereof in the home county 
upon which the taxes for the full year have been 
paid or secured, which . said livestock is driven, 
shipped or transported into another county and 
there kept or confined in inclosures, for. the pur­
pose of preparing the same for market." 

This does not !apply, however, to migratory livestock 
and is to be consti"ued strictly according to its pr<)Visions. 

Answering question numbered 5 :  Migratory livestock 
must be assessed in the county regardless of the length of 
time it is tpere. The ten day period provided for in Sec­
tion 18 of the Act simply makes · it incumbent upon the 
owner to notify the assessor within ten days froml the time 
of entry into the :eoirnty. It does not; however, exempt him 
for this period of ten days. 

Section 3290, Compiled Statutes, covers this question 
and provides as follows : 

"It is the duty of the · assessor to asse.ss all 
migratory livestock within his county. for taxation� 
even though the O\vner or the agent of the owner 
fails to give the notice or make the statement or 
statements, as provided in ·,this chapter, and- such 
assessor shall be liable upon. his official bond for 
all taxes upon such migratory livestock escaping 
assessment, as ih the case of other personal, prop-- erty escaping assessment and taxation." · 

Answering question numbered 6 :  Section 3267, Com­
piled Statutes, as amended by Section 4 of the Act1 makes 
the county assessor the collector of personal property taxes 
and Sections 3284-A to -3284-J, Compiled Statutes, included 
jn Section 15 of the - Act, provide the manner of the collec­
tion of personal property taxes by the assessor. 

Section 3284-B, above referred to, provides as follows : 
"All taxes sho>m on the personal property 

assessment roll, and on any subsequent rqll, shall 
become and be due and payable to the assessor on 
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demand and, if unpaid, shall become delinquent on 
the fourth i\fonday of December of said year, to­
gether with a penalty of 10 per centum of the 
amount of such taxes as shown on the assessment 
roll;" 

From an examination of this section, it is apparent that 
the taxes are due and collectible on . demand after assess­
ment and must be paid before the fourth MondaY, of 
December. The other statutes make the assesso.r perso:qally 
liai.>Ie· for the failure to collect such taxes and it he desired 
to collect them in two installments he would have that 
privilege and would take the responsibility therefor. 

Answering questions numbered 7 and 8 :  Section 2�20, 
Compiled Statutes, under lease and sale of public lands, 
provides as follows : . I 

"All lands sold under the provisions of this 
chapter shall be exempt from taxation for and dur­
ing the period of time in which the title to said 
land is vested in the state of Idaho, but the value 
of the interest therein of tine purchaser may be 
taxed, which interest shaff be determined by the 
amount paid on such land a:nd the amount invested 
in improvements thereon at the date of such assess- , ment." ,, . ] 

Section 3282, Compiled Stat;utes, under taxation of ).per-
sonal property, provides as follows : : 

"Equities in state land shall be assessed at that 
proportion of the full cash value of the land \vhich 
the amount paid thereon be:ars to the total amount 

. of the purchase price. Reftisal to pay the tax levied 
upon any equity in state hmd by the .owner upon 
demand by the tax collector shall operate as for-. feiture of such equity. An!\' such refusal shall be 
reported to the state . board of land commissioners 
by the tax collector and the said board shall there­
upon declare such forfeiture and the certificate and 
contract relating thereto annulled in the same man­
ner as in the case of failure of a purchaser of state 
land to make any of the payments stipulated and 
provided in section 2916;" 

This office in an opinion to Mr. I. H. Nash, State Land 
Commissioner, under date of July 25, 1929, held that ' t11is 
tax is a personal property tax, ·and as such, a lien upon 
the real property of the purchaser ; .  the purchaser receiving 
d€ed to his land from the state would acquire it su'\!Jject 
to the unpaid tax. Any other 'construction is not jus�ified 
in view of the statutes above cited and in further rriiew . 
of the well kno";n rule of la:w that all intendment favors 
the collection of the tax. 
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Section 3098, Compiled Statutes, as amended by Sectioh 
2 of Chapter 201, Laws of 1929, provides as follows : 

"All taxes levied on personal property shall be 
a lien upon the real property of the owner, and if 
the -owner of such personal property is a partner­
ship, such taxes shall be a lien upon the real: prop­
erty of any and all members of such partnership, 
except as otherwise provided by law, which lien or 
liens attach as of the second Monday of January 
in the year in which such taxes are levied, and 
shall only . be discharged by the payment� can­
cellation or rebate of the taxes as provided in this 
chapter." 

The italicized portion is the amendatory i matter con­
tained in the statute. 

Section 3268, Compiled Statutes, as amended by Section 
6, Cha'Pter 263, Laws of 1929, is as follows : 

. ! 
"Assessable Valne : Lien. All personal property 

subject to assessment and taxation must be assessed 
at its full cash value for taxation for State, county, 
city, town, village, road district, school distriCt and 
other purposes under the provisions of thigj chap­
ter, with reference to its value at 12 o'clock mer­
idian on the second Monday of January in tne year 
in which such taxes are levied. and all taxes! levied 
under the provisions of this chapter shall be /a first · 
and prior lien upon_ the personal property so 
assessed, and upon - all __ other personal p�operty 
within the county belonging to the same owner and 
no personal property of any kind shall be exempt ­
from such lien, and in the event that personal prop­
erty is not within the county at the _ time sthted it 
shall become burdened with a lien for the taxes to 
be assessed against it while in the county from the 
time it enters the county." I 

Section 3304, Compiled Statutes, as amendkd by Section 
2, Chapter 233 of the Laws of 1927, is as folldws : 

"Entry oaf Personal Property Assessment on 
Real Property Roll. All taxes upon personal · property entered upon the personal property 
assessment roll, where the owners of such personal 
property are also the owners of real property in 
the county, which have not been paid af the time of 
the annual meeting of the Board of County Commis­
sioners, as ,a Board of Equalization, in December, 
and which said Board finds to be a lien upon the 
real property, shall be certified fo the County 
Auditor and' the Tax Collector and so noted opposite 
the entry of such property upon the persona1' prop­
erty assessment roll, and thereupon such taxes must 
be entered by the Tax Collector upon the real prop­
erty assessment roll against the real property · sub"'.·, 
ject to such lien in the _CQlumns provided for that 
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purpose and must be charged, unless previously 
charged ·as provided in Section 3267, to Tax Col­
lector by the County Auditor in his account with 
the. Tax Collector, as other taxes appearing upon 
the. real property assessment roll. The Tax Col­
lector shall immediately not{fy the owner of any 
such real property by mail of any taxes on . per­
sonal property which have been so entered.'' 

Section 3304-A, found in Section 3, Chapter 233 of the 
La1ss of 1927, is as follows : 

"Lien of Personal Property Taxes on Real Prop­
e rty Roll. That the taxes upon: not to exceed $1000.00 
of assessed valuation of personal property over and 
above personal property exempt · from taxation 
entered on the real property .assessment roll by the 
assessor under the provisions of Section 3134 or 
pursuant to the provisions of Section 3304 shall be 
a lien upon the real property against which the 
same is entered and the title conveyed by any tax 
deed .issued thereon shall be · superior and prior ,to 
all 1mortgages and liens of e·•ery kind against such 
real property ; but if the as�essed valuation of the 
personal property e;ntered on the real · property 
assessment roll as aforesaid exceeds $1000.00 then 
the lien of the taxes on such excess above that 
amount and the title conveyed by any tax deed 
issued thereon in so far as. the same is based on such personal property ta:iqes shall he subordinate. 
and subject to all valid mortgages and other liens 
appearing of record against said real property in 
the office of the county recorder of the county where 
such real property is situate<l and. of which notice 
has been given as provided in Section 3304-B ; and 
in case of the foreclosure of such· mortgage or lien, 
the lien of such personal , property tax may be 
barred and foreclosed in the same manner as any 
other subordinate lien. Personal property taxes 
placed upon the real property assessment roll here­
under upon an assessed valuation thereof over and 
·above $1000.00 and other taxes appearing on said 
roI! against such real property may be separately 
pr.id, redeemed, or discharged." 

Sectio.n 16 of Chapter 263 does not make taxes on migra­
tory· livestock a lien upon real property, this being; an· 
exception. There is apparently n0 exception in the case of 
an equity in state lands, and, therefoi·e, it being a tax upon 
personal property, the same 'vould operate as a lien t!pon 
real property of the ownel'. 

' 

To Honora ble E. G. Gallet, 
State Auditor, 
Ma}·ch 8, 1930. 
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ATTORNEYS' FEES 
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When Attorneys · Are Oppointed by Court, !Fees Attach 
As of Date First Service Performed 

8. QUESTION : 
Four persons are charged with crime and it appears to 

the satisfaction of the court that the accused are unable 
to procure services of counsel, and under Section 8858 of 
the Compiled Statutes, two attorneys are appointed to rep­
resent them at their trial. On the date set for trial the 
Prosecuting Attorney dismissed the_ charges .as to two of 
the defendants. To what fees are the Attorn�ys appointed 
entitled ? _ i 

OPINION : 
Section 8859 of the Compiled Statutes reads as follows : 

"Whenever upon the trial of a person in the dis­
trict court, upon an information or indictment, it 
appears to the satisfaction of the court that the 
accused is poor and unable to procure the services 
of counsel, the court may appoint counsel to �onduct 
the defense of the accused, for which service such 
counsel must be paid out of the county treasury, 
upon order of tl;ie judge of ·the court, as follofl\'B : In 
all cases of misdemeanor the sum of $10 ; ! in all 
cases of felony other than murder the sum Of $25 ; 
and in cases of murder the sum of $50." ! : 

I assume at the outset that counsel in the[ present case 
were appointed to represent the defendants in all prelim­
inary matters arising · before the trial, and have entered 
into the performance of their duties under such appoint­
ment. The fact that the action was later disrriissed against 
two of the defendants should not deprive thei attorneys of . 
the fees for their services. -

, · 

Under such a statement of facts, it is my .conclusion . 
that the fee would attach from the first time counsel per- · 
formed any services upon behalf of the defendants. 

It is, therefore, my opinion that the fee should attach 
for each defendant, for even though they all participated 
in the same crim1�, it can never be absoluteliY deterniined 
that the interest of all defendants are identical until after 
the trial has commenced. It may very possibly happen that 
it would be necessary in the interest of the rights of the 
defendants to call for separate trials at the very last 
moment. . 

It is, therefore, my opinion that you s�ould properly 
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aliovv- your fees to be divided by counsel in such mann�r 
as your appointment provide,d. 

· 

Hon. Dana E. Brinck, 
Boise, Idaho, 
December 10, 1929. 

w. D. GILLIS, • •  
Attorney General .. 

BONDS OF OFFICIALS 

County Officer May Not Write Surety Bonds 
For Other County Officials 

9. QUESTION : 
Is the writing of surety bonds on county officers by 

the county auditor or other county officier prohibitive under 
Section 386 of the Compiled Statutes � 
OPINION : 

Undoubtedly a county officer writing surety bonds upon 
oth'.er-offic:ers would receive commissions or compensatfon 
from the surety company he represented for such services. 
That would bring him under the rules :involved in Anderson 
v. Lewis, 6 Ida. 51, wherein the Secretary of State might 
not receive fees and commissions for the services rendered 
in that case. Section 386 C. S. declares that officers must 
not ; be interested in any contract made by them in their 
off�cial capacity, that is, that they may riot be interested 
in any way in contracts with fellow officers in which the 
county is a party. . 

.It is quite apparent that it would be contrai:y to public 
policy to sanction such procedure. · · 

' It is, therefore, my opinion that the above section acts 
as a restriction upon a county officer writing surety bonds 
for other county officers and in effect prohibits the same. 

: Referring now to a county officer writirw such bonds : 
Under Section 420 of the Compiled Statutes the auditor 
is inade custodian of the bonds ·he writes ; in other ·words, 
he would write and file these bonds himself. In the event 
of a default on a bond, he  would have a very real interest 
as agent of the company in protecting his interest as against 
that of the county, and at t.he same time, he would have the 
obligation of protecting the c0unty as against the surety ' ' ' 
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' 

company for .. which he acts as agent. Thes� duties are 
clearly incompatible and in conflict. · • 

i 
.To Mr. Samuel Adelstein, W. D; GILLIS, 
.April 4, 1 929: Attoiney Genei·al. 

BUDGET 

Addaions to Budget 

1 0 .  QUESTION : 
May the County Commissioners at this �ime insert a 

County Fair _ Furid in their budget to pay th!e salary and 
expenses' of the county agent, there being no provisions 
for the salary and expenses in the premilinar� budget ? 
OPINION : I I 

From an examination of Chapter 232 o� the Session 
Laws of 1927, it appears : that the budget shall . be sub­
mitted by the County Auditor to the County Cbmmissioners 
on or before . .  the first Monday in March, �nd after the 
submission of said budget, the County Commibsioners shall 
consider the same in detail and may ma�e ainy reduction, 
addition, revision or other changes they; deem advisable, 
and then they are required to publish a notic� stating that 
they have completed and placed on file their preliminary 
budget for the county. A hearing is the;n given to the public 
on the first Monday in April, and upon the )conclusion of 
the hearing, the County Commissioners shall fix and deter- -
mine each item of the budget separately, ·adopt the .budget, 

,_and file it with the office of the clerk of tlhe board. As 
provided in Section 5, "the aggregate amounti of appropria::­
tions in said final budget shall not exceed · the aggregate., 
estimates of the preliminary budget." 1 -. 

As I construe the above provisions, the !county Com­
missioners have the right to "make any reductions, addi­
tions, revisions or other changes they deem J advisable" of 
the preliminary budget after it is submittell to .them by 
the County Auditor and before they publish the notice 
stating that . they have completed and placed on file their 
preliminary budget for the county. During thie public hear­
ing of said preliminary budget, it is my opinion .that they 
have the pow�r to make changes in the estimates, but 
the total amount of the estimates as adopteid in the final 
budget shall not exceed the total estimates o:ff the :prelimin:. 
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ary budget. In other words, they ha;�, a right tp make 
reductions or additions, or revise ·or change the estimate:s 
at this hearing so long as the aggregate amount of the 
final budget does not exceed the aggregate amount of the 
preliminary budget. - -

To Mrs. Mrytle P. Enking, W. D. GILLIS, . 
April 1, f 929. Attorney Gener::1.l. 

! 

!'- :\ 

Emergencies in Reference to Additions to Budget 

1 1. FACTS : l · -
The _ Comm;issioners of Cassia County appropriated 

$3,000.00 in the regular budget for weed eradication. The. 
County Agent desires an additional $7,000.00 appropriated� 

QUESTION : 
- '--

May such additional appropriation be made as an emer­
gency appropriation under the county budget law ? 

OPINION : -
Section 7 of Chapter 138 of the Laws of 1929 being an -

amendment to Section 7 of Chapter 232 of the 1927 Laws, 
has :to do with appropriations made 1 in connection with 
emergencies. It reads in- part pertinent to your inquiry : 

"When a public emergency other than such as 
are specifically described hereinafter, and which 
could not reasonably have bee:n foreseen at the time 
of making the budget, shall require the expendi-
ture of money not provided for in the budget, * * * "  1 . i The Section then goes on to provide the procedure, 1 

It is my opinion that an emergency of such an appropria­
tion : does · not come within the · purview of the statute ::as 
being an unforeseen emergency. It is impossible to believe 
that; the county officials could not have knoV\'ll at the tip-ie 
of the preparation of the budget what should be neeaed 

. for \veed eradication pmpos'es. I ·will concede th-at it might 
be possible for an unforeseen contingency to arise even! in 
connection with \Veed eradication. f 

Assume that through some agency . throughout the 
coun;ty and th('. irrigated tillable sections thereof, since the 
adoption of the appropriation for eradication, the agency 
mentioned sh'ould haYe SO broadly cast the Seeds Of some 
noxiOus weed that the prompt destruction of it wouldi be 
for the benefit of the county. That, in n'l;'b' view, would\ be 
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an unforeseen contin&"ency. You do not, however, provide 
us with any facts of, that character. Your statement of 
facts declares only that the person whose · duty it .is to 
handle weed eradication now believes that additional money 
shm;ild be provided for the work. 

. 

It therefore follows and it is my opinion tha:t your situa­
tion does not disclose- such an emergency as might not 
reasonably have been foreseen and the additional appro­
priation should be denied. 

To Mr. B. F. Wilson, 
May 17, 1929. 

BUTCHER ACT 

W. ·D. GILLIS, 
Attorney General. 

Procedure for Enforcement 

12. QUESTION : , . . 

What is the prncedure for enforcing Chapter 148 Laws 
of 1929 ? · 

OPINION : 
· At the outset I would suggest that in the case of C. A. 

Jungst, et al, vs. H. C. Baldridge; Governor, et al,-.the Statu­
tory Court composed of Judges Dietrich, Neterer and Cav­
anah, early this month held this act constitutional. 

Section 3 of said Chapter 148 reads in part 'as follows : 
"Every butcher or meat dealer or meat peddler 

who slaughters any meat animal or animals, or 
who sells or otherwise exchanges or distributes the 
meat thereof to any butcher, meat dealer, or meat 
peddler shall have the carcass or carcasses o!f such 
animal or animals and the· hide or hides thereof 
inspected . vdthin 48 hours after slaughter and be­
fore offering the meat for sale, by a sheriff, deputy 
sheriff, constable, brand inspector, or deputy; brand 
inspector"' in the · county in which such animal or 
animals '.Yere slaughtered, which officer shall be 
entitled to a fee of 50 cents for inspection :of .the 
hide and carcass of each bovine animal, ·and! a fee 
of 10 cents for inspection of the hide and carcass 
of each sheep. *· * * " · , 

From an ex�'mination of this s�ction, it' is apparent 
that the sheriff or one of his deputies, a constable, brand 
inspector or one of his deputies, must be called by the 
butcher to make the inspection. In referencei to that ser­
vice, it is comparable fo the lawyer who may detei·mine 

I 
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in his • discretion whether he · will - employ the sh'eriff a:r 
constable to serve a legal paper. fo the first instance, tli'e 
law provides that the 'sheriff shall receive a stipulated 
salary in full for his services and! all fees go into the treas­
ury. I:rl the case of the constable , he receives his fees l:2,S 
his salary, although he must make a report of the fees 
collected to the County Commissioners, have the same 
approved and the fees allowed. No salary is provided for 
the payment of the brand inspector; who is appointed under 
the prbvisions of Section 1939 of the Idaho Compiled Stat­
utes, as amended by Chapter 76 of the Laws of 1929, and 
the payment of his fees are provided for by Section 19'.'11 
of the Compiled Statutes. His fees would be limited _to 
those provided for in Chapter 14B where he is making the 
inspection required by that chapter. These two statutes 
must necessarily be read together and the_ latter section 
govern. · · · . · 

The statute in question also :provides : 
'"" * * The hide shall also :be stamped in at least 

one place on the flesh side with an indelible stamp 
. to be provided by the county in which the inspec- \ 
· tion is made, * * * . "  

· 

It is my opinion that the butcher may select to make 
the inspection any one of the officers named in the statute. 

It is my further opinion that · the ,county must provide 
the indelible stamp mentioned whether it receives any ! of 
·the fees or not .. As pointed. out, iit would, of course, rece.ive 
the fees if the butcher saw f�'t to empfoy the sheriff, or his 
deputy, but if, on the other hand, the butcher employed the 
constable or brand inspector.; the county would receive no 
benefit. 
To Mr. Herma.n 0. Welker, 
Scpt�mber 25, 1929. 

CITIZENSHIP 

W. D. GILLIS, 
Attorney General. 

Married Woman Entitled to Her Own Nationality I ' I 
• 

13 .  QUESTION : 
Does a woman under the J:a\vs of the United States, 

whether married or unmarried!, have the same rights as 
a man to retain or change her /nationality ? 

! 
OPINION : . 

United States Code Annotated, Title 8-Aliens and Citi­

· i 
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zenship--Section 9, declares the status 
women citizens of the United States as 
riage. It reads as ·follows : 

of citizenship of 
affected by mar-

• I 

"A woman citizen of the ·united States i shall 
not cease to be a citizen of the United Statrs by 
reason of her marriage unless she makes a formal 
renunciation of her citizenship before a cour� hav­
ing jurisdiction over naturalization of aliens :! Pro­
vided. That any woman citizen who marries ani alien 
ineligible to1 citizenship shall ce�se to be a Citizen 

'. of the United States. If at the termination Of the 
marital status she is a citizen of the United States 
she shall retain her citizenship regardless · oif her 
residence. If during the continuance of the lmari­
tal status she resides continuously for two /years . 
in a-foreign State of which her husband is a citizen 
or subject, or for five years continuously outside 
the United States, she shall thereafter be subject 
to the same presumption as is a naturalized citizen 
of the United States under section 17 of this� title. 
Nothing herein shall be construed to repeal. or · 
amend the provisions of section 15 of this ti!tle or 
of section 17 \vith reference to expatriation" The 
repeal of section 3 of Act March 2; 1907, Cliapter 
2534, Thirty-fourth Statutes, page 1228, which pro­
vided that 'any American woman who marries a 
foreigner shall take the nationality of her husband,' 
and that 'at the termination of the marital relation 
she may resume her American citizenship, if abroad, 
by registering .as an . American citizen withi!n one 
year with a consul of the United States, or by re- : 
turning to reside in the United · States, or, if · resid­
ing in the United States at the termination of the 
marital relation, by continuing to reside therein, . 
'shall not restore citizenship lost thereunder, nor 
terminate .citizenship resumed thereunder ; and any ' 
woman who ;had resumed.thereunder citizenship lost ' 
by marriage shall from September 22, 1922i have 
for all purposes the citizenship status as immed­
iately preceding her marriage." ( Sept. 22, , 1922, 
c. 411, Sec. 3, 7, 42 Stat. 1022.) ; 

It will be noted from the foregoing that ai woman citi­
zen of the United States who marries an alien does not 
cease to be a citizen · of the United States by �eason of her 
marriage, unless, of course, she makes a formal renuncia­
tion of her citizenship before a court having jurisdiction 
over the naturalization of aliens. The statute, however, 
carries this provision that any womari citizen ef the United 
States who marries an alien ineligible to citizenship shall 
cease to be a citizen of the United States. 

Another angle of your inquiry is presented lby the situa­
tion where an alien woman marries a citizen Of the United . ' . 
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States. United States Code Annotated, Title 8, Section 10, 
is perti!lent to this inquiry and reads as ·follows : 

"The repeal of section 1994 of the Revised Stat­
,utes of 1874, providing that .'any woman who is now 
'or may hereafter be married to a citizen of the 
:united States, and who might herself be lawfully 
:naturalized, shall be deemed a citizen,' shall not 
:terminate citizenship acquired: or retained there-

. ,under. Nor shall the repeal of section 4 of Act 
:March 2, 1907, chapter 2534, Thirty-j'ourth Statutes, 
,page 1229, providing that 'any foreign woman v.-ho 
acquires Amer.ican citizenship by marriage to an 

; American shall be assumed to . retain the same af­
. tcr the termination of the marital relation if she 
. con tin tie to reside in the United States, unless she 
makes formal renunciation thereof before a court 

· having jurisdiction to naturalize aliens or if she 
' resides abroad she may retain her citizenship by 
registering as such before a .United States consul 

: within one year after the termination of such mari­
: tal relation' terminate Citizenship acquired or.· re­
. tained thereunder, nor restore citizenship lost there­
. under." (Sept. 22, 1922, c. 411, Sec, 6, 42 Stat. 1022.) 

Under the present law she must be regularly natural-1Jzed. Under the statutes existing previous to the Act of 
1922, she became a citizen .by IDaiTiage. . . : 

From the foregoing, it will be noted that the United 
Stites 'quite fully recognizes the right of a married woman 
to he1'. own nationality. 

· 

J _1 
To Mrs. Alice Pittenger, 
�"-larch; l, 1930. 

W. D. GILLIS, 
Attorney Genenal. 

CONSTITUTIONAL LAW 
. . . 

. Salaries of Prosecutors l\Iust Be FiXed by Legislature . 
Under Constitutional Amendment · 

··  

14.  QUESTION : , 
Undel.· the constitutional amendment prescribing that 

the salaries of prosecuting attoTneys be fixed by law can 
the L�gislature delegate to the county commissioners dis­
cretio11 in the riuttter of fixing salaries of prosecuting aWor­
neys, �dthin certain limits preE;cribed by' the legislature ? 

OPINION : 
The amendment you refer to is Section 18 of Artide 

V of the Constitution. It was amen(ied at the last election 
to read as follows : 
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"A prosecuting attorney shall be elected for each 
organized . county in the state, by the qualified elec­
tors of_ such . county, and shall hold office for the 
term of two years, and shall perform such duties as 
may be prescribed by law ; he shall be a practicing 
attorney at law, and a resident and an elector o{ 
the county for which he is elected. He shall receive 
such compeni:;ation for services as may be fixed by 
law." · 

45 

The Constitution, previous to the amendment, read as 
it does now except that the last sentence was substituted 
for the following : 

"He shall receive as compensation for his ser­
vices a sum not less than five hundred dollars per 
annum, nor more than fifteen hundred dollars per 
annum, t_o be fixed by the board of commissioners 
of the county at its regular session in July next 
preceding any general election, and ·to ·be paid in 
quarter�y installments out of the county treasury." 

It will be noted, therefore, at the outset, that previous . 
to the recent amendment, a minimum and maximum · fee 
or salary 'Was fixed by the Constitution and the power to 
name the exact amount of salary to be received, was ,given 
to the board of commissioners, and now, under the pre&ent 
amendment, it is provided that the compensation shall be 
fixed by law. · , 

The delegation of authority to county boards and offic­
ers has frequently, under state constitutions, been declared 
valid, while in many other states such delegation of power 
has been denied. The general rule seems to be that the fix­
ing of salaries of county officers may be delegated to the 
boards of county commissioners, within certain limits, ex­
cept \Vhere such delegation is in direct conflict with con­
stitutional provisions. 

12 c. J. 847, 862. 
Our Supreme Court has laid down the rule that the pro­

visions of our Constitution do not confer any powers upon 
the legislature, but they are mere limitations. 

Idaho Power v .. Blomquist, 26 Ida, 222, 141 Pac. 1083. 
In the case of' Conger v. Commissioners of Latah County 

found in 5, Ida·: 34'7, 356 ; 48 Pac. 1064, this rule was laid 
down : 

"A grant of power to an officer who exercises 
limited authority by constitutional provisions should 
not be extended by implication, but should be lim­
ited by construction to the evident intent of the 
people, as gathered from the entire context of the· 
constitution, ·having due consideration for the con-
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ditions existing at the time of the adoption of the 
constitution. The rule of striCt construction does 
not obtain in this state. for the reason that our 
s�atutes enjoin a libera! ·const!'uction." 

There is an unbroken line of authorities in California 
which hold it the duty of the legislature to fix compens�­
tion and declare that it cannot delegate this duty or any 
part of it to a county board .of .supervisors. Thus rule is 
laid down in authoritie§ construing a s�inilar provision -o:f 
the California State Constitution to the constitutional pro­
vision now under consideration by us. · 

A late authority and a leading case is tifjJt of Arnold , v. 
Sullenger, County Auditor, found in 254 Pac. 267. The con­
stitution under consideration provided as follows : 

' . . 

That the legislature by general and uniform · 

faws shall "regulate the compensation of all such 
officers." The court defined the word "regulate" to 
mean "to establish" or "to fix." In that case the 
legislature attempted to confer upon the board of 
supervisors the power to fix the compensation of 
the county surveyor and the court concluded that 
the statutory provision, insofar as it attempted to 
delegate to such board the power .to fix the com­
pensation, was invalid and contrary to that section 
of the constitution. 

Dougherty v. Austin, 28 Pac. 834. 
People v. Johnson, 31 Pac. 611.  
Scott v. Boy1e, 128 Pac. 941. 

· 
Ryan v. Riley 223 Pac. [027, 1032, 1035. 
Cawley v. Pershing County, 255 Pac. 1073, 1076. 1 

The , State of Ohio has laid 1down a ·  different prind:Ple 
as found in the case of Cricket, et al, v. State of Ohio, · re­
ported in 18 Ohio State Reports ;· page 9, 21i  and, wi1ile . 
the Ohib case appears to be in point, I am inclined to .the 
opinion : that the better rule to follow in this instance is  
the one laid down by the courts of California. I am also 
impelled to take this view by the fact that the rule laid 
down by the courts -0f California complies more strictly wtth 
the rule used by our court in the construction of constitu-
tional pl.·ovisions. 

, 

· Our lconstftutional amendment contains words of limita­
tion, and it is, therefore, my opinion that, under the orc:li­
nary nlles of consti'uction, th.e legislature must flx ' the 
compen�ation of prosecuting attorneys. 

· 

To Carl .4. Burke, \V. D. GILL'lS, 
January 24,_)929. Attorney Gene1·al .  
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COUNTY CONVENTIONS 

A Chairman of a County Convention Must Be a 
Duly Elected Delegate 

15 .  QUESTION :· 

47 

May a person ncit a delegate to a county party conven-
tion be elected as its chairman ? 

· 

OPINION : 
Section 520, Compiled Statutes, provides as follows : 

"County conventions of political parties com­
posed of delegates chosen at the primary election 
shall be held · in the several counties on the third 
Tuesday of August following the primary election, 
at such place in each county and beginning at such 
ho)ff as niay be fixed by the respective county com­
mittees. 

"At the time and place so designated and fixed, 
. or as soon thereafter as a majority of the duly 
- accredited delegates appear, the convention shall 
organize and .then select delegates to the state con­
vntion, also a member of the state central com­
mittee, and if so deter.mined by the convention, 
adopt a county program. * * *" 

It will be noted that there is no specific declaration that 
the chairman must be chosen from the delegates, but the 
intention seems to be clear that the convention shall organ­
ize from the duly accredited delegates. The -section specific­
ally delcares that the convention shall be composed of dele­
gates. chosen at the· primary election. The chairman is a 
convention officer and a part of it, and it is apparent that 
the activities of the-convention are to be performed by duly 
elected delegates. -

It is my opinion that the chairman of the convention 
must be one of the regularly elected delegates. 

To John Case, 
July 31, 1930. 

W. D.  GILLIS, 
Attorney General . 

DELEGATES TO COUNTY CONVENTION 

Vacancies in Delegation to County Convention 

16 .  QUESTIONS : 
1. If thei·e are no delegates elected to the county con­

vention from a certain precinct within a county may ap-
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pointments be made to fill the v·acancies or must the 11re­
cinct remain unrepresented at the county convention ? 

2. If delegates may be a ppointed to fill the vacancies 
who has , the authority to make them ? 

3. . If a precinct does not el_ect its full quota 0f delegates 
to \vhich' it is entitled may those who are elected from that 
precinct 'to the county convention vote the entire strength 
of its qdota ; for example, if ·a precinct is entitled to four­
teen del�gates and only seven are elected, are the seven 
who are; elected and present at: the . convention ell.titled to 
two votes each ? . · 

OPINION' : 
The question to be first determined in answering your 

first inquiry is whether or not vacancies actually' exist 
which may be filled where no primary election has · been 
held in the precinct, or at least no delegates elected. . . 

Sectfon 554 of the Compiled Statutes deals with vacan­
cies existing before the ballot is printed. It will be noted 
the section reads in part : '· 

"Before the  bctllots . a re pi·intecl for the election, 
lf any person nominated at a primary election * * '' 
/lie or decline the nomination '' * * or becomes ineli­
bble to hold office for which he was nominated, 
or nny such nomination be ·or becorne insufficient or 
inoperative from any. cause, the vacancy thus ci.cca­
sioned may .. be filled in the manner hereinafter speci-
�ie<l, to-wit : · 

:''' " '" the power to fill vacancies .* * * . shall lie ':� * * .for a * ''' ''' precinct officer with the county .com-
'mittee. * * * ." 

· 

On the other hand, Section 555 of the Compiled Statutes, 
deals wi.th vacancies arising after the ballots are printed, but 
it \Yill be noted is restricted to those occurring before the 
election is held. It provides that t he procedure set out in 
Section' 554, supra, be followeol, and requires that the officer 
w11ose duty it is to have the bal1ots printed shall supply a 
sufficient . number of stickers to -be affixed to tl;te ballots 
by the , election j udges before the ballot is delivered to the 
voter. , 

· ' 

Clearly, then, neither Section 554 nor Section 555 maikes 
any pro\'ision for the filling of vacancies, if indeed a 
v�icanc:y can exist, after the prima.ry election. But, I call at­
tentimi to this, that the legislature ha.s made careful and full 
pro i·ision for having a complete ticket for those cases arising 
where i the nominee dies, becomes ineligible, declines the 
nomin�tion or the nomination "become �sufficient 91 . . inop-
erative for any cause." · · -

. 
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In passing, I cam attention to the fact that Chapter 198 
of the Laws of 192.7 limits the provisions of Sections 554 
and 555, supra (in the case of all offices above those of 
the precincts) ,  and �Jthough by proviso retains the powers 
granted to the county committee ps to the fillii;ig

. 
of vacan­

cies in the case of the offices of � ustice of the Peace; Con­
stable, Precinct Committeeman ai1d delegates to the county 
convention, yet in ho way extends their power to fill vacan­
cies after the primary election has been h�ld. 

Section 520 of the Compiled Statutes deals with county 
convEmtions and declares the composition of them. It reads 
in pa:rt pertinent to this inquiry : 

·"County conventions of political parties com­
posed of delegates chosen at the primary election 

t shall be held in the several counties on the third 
Tuesday of Augµst foliowing the primary election, 
at such •place· in ·each county and beginning at such 
hour as may be fixed by the respective county com­
pi.ittees. *_ * *" 

Primaries are intended by our law to . be strictly party 
affairs. A party's County Central Committee is the execu­. tive committee, or "\ve may describe it as the directors of 
the party for the county, corresponding in m;any respects 
to like . officers in a corporation. Among the powers granted 
the . Central Committee, we should find, if anywhere, this 
authority we seek . 

We now turn to SectiOn 4 of Chapter 107 of the Laws 
of 1919, whi'ch is Section 519 of the. Compiled . Statutes. 
That section d�clares the nowers and duties of the County 
Central Committ,ee. It reads as follows : 

· 

"Thi. 
CoJnt� Central Committee of each party 

shall be · composed of one member elected from e_ach 
voting precinct of the county by the electors of each 
party in such precinct, ·at said primary election ; the 
person receiv.j:ng the greatest number of votes shall 
be, by the precinct judges, declared elected, and such 
judges shall fasue to him a certificate of election, 
which shall ' entitle him to a seat in said County 
Central Committee. 

"The persons so elected by each party shall sep­
arately meet at the County Seat at noon on the 
second Saturday following their election, and or­
ganize by electing a Chairman, and a Secretary, 
together with such other officers as they may deem 
necessary, and when duly organized shall have the 
usual powers vested in such committees, including 
the power to fill ·vacancies in the Committee and 
upon their respective party ·tickets, arid shall have 
power to select and name the primary ele<;tion 
judges, clerks and other officials. * * *.'' 
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It will be noted that in addition to the usual powers 
vested in: such committees, there is included the powJr to 
fill vacaijcies in the committee, clearly referrfog to i the 
county .central committee, and to fill vacancies · upon their 
respective party tickets . · 

Here :we must pause to determine what is meant by 
"party tickets ," and whether or not delegates to the co.unty 
conventidn .are intended to be included as a part of the 
"party ticket." 

· 

A primary election· has two functions, first to permit 
the . menibers of a political party to select from possibly 
severaJ _rrominees who claim allegiance to their party, candi­
dates to :be placed on the party ticket who will later: at a 
general election oppose candidates on the "party ticket" of 
another or other political partiies. The other function of the 
primary !is to elect p1 ·ecz'.nct co �mnitteemen and delegates to 
.1 he county convention. Only to the last named are certif�cates 
of election issued at the closing of the precinct primaryi. The 
delegate i  or committeeman becomes an officer a't th.el clos­
ing of the polls if he has rec:eived the highest numiber of 
votes , while as to other persons on the primary ballot,· they 
become tandidates on the party ticket, and later the ge;neral 
election :determines whether or not the candidate is to me­
come atj officer. We must, therefore, conclude that ·· after 
the hold�ng of the primary election, delegates to t4e county 
convention are no longer a part of the party ticket·and the 
reference to "filling vacancies 011 the pa1-ty tickets" canmot 
refer to i them. 

-
i --

Section ! 519 of the Compil.ed Statutes grants po��er to 
the County Committee to fill vacancies in its own ranks. 
It might "'ell have added the power to fill vacancies \vhere 
no delegate to the com·ention was elected, but it' inust be 
accepted that the last named power has not been specifically 
granted:. It is a well known ru!e of statutory construction 
that \\-here specific po\vers are granted and others '; wiith-1 � ·- ! . held, or: not enumerated, those not named may not be read 
ir.to th� statute. · 

, Section 525 of the Compiled Statutes permits the County 
Conwnbon to judge the qualifications of the delegates, but 
restricts the unseating of a delegate to those cases !where 
there h:m·e been irregularities and frauds on. the p'art of 
the Yot�rs or election officers resulting in the election of 
deleg-ati:s \\·ho do not represent the · principles of the· party 
to : \\' hich they are accredited. · 

· We i may possibly assume that the legislature intended 
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that no vacancy should exist where a precinct holds no 
primary, or if so, ·only a portion of its representation is 
elected. It may have concluded that in such a case all the 
electors of such a precinct were of an opposite political affil­
iation and, therefore the precinct was not entitled to rep1;e­
sentation, or that their indifference was of such a character 
as to make it proper to withho-ld representation from them, 
a representation which might so easily be obtained and 
which as noted before it attempts to so fully safeguard by 
provisions for the filling of the vacancies before and after 
the ballots are printed for_ the primary ; or it may have con- · 
eluded that the delegation of this power tq . the County 
Committee to fill the vacancies ill the ranks of the delegates 
after the primarie.s would give a power to that committee 
which would tend to unhealthy manipulations. · 

It rriay be urged that the filling of vacancies is a "usual" 
power vested in the County Convention itself; . Attention is 
called to Walling· vs. Lansdon, 15 Idaho 282. It is my opinion 
it is not so vested. 

I am inclined to the view that where no person was 
nom,inated and eleeted as a delegate that no vacancy exists 
to be filled. This view is supported by the case of State 
ex reKs. Board of B_allot Commissioners, \W. Va.) 97 S. E. 
284; where it was said : 

"Before U1ere can be- a vacancy in a nomination, 
there must have been a nomination." 

The State of Montana has a statute quite similar to 
our own. In the . case of State ex rel Smith vs. Duncan; 
(Mont.) 177 Pac. 248, in construing the section of their 
law which permitted the county central committee to make 
nominations to fill vacancies caused by the . death or re­
moval of the nomiinee from the electoral district, the court 
said the committee had no power to make an original nom­
ination, but was limited to filling vacancies. which ·occur 
after nominations have been regularly made. 

If, as we have j just seen, our courts have strictly con­
strued- this power to nominate, how then may we read into 
our statute and in�est our county committee (the only body 
which it would be �xpected might be so invested) with the 

' power to make botlh the original. nomination and at the same 
time electthe dele�ate. 
· For the reasons given, it is my opinion that the legisla­
ture has provided !no procedure or agency for the naming 
of delegates from 1 a precinct wherein no primary election 
vrns"  held or for crn!pleting the representation where onl� 
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I 

a portion of the precinct's delegation was elected at "t.hle 
primary. ' · _ · 

),'"our $econd inquiry is covered by the foregoing. 
Your third -question deals with the right of less· than 

the full q\.iota of delegates from a precinct to vote the full 
strength of the precinct at the convention. 

. 

In 19:L9, ,the legislature enacted Chapter 107, which was 
known as Senate Bill No. 68. In such chapter, a portion ©f 
its SectioP, 3 reads as follows : 

· 

, "At any convention held under the provisions of 
this act each delegate shall be entitled to one vote ; 
but in case the whole number of d�legates are not 
present from any precinct or county, the delegate or 
delegates present from said :;irecinct or county shall 
cast the vote for the full deleigation by each delegate 
p�esent voting an equal pr·oportion of the absent 
vote." 

- i  

This act was approved on March 3, 1919.  At the same 
session or the legislature, and by Chapter 21,  being Senaite 
Bill No. ' 188, Section 3 above mentioned was amended in 
several details and the portion above quoted was dropped 
and omitt�d from said Section -3,, clearly- �howing the in�en­
tion of the legislature to abandon the procedure provfded 
therein. : · 

, 

It .is , :therefore, my concluison and opinion that the dele­
gates from such precinct where a full quota was not electJed 
woulg have only om. vote for each delegate ; in other wards, 
they ma!y not vote the full strE!ngth of the precinct. 

I . . 
-

'J'o 1lfr. John Case, 
August �3,  1930. 

W. D. GILLIS, 
Attorney General. 

COUNTY CENTRAL COMMITTEE 

Qualification of Chairman 

17 .  QUESTION : 
Is it' a necessary qualification of a county chairma,n of 

the county central committee that he be a member of the 
county ,central committee before his election ? 

· 

OPINION : 
I ' 

Thei·e are some reasons to support the sie\v that; this _ 
could nbt be done. The statute relating to the organization 
of the 1state central committee specifically provides that 
the cha.irman need not be a member of the committee;, but 
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Section 519 of the Compiled Statutes, whi�h relates to the 
organization of the county central committee, is silent and it 
might be concluded that this silence ·in the fact. of the spe­
cific reference in the case of the state committee would 
prohibit the selection of a. chairman who is not a member 
of the committee. -

However, the general rule is that committees, commis­
sions, boards or bodies of similar· nature whose duties are 
prescribed by law and who operate under general provisions, 
may do anything which is reasonably necessary to accomp-

· lish the purpose of their creation, which would include the 
doing of things reasonably connected with that purpose, so 
long as the particular· thing is not prohibited. · 

As the statute does not prohibit th€ going outside of the 
committee for th� .Selection of · a  chairman, I am of the 
opiriion that it has the authorlty to d6 so. 

I . 
. -

To Hon R. E. Whitten, State Senator W. D. GILLIS, 
January 23, 1929. Attorney General 

DELEGATES TO STATE CONVENTION 
Qualifications of Delegates to State 

P-0litical Convention 

18. QUESTION : 
Is it a necessary qualification of a delegate to a state 

convention that such person be a duly elected delegate to 
the county convention ? 
OPINION : 

I quote you several sections of the CompilBd Statutes � 
which have to do with the primary election, the county con­
vention and state convention. They read in part pertinent 
· to this inquiry as follows : 

' · 

Section 518 provides : 
_"Primary elections shall be held on the 1st Tues­

day of August, 1920, and biennially thereafter, for 
the nomination of candidates * * * and the election 
of delegates to · attend the county convention, here­
_inafter provided for, and there represent their 
respective precincts· * * * ." 

Section 520 provides : 
"County conventions of political parties com: 

posed of delegates chosen. at the primary electiop 
shall be held in the several counties on the third 
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T'i'.resday of August following :the - primary election, 
at: such place in each county :;;nd beginning at such 
hour as may be fixed by the respective county 
committees. .. . ; "At the time and place so rdesignf!ted and fixed, 
or as soon thereafter as a majority of the duly 
accredited delegates appear ,the convention shall 
organize and then select deleg:ates to the state con-
v�ntion, * * ,; ." : · 

I 
Section 524 provides : 

i "A State convention of eadh. political party shall 
be held on the fourth Tuesaay of August following 
tl\e primary election, * * *. At the time and place so 
designated and determined, ot as soon thereafter as 
a !  majority of the duly accredited delegates appear; 
the convention shall organize and proceed to the 
adoption of a platform and tfue nomination of can-
didates. * '' "" . 

A cai'.eful and exhaustive examination of all of the pfo­
visions Of our statutes in reference to this question dis­
closes no qualifications provided :in the law for the deleg8;te 
to the state convention. I find no law prohibiting the elec­
tion of finY person, be he either a delegate to the cou�ty 
convention or not" a delegate. The custom of many years 
in this state has been that any member of the party, wl:j:e­
ther a delegate or not, might be elected by a county conven­
tion to represent that county and party in the state conven-
tion. , . 

There can seem io be no goocl reason dictated by puf•lic 
policy, 1or •other, restricting the selection of · the delegates 
to the state convention from th� personnel of the delega�es 
who assemble to elect them. On the · other hand, it wo'1Id 
seem tp be almost as unreasonable as a provision that oply 
from the delegates to the state conve11.tions might the c�n­
didates for state offices be selected. Doubtless, the legis­
lature !might make reasonable qualifications as to delegates 
selected at the county convention, but it has not seen fit. to 
do so in this state. : 

It ;is ,therefore, my opinion that any elector of a county 
is qualified to be elected a delegate to1 the state conventihn,  
and that isuch delegate need not have been a delegate : to  
the c?tmty com'ention. , 1 
To .Mrr. La11 r;01 Ela m .  .W .  D.  GILLrs; I 
A uy llst 15, 1930. 

. 
Attorney Gene�al. 
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CORPORATIONS 
A Foreign Trust Corporation May Not Act As An 

Executor or Administrator in Idaho 

19. QUESTION : 

55 

May a foreign state bank operating in Spokane and 
having trust powers and a .  membership in the Federal 
reserve system, and qualified in Idaho as a foreign corpora­
tion, act as an administrator or executor of any estate in 
the State of Idaho under the laws thereof ? · 

OPINION : 
This question is ans\vered by the provisions of Chapter 

44, Laws of 1923. Section 1 of said chapter .reads as follows : 
"It shall be unlawful for any foreign corpora­

tion to be appointed or to act as administrator or 
executor of any estate in the state of Idaho, under 
the laws of the state of Idaho." ·· 

Tl is, therefore, my opinion that the corporation men­
tioned may not act as an administrator or executor of any 
estate in the state', of Idaho. 
To Hon. E. W. Po1�ter, 
Commissioner of Finance, 
July 5, 1930. 

W. D. GILLIS, 
Attorney General, 

Filing of Articles of Incorporation 

20. QUESTION : 
Does Section 4772 of the Compiled Statutes as amended 

by Chapter 282 of the 1929 Session -Laws requfre the office 
of Secretary of State and the office of county recorder in 
the county in this state in which is designated the principal 

- place of business of a foreign corporation, to record articles _ 
of incorporation or file in the i�espective offices without 
recording ? 
OPINION : 

Section 4772 of the Compiled Statutes as amended by 
Chapter 282 of the 1929 Session Laws-reads as. follows : 

"Section 4772. Every corporation not created 
under the laws of this ·state must, before doing 
business in this state, .file for record with the Sec­
retary of State a copy of the articles of incorpora­
tion of said corporation, duly certified to by the 
Secretary of jState of the state in which said cor-

' 
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poration was organized, or sm:h other legal custo­
dian of the corporation records of said state as is 
qualified under its laws to mak,e such. certified copy 
and file for record a copy of such .articles of incor­
poration, duly certified by the Secretary of State of 
this state and bearing the endorsement of the fact 
and time of filing for record in his office, in the 
office of the county recorder of the ,county in this 
state in which is designated its principal place of 
business in this state." 

- 1 . 

The title of the said chapter: reads as to the- matter pert�nent to this inquiry as follows : 
· 

i :  "* * * RELATING .TO THE FILING OF EVI­
DENCE OF INCORPORATION BY FOREIGN 
CORPORATIONS* * * . "  

Section 4772 of the ·Compiled :Statutes before amendent 
employed the word "file" and such records accordingly we'te 
not i·ecorded by the transcribing of the original instrument 
into i some other book of records. The employment of t'he phr4se "file for record" might seem to indicate an inten­
tion: upon the part of the legislature to require the tran­
scribing of instruments. I cannot, however, believe that such -
was the intention. The title of !the -act employs only\the 
word- "file." The custom of many years under the old stat­
ute ,was simply the placing of the instrument for perman�nt 
preservation. Had the legislatur:e intended to require the 
tra�scribing of the instrument it wo�1ld have indi.�ated that 
fact by declaring that the instrument would be' recorded 
and providing a record book for such purpose with a proper 
designation for the same or wou1d have employed the term 
"file and enter of record." : 

!In Naylor v. Tufoody (Ind.) 2 Blackf, 247, the court said : : ! ' . 
"Filing and entering of :record are not synony-

mous. ''' '' '' They always conv::y distinct ideas. Filing 
originally signified placing the papers in order on a 
thread or wire for. safe-keeping. In this country, 
and, at this day ,it means; agreeably to our practice, 

depositing them in due orde:r in the proper office. 

. Entering of record 
.. 

uniforml:1,means \'iTiting." l 
i In the case of Delaware S1;rety .Co. v. Layton (Del.) 

50 ,,1 Atl. 378, it m1s said : 
-

. .  

"The word .'filing' when appliecj. to the filing of 
im instrument in a _public · office� carries with it 
the idea of permanent preservation:: That the paper 
filed becomes a part of thQ: permanent records of 
the public office where it i�: filed." 

It is my opinion that it was �the intenti01i� of the legisla­
tuire to employ the phrase "file for record" as being syn(!ny-/ . . . i :  

' 
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mous with the word "file," and that it is not necessary that 
the copies of the articles 0f incorporation mentioned in the 
section be written or transcribed into a book and that both 
your office and that of the county recorder are required 
only to permanently , preserve said articles as papers . or 
documents of public recond. 
T,.o. T. H. Shrontz, . 
A.ssistant Secretary of State, 

May 11, 1929. 

W. D. GILLIS, 
Attorney General. 

Filing_ of Articles by Foreign Corporatfon 

21. QUESTION : 
- Do the laws of Idaho require a foreign corporation. to 

file a1•ticles of incorporation within this state, which cor­
poration has not been doing business within the state, but 
has acquired title _ to real property by execution or settle­
ment of a claim!; and now desires to transfer title to said 
real property ? 
OPINION : 

I assume that · your corporation is organized under the 
laws of Utah- for-the 'purpose of making loans, contracts, 
mortgages, and investments. You state that you have never 
done any business in Idaho and do not contemplate doing 
any, but have acquired real estate througli the settlement 
of a claim. You do not state the details or the manner in 
which the claim was settled, but for the purpose of this 
opinion, we accept your . statement of the fact that you 
have not don_e business in the State of Idaho. Starting with 
such a premise, it is my opinion that your corporation comes 
within the rule laid down by our Supreme Court, in the case 
of Foore v. Simon Piano Co., reported in 18 Idaho at page 
178. At pages 178 and 179, the Court said : 

"* * * ·Under the pro0sions of the statute * * .,.­it is only corporations that are 'doing business in 
this state' without first filing their articles of in­
corporaton and complying with the statute that are 
prohibited from taking and holding title to realty 
acquired prior t&. the ma.king of such filings. The 
mere purchase at execution sale of real property in 
satisfaction of a' judgment procured on an int�rstate 
transaction is not in itself 'doing business in this 
state.' * * * The legislature has not undertaken to 
prohibit a corporation engaged in intershi,te busi- · 

ness from taking title under judicial process .in 
the collection of a debt where the corporation was 
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the meaing of the constitution and �tatute." · 
not othen

.
11ise 'doing business; in thfs

. 

state within 1 · 
I t  will b e  noted from 'the fdregoin� that where a f<Jr­

eign corporation is required to purchase real estate upbn 
execution or is required to take title under judicial proce�s, 
it is not required to file its articles of iincorporation in t�e 
State of Idaho, as required of foreign corporations doipg 
business ,,/ithin this state. _ , . . 
., It is, therefore, my conclusion that your corporatikm 

would not com/ under the requirements of Section 47\\72, 
Compiled Statutes, as amended by Chapter 82 of the La;ws 
of 1925, and would not be compelled to file its articies i in 
thi� state. ; ,  
To  pnion Bond mul Finance Co ;npany, 
Jarz. uary 31, 1930. 

( 

W. D: GILLIS, ! :  
Attorney Genekl . 

A Reinstated Corporation Ma;y Execute Conveyanc.es 
I �2. • FACTS : 
; In closing up the affairs of :a state bank by voluntary .. 

liqt1idation-that is, the liquidat[on of the bank by its own 
stockholders, directors and officers-it .was found _that : all 
of the deeds, releases; assignments, etc., had not been exe­
cuted bv the bank and that in the meantime it had ceased 

· pa��irig ·license fee and is ther.efore p:c_esumably non-exast-
ent as · a  corporation. · 

QUESTION : 
·Would the reinstatement of the bank 'by the payment 

of ilicense fees and any arrears which might have accrued, 
re�tore it to a position where it could legally cure the 
problem thus created ? 
OPINION : .  

Section 4787 C. S., as amended by Chapter 37, i925 
Lmrn, and Chapter 60, 1 929 Laws, relates to reinstaterqent 
of corporations. , . 

Construing the aforementioned section, the Sup.tieme 
Court in the case of Ferguson Fruit and Land Company 
, ... Goodding, 44 Idaho 76,  258 !Pac. 557, at page 82 ofr the 
Idaho Report, said : · 

"Section 4 787 provide,s that . any corporation 
which has forfeited its ch,irter for failure to pay 
the license tnx, which shall .pay all the license taxes 
and penalties prescribed by Sec. 4782, 'shall be 
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relieved from the forfeiture prescrib�d by this 
chapter,' and. all persons. exercising the powers of 
such corporation shall be relieved of the penalties 
prescribed by the provisions of Sec. 4789 making it 
unlawful for any delinquent corporation to transact 
any business while so delinquent, and making it a 
misdemeanor,. :punishable by fine or imprisonment, 
for any person to exercise any of the powers of 
such. delinquent co,rporation while delinquent." 

59 

From the foregoing it is my opinion that upon the rein­
statement of the bank in question by the paymimt of all 
license taxes and penalties prescribed by Section 4782,' C. S., 
and the license tax·es and penalties that would have accrued 
if such corporation had not forfeited its charter or rights 
to do business, said bank will then be restored to a position 
where, as a corporation, it can execute the conveyances _in 
question. 
To Commissioner of Finance, 
January. 22, 1930. 

COST BILLS 

W. D. GILLIS, 
Attorney General. 

Against · State Not Collectible 

23. QUESTIONS : 
1. IS the State liable for costs in an action when it 

appeals to the Supreme Court from a decision of a district 
court on an Industrial Accident' Board case ? 

2. May the Atto1�ney General stipulate that a cost bill · 

be taxed by the Supreme Court, even 'though · not filed in 
the time required by Rule 37 ? 
OPINION : 

Taking up the first inquiry, will say, this questio� was 
first raised in the case of Brady vs. Place, 41Ida. 747, 242 
Pac. 314, but the case turned on another question. · 

However, this question has been definitely passed upon 
by our Supreme Court. On March 14, 1929, in the case of 
Chicago, Milwaukee & St. Paul Railway Company, a cor­
poration, appellants, vs. the Public Utilities Commission 
of the state of Idaho, respondent, being case N'o. 4252, 47 
Ida. 346, the appellants petitioned, among other things, for 
the entry of judgment against the respondent for costs in 
said suit. The Court held that insofar as the Public Utilities 
Commissfon was a party to the proceedings, th.e S_tate is a 
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party and as to the question of costs the Court had the fbl-
lowing to say : • · i ' 

'·. 

"Costs against the- state alt"e allo.'lved only when 
provided by s.tatute, either expressly or by neces­
sary implication. (15 C. J. 328, Sec. 815;  St<ite v. 
Kinne, 41 N. H. 238. ) Provision is made by the C. 
S. Sec. 7223 for the payment of costs by the state 
when costs are taxed against the state ; but the 
only statute that has been called to our attention 
under which it is urged costs may be taxed against 
the state in this proceeding is c. s.; sec. 7212, pro­
viding generally that upon appeal, except 'vhen a 
new trial is ordered or a judgment modified, the 
prevailing party shall recover costs .. It is commonly 
considered that a general statute of this nature 
does not apply to the state (25 R. C. L. 418 ; State 
v. Williams, 101 Md. 529, 4 Anno; Cas. 970 ; note, 
8 Ann. Cas. 398) particular]:y when the state is a 
party in its governmental capacity. In \re Ward's 
Estate (Minn.) 158 N. w. · 637. Appellant's costs 
in this court are therefore disallow�d. · i 

It is therefore my opinion that in View of the foregoing 
decision, these costs may not bit collected from the Sthte, 
e\"en though your cost bill had been filed in time. r ·  

--- , i • • 1 :  
To 1vlr. Ra.lph S .  Nelson, W. D. GILLIS, I ·  A.pri.l 13, 1929. Attorney General. . I 

I 
COUNrrIES 

I 

Cost of Boarding Prisoners 

�4. QUESTIONS : 

I i ,  
! 1 :  

I 
1 ,  

1 .  May the County Co1;nmissioners contract with 'the 
sheriff to board county prisone�·s at a flat rate of 75 c�nts 
per day, and not require an accounting from the sheri�f as 
to the actual cost of boa1·ding of such prisoners ? Shbuld · 

the actual cost of boarding prisoners be less than 75 

J
'e.· nts 

per day would it be proper for the sheriff to retain · the 
excess O\"er and above such actual cost ? : 

2. l\lay the sheriff contract \vith the Federal Go ern­
ment to furnish board for Federal prisoners at a flat i rate 
of 75 cents p�r day and 1�ot account to t?e county fo� the 
actual cost of the boardmg of such prisoners ? In other 
words, if the actual cost of boarding Federal prisone!iis is 
less than 75 cents per day, may he retain any excess ; .over 
such actual cost '? ! ! 
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OPINION : 
In answer to your first inquiry, attention is called to 

Section 9429 C. S:. , w,hich provides in substance that the 
sheriff shall receive all prisoners committed to his custody . 
and provide them with necessary food, clothing and bed­
ding for which he shall be allowed a reasonable compensa­
tion to be .determined by the board of county commissioners. 
Another statute of relative importance in dealing with this 
questibn is Section 3999 C. S.,  which provides that the 
sheriff shall be allowel:l "in addition to such salary, the 
actual and necessary expenses for care of each prisoner 
confined in the co:Unty jail." -

From the language contained in this statute, I\ am of 
the opinion that ithe additional allowance to the-.Fsheriff 
must be only the1 actual and necessary expenses for the 
care of each pris1!mer confined iff the county jail. If this 
actual and necess�ry , expense is 75 cents per d�y, such an 
amount may be agreed upon, btit in no · event do we believe 

_ that the statute in.tends that the sheriff shall be permitted 
to make a profit 1)r sustain a loss because of expenditure11 
made necessary for the care of prisoners. The county com­
missioners can afrive at a reasonable compensation which 
reasonable compensation is supposed to be and should be 
approximately the actµal cost of sustaining such prisoners, 
and I am of the '1opinion that such compensation may be 
by a per diem allorwance. 

In answer to �he second inquiry, I am of the opinion 
that the same rule would apply. The statute authorizing 
the_ sheriff in the St::,tte of Idaho to receive Federal pris­
oners \Vas .not intended to authorize the sheriff to make a 
profit from such transaction or to suffer a loss. If 75. cents 
per diem is the :allowance, then that amount should be 
devoted to the purpose for which it is authorized.-

To Mr. Carl Burke, 
July 25, 1929. 

W. D .  GILLIS, 
Attorney General. 

Publishing Financial Statement of County 

25. QUESTION : 
When and in what manner must the county · financial 

statement be published ? 
0PIN]ON : 

Section 3518 of the Compiled Statutes of Idaho provides · 
as follows : 
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"The Board of County Commissioners shall, at 
the April session JJf said boa:rd, prepare from said 
auditor's statement and have spread upon their 
minutes a full statement of the financial condi­
tion of their county for the preceding fiscal year, 
together with a concise 'descTiption of all property 
owned by the county, with an. approximate estimate 
of the value thereof. The s.aid board shall cause 
to be printed the said audit,or's statement in full ! 
·for the information of the public." ;' ! 

Section 3434 of the Idaho Compiled Statutes provi�es 
as follows : . . 

"To cause to be published monthly such brief 
statement as will clearly gi,re notice to, the public 
of all its acts and proceedings, and, se1ni-annually, 
a statement of the financial conditions of the co�nty. 
Such statement as well as all other · public notices 
of proceedings of, or to be had before the board, 
not otherwise specially provided for, must be pubo 
lished in one issue of such newspaper printed and 
published in the county as will be most likely to 
give notiCe thereof ; and when no newspaper is pub­
lished in the county, copies of such statement must 
be kept posted for at least 20 days in three public 
places in the county, one being a conspicuous place 
at the courthouse door." 

; I 

·: : 
' ; !  

From an examination of the above statutes, it is appar­
ent that the financial statement of a county musti ; be 
published semi-annually and a statement should be pub­
lished monthly giving notice to the public of the acts 'and 
proceedings of the board. This should be published in one 
issue of such newspaper printed in the county as in ; the 
opinion of the board would be most likely to give notice 
thereof. 
To Hon. Chas. Hackn ey, 
Septe mber 24, 1929. 

j i 
W, D. GILLIS, J !  

Attol.·ney General. 

Duties of Treasurer of County 

26. QUESTIONS : 

I '  

1. Should not the 11,� �;-, for collecting taxes of h.lgh­
way districts and also incorporated cities and villages; be 
turned o\·er to the county rather than being held by County 
Treasurer as fees belonging to him personally ? ' 1 

2. Where the County Treasurer is Ex-Officio Public 
Administrator, should he turn over to himself commissions 
sec1fred as such Public Administrator ? · 1 
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3. Should the Treasurer's report show .costs which 
were paid as well as fines ? 

4. Should officer serving papers in all criminal cases, 
report mileage and fees for service ? 

OPINION-: 
The above questiqns will be answered according to num-

ber and in the order given. -

Replying to inquiry No. 1, Section 1543 of the Com­
piled Statutes pwvides that each highway district and each 
included municipality shall pay to the county 11/:i j;, on the -
amount of district taxes received by it, such payment to 
be in full for the.services and compensation of the county 
assessor, tax collector and all county officers, in assessing, 
collecting, equalizing and paying over said district taxes. 
Section 3224 of the Compiled Statutes, as amended by Sec­
tion 1 of Chapter 85 of the 1923 Session Laws provides that 
this 1Y2 %  of all taxes of every city, town, village, etc., 
collected and paid into the county treasury shall be appor­
tioned to the county current expense fund, which appor­
tionment shall be in full for all services of all county officers 
in the levy, computation and collection of such taxes. They 
intended that these fees should be turned into the current 
expense fund of the county and do not belong to the county 
treasurer personally. 

Answering inquiry No. 2, the county treasurer as ex­
officio administrator should pay' into the county treasury_ 
all commissions received by him as public administrator, 
these fees belonging to the county and not to the county 
treasurer individually. Section 7 of Article XVIII of the 
Constitution provides that all county officers and deputies 
shall receive as full compensation for their services fixed 
annual salaries. 

Answering inquiry No. 3, it is my opinion that it is 
not necessary that the county treasurer show the items of 
costs paid to him. If costs were assessed by the court they 
would be included in and added to the fines. 

Replying to the fourth inquiry, it is my opinion that 
it is necessary for an official serving papers in criminal 
cases to report to the court mileage and fees for service of 
papers. This is necessary for the information of the court 
when he renders a j udgment of a fine and costs. < 

To J. B. Loomis, W. D. GILLIS, 
March 1 1, 1929. Attorney General. 

' '  
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County Printing 

27. QUESTION : 

I '  

Must the county commissioners call for competitive bids 
on county printing and if so, must they let the contract 
to the lowest bidder ? 
OPINION ; 

Section 3433 of the Idaho Ccimpiled Statutes recited as 
among the powers of the county commissioners, the right 
to contract for the county printing but does not provide 
any particular machinery by which the contract shall be 
let. It is apparent. from the reading of this section that 
the county commissioners are not required to call for bids 
in letting the printing contracts. 

Section 3,134 requires them tO cause certain publications 
to be made but puts the matter squarely up to the sound · 

discretion of the county commissioners as to which nt:'.VS­
paper, published and printed in the county, will b e  most 
likeZ.y to give the required notice. This, in our opini'Oli; i$ 
the holding of our Supreme Cou:rt. ,__ 

· 
. : · 

The question >Vas treated in . the case of In re : Gem;'rri.ill, 
20 Ida. 732. The letting of the contract to a newspaper of 
very limiited circulation when another of very extensive 
circulation was available might be held an abuse of discre­
tion, but resort to the courts ·w·ould be necessary to deter-
mine that question. , · ,  

Section 2336 requires county printing to be done wi,thin 
the county for which the work is done when there) 1 are 
prafticable facilities within the county for executing: �_the 
sante. 
To Mr . .  Ray E. Colernan, 
Feb ruary 6, 1929. 

W. D.  GILLIS, . 
Attorney General. 

COUNTY OFFICERS 

Appointment of Deputies 

28. QUESTION : . 
May county commissioner:s authorize the appointtnent 

of deputies for the asse:ssor, . treasurer and ex-officJo tax 
collector, sheriff and clerk of the district court without 
first complying with a full thirty days' notice of pthblica­
tion as required by Section 3700 of.the Compiled Statutes ? 

I :  
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OPINION : 

· Section 3700 oi the Compiled Statutes was enacted into 
our statutes as Section 4 of House Bill numbered 265 , . Laws 
of 1899 (page 405-406) and continues forward in practically 
the same form to . the present day. So far as i am able to 
learn there has been no judicial construction of the exact 
question presented here aLthough the Section has been be-
fore the courts several times. . , · . 

This Section fu substance, provides that the sheriff, 
assessor, treasurer, and clerk of the district court shall be 
empowered by the board of county commissioners to appoint 
such deputies and derical assistants as the demands of their 
office may require, provided, however that the officers re­
quiring such clerical assistance or deputies shall first pub­
lish for at least thirty days before any regular meeting of 
the Board of County Commissioners a Notice in a newspaper 
in the county, whfoh Notice shall advise th'e public of their 
intention to apply to the county commissioners for the dep­
uties or clerical assistants as the case may be, and the 
statute in specific language says : 

"* * *and no deputy shall be appointed or cleri­
cal assistance allowed by said board until due proof 
of the publication of said notice shall ·have been 
furnished said board and the necessity for said 
assistance is satisfactorily shown, and any taxpayer 
in the county shall have the right to appear before . 
said boarii and · protest against said appointment 
and show cause why said assistance should not be 
allowed :"  ' 

The statute further provides, however, that du.ring the 
terms of the district court, the district judge may author­
ize the above named officers other than the assessor and 
treasurer to employ such temporary assistanc� as they may 
need and their certificate is sufficient pr.oof to the board 
of the necessity of such employment. · 

From this last :proviso it would appear that upon order 
of the district court, made during term time, the sheriff 
or clerk of the district court m,ay secure temporary assist­
ance without the .formalities of such publication. In the 

· present case of the sheriff (the Clerk not being affected 
as I understand it} it would appear that if the district court 
is in session the judge m;ay authorize the appointment of 
temporary assistance for the sheriff until the Notice pro­
vided for has been published ·so as to authorize the proper 
appointment of the deputies. This proviso would be of no ) 
aid to the other county offfcers. 
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It appears that the order authorizing the employment 
of deputies or clerical �ssistants with the exception for 
temporary assistance abpve noted, is made contingent . UP,bp 
a compliance i,vith the statute. While the Section has ndt 
been directly passed upon, we quote you the following Ian­

. guage from the case of Dexter Horton Bank v. Clearwater 
County� 235 Federal, 7 43, in which Judge Dietrich said : ;  

"Section 2119 of the Revised Code·s, as amended 
in 1913 ( Session Laws, p. 474 ) ( Section 3700 C. S.) 
authorizes the board of county commissioners to 
empower the assessor to appo[nt such clerical assist­
ance and such deputies as the business of the office 
may require, and to fix their compensation. It i s  
further provided, however, that such power may 
be exercised only upon the application of the assessor 
after 30 days' public notice: If, after such notice, 
upon a hearing, at which any taxpayer may app!"ar 

·, I 

in opposition, the board finds an existing necessity, 
it may grant the application . 

"Now, 'ivhat reason can be assigned for ignoring 
this method, and, by reso:rting to, the one here 
employed, depriving the taxp.ax_.ern of the statutory 
right to be heard ? Admitted1y no sudden emergency 
had arisen." ' 

i 

From the language abo-..-e noted' it ·would appear that 
the thirty days' notice and the right to appear ip. protest 
are guaranteed to the taxpayer and are conditions prece­
dent to Yali"d exercise of the · authority to authorize !the 
appointment by the county commissioners. 

It is, therefore, the opinion of this office that the 
county commissioners cannot!; authorize the appointment of 
deputies or clerical assistants rexcept. upon compliance' with 
t his statute. I 

I regret that we must come to this conclusion, and this 
office has given a very considerable amount of time : and 
research in an endeavor to find a method to secure for . you 
an interpretation which might relieve the situation in \vhich 
the officers of Fremont County find themselves but I 1can-
11ot escape the conclusion that they will have to funCtion 
as best they can without assistants until such NotiCe has 
been given as, will give the Commissioners the power to 
authorize the aI-1pointment of deputies. 
To Ho 11 . Hensley G. Harris, 
Jn11.1 1 a  ru 16, 1929. 
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DEPOSITORY ACT 

Definition of a Special Deposit Under Depository Act 

29. . QUESTION : 
1. What constitutes a special deposit ? 

67 

�- What is the proper procedure in which to make a 
special deposit ? 

· . · 
3. What protection would be afforded in case a bank 

in which a special deposit was made failed ? 
4. Is there any, limit as to the amount that can be 

placed on special deposit ?  
· · 

OPINION : 
Section 24 of the depository law, as amended by Sec­

tion 10, Chapter 45, Laws of 1925, and Section 10, . Chap- , 
ter 154, Laws of 19:27, relates to the duties of the treasurer 
of a depositing unit with respect to the deposit of public 
funC!s, and is as follows : 

· 

"Except where the public moneys of a deposit­
ing unit in the custody ' of the treasurer at any 
one time are less than * * '' $1000, the treasurer 
shall deposit, · and at all times keep on deposit, sub­
ject to the provisions of this law, in designated 
depositories, all public moneys coming into his hands, 
but not in excess of the maximum sum he is entitled 
so to . keep on deposit therein under this act ; * '' * 
and it is hereby :made· the duty of ' said supervising 
board at the· :-time it makes its investigation of 
bonds or secur,ties as provided in the Public Deposi­
tory L�w to fiJc by order the maximum sum the 
treasurer may so keep on deposit in said depository, 
a copy of which order shall immediately after._ it 
is made be * * * served on the Treasurer by the 
supervising board or its Clerk; Provided, " * * that, 
whenever the public moneys of a depositing unit 
shall exceed the maximum sum which may be depos­
ited in designated depositories, it shall be the duty 
of the * * · * supervising board of the depositing 
unit to designate and * * * place for the safe-keep­
ing of such pTlblic moneys, and until such designa­
it shall be the duty of the treasurer to deposit such 
excess sums on special deposit in some bank or 
trust company, and the .expense of such serv-ice 
shall be borne, by the depositing unit." 

An examination: of the law shows that there is no · stat­
utory definition of what constitutes a special deposit. I be­
lieve that the courls have interpreted the term "special 
deposit" to mean and include first securities delivered to 
a bank to be specifically kept and redelivered. 
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- I 
I call your attention to the following cases : Mut. / Acc. 

Assa. v. Jacobs 141 Ill. 261, .267, 3 1  N. E. 414, 33 Arµ., St. 
Rep. 302, 16 L. R. A. 516 and note ; Foster v. Essex �ank, 
17 Mass. 479, 9 Am D 168 ; Pattison v, Syracuse I Nat. 
Bank, 80 N. Y. 82, 36 Am R tii82 ; Carlisle First Nat. fBank 
v. Graham, 100 U. S. 699, 25 L. Ed. 750. i 

7 C. J. 630, defines a special deposit as follows : I 
"A special deposit is a delivery of property, 

securities, or even money to the bank for the pur­
pose of -having the same �.afely kept and tne identi-
cal thing deposited returmed to the depositor." r , . . . I The case of Adams County vs. First Bank of C9uncil, 

47 Ida. 89, . 272 Pac. 699 was an action brought by 4-dams 
County against the defunct First Bank of Council� the 
Commissi.oner of Finance and Liquidating agent. "It *4s an 
acti_on to recover ·a deposit claimed as a trust f¥.nd.: The 
moneys involved in this fund were placed on special ' deposit 
with said 1bank by said coumty. The question of w):iether 
or not such deposit constituted a trust fund was not /r:aised 
and was not decided in the case ; but it seems to hav;.e· been 
conceded that such special deposit constituted a trust fund. 
At any rate the county reco1Vered on that theory. i 

It is, therefore, my conclusion that a special· ��posit 
means as follows : You deliver your moneys to the deposit­
ing unit "'ith specific directions that they shall be r�tained 

- on special deposit, which me.ans in effect that the· identical 
moneys shall pe returned to }•ou ;  in other words, that such 
moneys ; or evidence of money, are not to become mingled 
with other moneys of the b:ank. I • \ 

Turning now to your seoond question as to what ' is the 
proper procedure in which to make a special deposit!, it has 
been partially ans"'�ered above. It is m:y opinion that when 
you as treasurer of the depo:;iting unit actually hav� excess 
moneys in your possession which must be placed oni special 
deposit in some bank 01• trust company that you: should 
take them to the bank or trust company in which you deter­
mine to make such special deposit anP, deliver them upon 
the understanding that they constitute a "special deposit" 
within the meaning of the ipublic depository law, and take 
from such bank or trnst cmmpany a certificate of/ deposit 
showing such understanding and agreement. It will be noted 
that the statute provides that the expense of sue� ,service 
shall be borne by the depositing unit ; in other words. you 
are simply paying to ha Ye your funds care�f for. i 

Turning now to your third inquiry as to \Vhat . protec-

Digitized from Best Copy Available 



OPINIONS OF ATTORNEY GENERAL 69 

tion would be afforde& in case a bank in which a special 
deposit was made failed, as already suggested and as deter­
mined in the case of Adams County vs. First Bank of Coun­
cil, above mentioned, the protection to the depositing unit 
consists of the depositing unit's right to the return of the 
identical moneys dleposited, or if they cannot be . produced 
its right to recover an equal amount as a trust fund. 

Turning rrow to youro fourth question as to whether or 
not there is any lini!it as to the amount that can be placed 
on special deposit, it is my opinion, in view of �he provi­
sions of Section 24 of said public depository law and of 
what has been said with respect thereto, that there is no 
limit to the amount of public moneys that may be placed 
by the treasurer of the depositing unit on special deposit, 
and that it is the duty of the treasurer of a depositing unit 
to deposit all sums in excess of the maximum sum which 
may be deposited in designated depositories as special de-
posits. · 

'J'o Miss Mary E. Gilmore, 
October 23, 1930. 

w. D. GILI:;IS, � 
Attorney General. 

Public Funds May Be Deposited in a Bank Whose ' 
_- President Is Member of Supervising Board 

30. QUESTION : 
Is it lawful to deposit public funds in a bank the presi­

dent of which is a member of the supervising board by 
reason of being a 1�ounty commissioner ? 
OPINION : 

_ It is my view ill conformity with the original opinion 
on this question that the fact that the ba11k president is 
a member of the supervising board _does not prevent his 
institution from being a public depository. He i� but one 
ni'ember of three on the board, and the acts ·Of the board 
are the acts ·  of a board of supervisors and not of any indi­
vidual thereof. As county commissioners they ar� covered 
by bonds to secure the faithful performance of their duty 
and as a board it is their duty to approve or reject these 
securities. The president of the bank in his official posi­
tion as commissioner has but one vote and cannot by that 
control the actions of the board and the other two meni- · 
bers are equally responsible for the approval ' or rejection 
of these securities. , 
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, ,  

� I I 
Therefore, it is my opinion that one niember of the 

board being a president of the bank furnishing these secur­
ities v.�ould no.t authorize the rejection of them since the, 
board itself is charged with the duty in its official capacity'-" 
and two other members are able to dispose of the question 
of approval or rejection withCllut the sanction of the :third 
member who might be interested. As a matter of polfcy, it 
would seem advisable that the interested member· db not 
participate in 'the approval or rejection of these securities 
and withdraw ,while the other members deliberate upo;n and 
determine the question. ! 

With no prohibition in the law , I cannot hold that fbeing 
president of the bank submitting the securities should dis­
qualify the institution from having the right to qualify for 
deposits. . · '<., , :  

This opinion is, of course, based upon the assumption 
· that the bank has in all other respects complied with the 

depository act and that the county will be adequately pro­
tected in depositing -funds in that institution. 
To' Mr. A . H. 'Jensen, W. D. GILLIS, , 
January 3, 1930. Attorney G�neral . 

DOGS 
Dogs Are Property 

31 .  QUESTION : 
Under the law of this state, is a dog regarded ak prop-

erty '? , 

OPINION : 1 

I beg to advise you that Chapter 211 of the t.aws of 
' 1927 of the State of Idaho declares in part pertihent to-

your inquiry as follows : 
· 1 !j 

"Dogs are property ; and when the value· of any/1 
dog is material in any civil or criminal proceeding] 
in this state, the same may be established under the!· 
usual rules of evidence relating to values of persona�, 
property." 

To The A..m c rica11 llzuna.ne Assn. 
Ju.Ty 21, 1 929. 
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ELECTIONS 
The Placing of Party Ticket As to · Columns 

Rests With County Auditor 

32. QUESTION : 

Under Section 573 of the Compiled Statutes is the c'oun­
ty Auditor required to place party columns on the official 
ballot in the order .shown by the form at page 171 of the 

. Compiled Statutes ; · that is, is it absolutely necessary that 
the Republican ticket be the first one at the left of the 
form ? -

· OPINION : 

Section 573 of the Compiled Statutes, which provides 
the form and contents of the ballot, reads in part pertinent 
to this inquiry. 

"* * * The face of the ballot and the stub must 
be in subst:mt�ally the following form : *  * * "  

Then follows the form o f  the ballot which shows the 
Republican ticket in the first column, the Democratic ticket 
in the second, the Populist ticket in the third, and a vacant 
column for those who wish to write in names as a fourth 
column. 

We first turn to the question of the meaning of the 
Word "substantially." . 

· In the case of Edgerton v. State, (Tex.) 70 S. W. 90, it 
is said : 

· · 

" 'Substantially' means; not an accurate or exact 
copy, but one which contains the substance of the 
instrument copied." 

In Adams vs. Edwards,- (U. S.) 1 Fed. Cas. 112, it is 
sai d : -

"W:hen we say a thing is 'substantially the same,' 
we mean it is the same in all important particu­
lars. * * * Change of form is not material, when the 
form does not contribute toward the new result. 
When it does, the forms must be alike in all im­
portant particulars." · 

Honorable A. H. Conner, Attorney General of fhe State 
of Ida:ho in 1924, addressed an opinion to Mr. Lewis A. Lee, 
the Prosecuting Atforney ,of Bonneville County at that time, 
in \yhich he held as follows : 

· 

"In my opinion it is discretionary \vith the/ ' 
County Auditor as to which party ticket shall be: 
printed in the first column on the official ballot." 

A like opinion was again rendered by Generaf Conner 
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in 1926 to A.. D. Ericksen, then Prosecuting Attorney/ of 
Bonneville County. . · . 

In the above opinions I concur. · 

From the foregoing, therefore, it is my conclusion imd 
opinion that it is discretionary with the County Auditor 
as to which party ticket shall be printed in the first coldmn 
on the official ballot. 1 

1 :  . 

To llfr. CleV,e Groome, 
September 6, 1930. 

W; D. GILLIS, . 
Attorney Gene.!ral. 

I 
i I ! 

Sticker Candidates at General Elections i : 
' 

33. QUESTION : , 
If a man is running on a sticker ticket is the vote I for 

him counted no matter whether the sticker is placed in 1 the 
Democratic or R·epublican or Independent column ? Tha� is, 
are · these votes all tallied together or mu:;;t th€ sticker be 
placed in the Independent column only ? · ! 

OPINION: I 
Your attention is called to SeCtion 573 of the Com�iled 

Statutes. From that section it 1vill be noted that the ballot 
must be divided into equal perpendicular spaces, onej for 
each political party represented _by the different opposing 
candidates, in which the tickets of the differe'.tlt parties 
must be printed, and one similar in which only the mi,mes 
of the different offices to be filled at the election shall be 
printed, and below which the .voter may write the names 
of the persons he wishes. to vot.e for. , 

This office has heretofore held on several occasions ,that 
a sticker candidate in effect, is1 the writing in of the rtame 
of a candidate. In other words, it is not. permitted tl1/at a 
sticker candidate or an independent candidate shall have 
his name pasted on by the election judges. · j This office has also heret0fore held in an opinion by 
my predecessor in office, ill wh_ich I concur, 'that if a st�cker 
candidate's name be placed O"\,\er the name of a reguilarly 
nominated candidate that such action would invalidat� the 
vote for such office, but would. not invalidafo the votes!: cast 
by, such voter for the candidates for other offices.  Sucih in­
v�lidation, however, for the on� candidate would not arrfount 
to a wilful destruction of the ballot within the meanimg of 
Section 81101 Compiled Statuties. · 

It would, therefore, follov:r that the ticket ,migllJt be 
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counted for all other 'offices which he had regularly voted 
for, except in the case of the office where the sticker was 
pasted over the name of a regularly nominated candidate. 

It would, theref1)re, follow that the sticker or the writ­
ing in of the name of a person- must be done only in the 
colu_mn which you have denominated as the "Independent" 
column, or in reference to the ballot of this year, the third 
column. 

It is, therefore, -my opinion that you ·  may not count any 
. 

other ballots for the s9-called "Independent" or "Sticker" 
candidates, except those which are written in or attached 
to and within the so-called "Independent" column, there 
being, it is assumed, a full ticke! nominat�d for each party. 
To Mr. Joe Rabdon, W. D. GILLIS, 
October 31, 1930. Attorney General. 

There Is No -Law Requiring Publication of the 
Official Ballot for a General Election 

34. QUE$TION : 
Does the present ·Jaw require a newspaper publication 

of an official ballot form ? 
OPINION : 

A careful examination of the statutes in reference to 
the general electioI)., discloses no provision i:equiring the 
publication of the of:�icial ballot form except in the ·· case 
of constitutional a.meridments. 

To Mrs. Mabel C. Nelson, 
October 15, 1930 . 

W. D. GILLIS, 
Attorney Ge.neral. 

. Election Boards; Duties .;f!ld Powers 
-� ' 

35. QUESTIONS ; 
1. Are members of election boards free to tell the num ... 

ber of votes cast duririg voting hours ? 
2. Are candidates for office privileged to come to the 

table where the clerks are writing in the names of voters ? 
3 .  How often ma�members of the election board leave 

their posts of duty to secme food ? 
4. How many ·members of the board may be absent 

during voting hours at one time ? 
5. Who is in authority on the board ? 
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OPINION : 

Before expressing an opinion upon the several ques­
tions propounded, I would state _this rule that �he. courts 
have quite generally held that any informalities which do 
not or cannot affect the final result of the election are to 
be disregarded'. _ 

Returning riow to the first inquiry, Section 629, of the 
Compiled Statutes provides that neither the election offic: 
ers or the party representative · allowed to be present -at 
the time of counting shall in any manner directly 'or indi­
rectly, by 'vord or sign, disclose .or communicate the· results 
of the cot1nting until the polls are closed. A penalty is pro­
vided for violation. 

If, . on the other hand, your question refers to the num: 
bet of votes cast as distinguished from the h�formation 1:as 
to whom the votes were cast for, I know of no prohibit?.on 
against giving out the first named information. �n other 
>vords, there is no prohibition against the election -offickrs 
stating that f}fty people have vo!ted, or whatever the n.Um­
ber might be, but if the counting board stated that twenty 
votes had been cast for Jones and thirty for Smith,_ that 
is prohibited. ___ _ 

Replying to your second inquiry, as to whether candi-
. dates for office are privileged to come to the t able where - -
clerks are writing in the names of the voters, Section· 589 · 

of the Compiled Statutes provides that the constable shall · 
not allow any one within the guardJine of the polling place 
except those who come to vote. There is, however, no statu­
tory prohibition, other than thE: one last mentioned, and I 
can see no harm in candidates for office coming to the 
table whe1le the clerks are writing in the names of the �ot­
ers, provided they do not remain there or interfere in any 
way with the clerk in the performance of his duties. . . 

Replying to the third inquiry, I know of no prohibition 
against the members of an election board securing food, 
provided all voters who present themselves to vote ; are 
promptly taken care of and the election carried fo1�ward 

- in an efficient manner. 
· 

Ans\vering your fourth inqiuiry, the statute makes no 
pro\'ision in reference to this. It provides only that the polls 
shall continue open from the tfane af opening until closing. 
The law neYer demands an impmssible thing and custom1 has 
approved members alternately going - for their meals 1 !  and 
in such manner as will permit the continuous conduct of 
the election. A member of thE1 board may leave the i10om 

I 
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temporarily ; but, on the other hand, he may not absent 
himself a considerable period of time to ' attend to other 
duties or affairs. 

Replying to your !fifth inqah:y, as to who is in auth.ority 
on the board, while . the statute makes no declaration on 
this subject custom has established that the j udges shall 
be the governing power of .the election board. 
To Mrs. Katherine B. Hanford, 
May 23, 1929. 

. W. D. GILLIS, 
Attorney Gene1�a1 

PRIMARY ELECTION 

A County Chairman l\fay Not Legally Certify a Person As 
a Member of One P,arty When Such Person Held Office . · 

As a Member of Another Party Less Than Two 
· Years Prior to July 6, 1930 ·· 

· 36. FACT& : 
In the year 1928· a person was' a candidate for a county 

office on the Progressive party tickeL The said Progressive 
party at the election in 1928 did not have a state ticket 
with three nominees for state offices and did not poll five 
per cent. or more of the total votes cast for three or more 
candidates on the state ticket at said election. The said 
person who was such candidate on the Progressive party 
ticket for such county office in 1928 now desires tif become 
a candidate on the Republican ticket for a county office 
at the election to be held in 1930. 

QUESTION_: 
May the County Chairman of the Republican party 

legally sign the certificate required by la\v certifying that 
such person has been a member of the Republican · party 
for two years last past, as provided by Section 543 of the 
Compiled 'Statutes ? 
OPINION : 

. Section 543 of the Compiled Statutes, -,;vhich is a part 
of our primary election law, declares the method in 'which 
the name of a person may be- placed on a party ticket for 
nomination at the primary election. It reads in part perti­
nent to this inquiry as follows : 

"* * * In addition to such nomination paper, 
such candidate shall produce and file with the 
county record� af the same. time as such nomina­
tion paper is filed a written certificate of the · 
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county chairman or a majority of the members of 
the county central committee; that he is then and 
has been for two years prior the:reto a member of the 
political party on whose . ticket "he aesiTes to become 
a candidate ; or the affidavits of at least five reput- · 

able members of the party from which said candi­
date seeks a nomination, who have resided in said 
county for more than two years immediately prior 
to signing such affidavit, stating that they have 
known such. nominee for more : than two years last 
past and that said nominee is a member of the 
.party from which he seeks a rwmination. * * *." 

As the stab.it� above quoted requires that the County 
Chairman must certify that the person proposing to �e 
a candidate for a party is then and has been for two years 
prior thereto a member of the jpOlitical party on whose 
ticket he desires to become a candidate, it is now necessacy 
to turn to the question of determining what .a political 
party is in this state. Our legislature, recognizing I assume 
that fact that our form of government is based on political 
parties, has provided a definition therefor. Section 517 6f 
the Compiled Statutes, as amended by Chapter 83 of tne 
Laws of 1927, defines a political party as follows : 

· 

"A political party, within the meaning of this 
Chapter, is an affiliation of 1electors, representing 
a political organization under a given· name, which 
at the last preceding general election cast for any 
candidate on their ticket, within this State, 5 per 
cent or more of the total vote cast for all candi 
dates for such office within the state, ai:id upon 
which ticket there were at least three nominees for 
state offices, or an affiliatior.1 of not less than 1500 
electors, who shall, at least 3D days before the date 
of the primary, file ·with the Secretary Qf State 
a written notice that they d(!sire recognition as a i '  
political party, which said notice shall contain : 1. 
The name of the proposed party. 2. That the sub­
scribers thereto have affiliated one with another, 
for the purpose of forming such party, and, 3. That 
the subscribers to such notice intend to nominate 
at least three candidates fo:r state offices where-
upon such. affiliation shall, /Under the party name 
chosen, have all the rights of a political party whose 
tic�et shall have been on the ballot at the preceding 
general election." 

Keeping in mind the abovEi statutory definition of a 
political party, · we have consulted the records of the . �ec­
retarv of State, who under om· laws is the custodian! of 
the official election returns. His records disclose that ! the 
Progressive party at the election in 1926 in this state bad 
three or m:ore nominees for state offices in said ticket and 
polled at the election for that year more than five per �ent. 
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of the total vote cast for the candidates for such offices 
within the state. That party, therefore, was/qualified as 
a political organization after ,the election in 1926 and was 
entitled, under the provisions · of our statute heretofore 
quoted, to place a full tieket on the ballots for the election 
in 1928 for both state and county officials. 

The records in the office of the Secretary of State fur­
ther disclose that the Progressive party did :p.ot file any 
nominee for state offices at the general election held in 
November, 1928, nor, as said records disclose, did said 
party poll five per cent. or more of the total vote cast in 
the state for three or more nominees for state offices. 

· 

It, t.herefore, follows that the Progressive party, hav­
ing failed to meet the requirements of a political party 

. above mentioned, ceased to exist as such on November 6, 
1928. It had failed ta comply with Chapter 83 of the Laws 
of 1927. I 

It is true, and I. take notice of the fact, that the Pro-:­
pressive party maintained in several counties within the 
state a county ticket, but such fact has no qualifying value 
because of its failure in 1928 to place candidates upon its 
party ticket coupled with the further failure to secure at 
the election in November of that year a vote of five per 
cent. or more of the total vote cast for three or more state 
candidates.· 

It now becomes fpertinent to consider the intent and 
statement of Section 543, above quoted. Clearly, its evident · 
purpose is to secure representatives of the political party 
seeking nominees to be voted upon at the ensuing general 
election. The evident purpose of a primary for political 
parties is to secure nomjinees who are adherents Of its 

. political faith and not of some other. 
· · 

As was stated ill the case of Sutphen \,·s. Enking, 39 
Ida. 728 : 

. 

"There can be no doubt, we think, that it was 
the intention of the Legislature to provide for a 
'closed primary'' to the extent of recognizing party . 
nominations and securing to bona fide members of. 
the political parties the absolute right to control 
the affairs of their respective parties, wholly ex­
cluding from such control every person who is not 
a bona fide member of such party." 

It must, therefore, be conceded that the legislative in­
tent is to provide a method whereby only persons who are 
bona fide members of 'a political party may become candi­
dates on its ticket. 

It, therefore, is requh•ed that a person must b.e a mem-

Digitized from Best Copy Available 



78 OPINIONS OF ATTORNEY GENERAL 

ber of that party for two years previous to the time he 
seeks a certificate from the County Chairman of that 
party as to whether or not he has been so affiliated. ''Jit 
appears that the. person involved in this inquiry was · a 
member of the Progressive party, as is shown by the fact 
that he sought office in 1928 from a local organization of 
that party. When then did the Progressive party'-::;cease to 
exist under the statutory definition we have quoted above ? 
I can arrive at no other conclusion that that the Progressive 
party did not cease to exist as a political organizati6n until 
the. close of the general election in 1928. 

The primary electfon law further requires that in order 
that the name of a person may ibe placed on· the ticket of 
his party as a candidate for nomination for an office his · 

nomination paper must be signed by him and filed in the 
office of the County Recorder of the county not more than 
sixty · days nor less than thirty days before the primaxy 
election. Such certificate then must be secured not later 
than July 16, 1930. It, therefore, appears that only one year 
and eight months will have elapsed behyeen November 6, 
1928, and July 6, 1930. -

It is, therefore. my opinion that such person has :inot 
been a m,ember of the Republican party for tw9 years prior 
to the date for filing nominations for 1930. 

Section 558 of the Compiled Statutes provides a penalty 
for any person vtho knowingly s�vears falsely to any mater­
ial statement or matter in a nomination paper or certificate 
or other paper relative to his qualifications as a voter upon 
registration or at a primary election or as to his pail·ty affili­
o timis, and said action provides that such person shalf be 
punished for perjury as provided in the Penal, Code . . 

I can, therefore, arrive at no other conclusion than th at 
the Chairman of .the Republican party of Canyon County 
may not legally execute the certificate i�equired by Section 
543. above quoted. 

The statute does not forc1ose such person from be­
coming a candidate, but requires that he file by petition 
as an "Independent \Vithout party affiliations." His loyalty 
to the party on \\;hose ticket he seeks nomination may be 
unquestioned, but the statutory definition eliminates him 
as a candidate on that party and requires him to seek nomi­
nation a� an . "Independent;" 

Suggestion is made that 011r opinion of April 8, 1930, 
in which we held that persons voting for the state arid/or 
national ticket of one of the major parties which did com-
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ply with the statutory definition of a party above described 
becam\e members of such major party and could, therefore, 
register and claim affiliation with such major party under 
Chapter 260 of the Laws of 1929, conflicts with the .views 
above set out. 

· · · 

It is my opinion that the two situations can be readily 
distinguished and that this opinion in no way conflicts 
with the one above m:entioned. In case of the· voter, the 
prime consideration was that he had voted at a general · 
election and supported generally the candidates of such 
major party with which he declared he desired to affiliate, 
but in the instant case the person seeking nomination must 

· show two years' affiliation with the party from which he 
seeks such nomination. 

This office has given careful thought and exhaustive 
consideration to thiS question. At my request all of .· my 
assistants, except the one coming from Canyon County, 
have carefully briefed the question. I haye done consider­
able independent research work irr the examination of a 
considerable amount of case1 law. The office is {rn·animous 
in the conclusion above set out. I have reluctantly arrived 
at the above conclusion because of the fact existing that 
the person affected by this opinion has in the past received 
the approval of the voters of his county for an important 
office, and for the further reason that it is my opinion 
that we should hesitate\in taking from a person the right 
to secure any real or fancied advantage in securing the 
approval of the voters in the attainment of a public office. 
However, as I have �aid earlier in this opinion, the act does 
not take from this person the · right to be a candidate, as 
he may secure a position on the ticket as an "Independent." 

May l also suggest that Section 543 of the Compiled 
Statutes apparently provides a summary procedure to pre- · 
sent this matter to the courts. 'While I am fjrm in my con­
viction that this opinion is a correct interpretation of the 
law, still I should welcome a presentation of this matter, to 
the courts. It will be noted by the section last above men­
tioned that by the, filing of five affidavits controverted 
within five days by other affidavits that the issue thus 
raised may be heard summarily by your District Court, 
and after a decision forthwith upon those issues, that such 
judgment may be · summa.�:ily reviewed by the Supreme 
Court of this State. 

To 11.fr. C. H. Duval, 
June 16, 1930. 

W. D. GILLIS, 
Attorney General. 
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HIGHWAYS 
Neither State Nor County ls Liable for Damages 

Arising Because of Detours Provided 

37. QUESTIONS : 
Would the Department of Public Works be responsible 

for damages resulting from its order to detour traffic ?  
Would the county be responsible ? 

OPINION : i 
It has been repeatedly held by this office, both by my 

P,tedecessor and myself, that the Department of Public 
Works, as a department of sta!te government, may not be 
sued for damages ; in other words, that liability for dam-
agP.s does not exist. : · · 

The case of Strickfaden v. Greencreek Highway District, 
42 Ida. 738, 248 ·Pac. 456, was an action against a regularly 
organized highway· district under the laws of this s�ate, 
for damages resulting from some construction work upon 
a public highway. With respeict to liability for damages 
against either the state or coumty, the court on pag€: ' 7  49 
of the Idaho report said : : 

· I · 

"It is well settled that in the absence of an 
express statute to that effect, the state is not liable 
for damages either for nonperformance of its pow-
ers or for their improper exercise by those charged 
with their execution. Counties are generally like- · I 
wise relieved from liability, for the same reason. 
They are involuntary subdivisions or arms of the 
state through which the state .operates for con­
venience in the performance of its functions. In 
other words, the county i�. merely" an agent of the 
state and since the state cannot be. sued without its 
consent, neither may the agent be sued, * * * ." 
(Authorities are also cited.) 

· 

. 

•. This statement of law does not appear to have i been 
changed or modified by any l:ater decision of the Supreme 
Court or by any later legislative enactment. 

· The powers granted the [)epartment of Public Works 
list no permission to sue it. \ i 

It is, therefore, my opini�n that neither the stat� , nor 
the Department of Public Works, nor the county referred 
to, is liable fo.r damages by reason of the facts stated in 
your letter. 

- - · 

To Mr. Arthur l-Y. Ha.rt, 
October 29, 1930. 
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Telephone Lines Along Highways 

38. QUESTION : 

8 1  

What action should be taken by this department on 
applications for permits from\ telephone and telegraph com­
panies now occupying railroad right of way which has been 
taken over by the state under lease which telephone com­
panies desire to move their lines t<),) the highway right of 
way ? 

· 

OPINION : 
Section 4832 of the Compiled Statutes reads as follows : 

"Telegra:ph and telephone corporations may con­
struct lines of telegraph or telephone along and upon any publk road or highway, along or across · 
any of the waters or lands within this state, and·. 
may erect poles, posts, piers or abutments for sup� 
porting the insulators, wires and other necessary. 
fixtures of their lines in such manner and at such 
points as' not to incommode the , public use of . the 
road or highway, or interrupt 'the navigation of 
the water.s." 

The rule laid 1down in 37 Cyc. at page 1633; .with refer­
ence to the construction of telephone and telegragh lines 
along public right of way is as follows : 

"While a municipality cannot exclude from its 
streets a · telegraph or telephone company having 
authority from the legislature to occupy ana . use 
the same, it may make reasonable and proper regu­
lations as to the manner in which such right shall be exercised." · ' .  

It appears the facts in this case are analogous to the 
facts upon which the above rule is based . .  

It is my opinion that the terms of the lease witfi the 
railroad do not conflict with the above section. It appears 
the railroad company gave a lease to the state of a strip 
of land on its right of wiay for the purpose only of being 
'employed as a highway. So long as it is used as a highway 
the telephone companies have the right to construct lines 
thereon, its authority to do so having been granted through 
the Legislature by the provisions of Section 4832, supra. 

It is my further opinion that your department has the 
power to make such reasonable regulations as to the con­
struction of telephone or telegraph lines upon such high­
way so as to provide that the public use of the highway 
shall not be discommoded. 
To Honorable J. D. Wood, 
Commissioner of Public Works, 
May 11, 1929. 

w. D. GILLIS, . \ 
Attorney General. 
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May Not Employ County App10rtionment of Vehicle 
License Moneys to Police Highways 

�i 9. QUESTION : 
i\Iay a county expend a po'rbon of the funds received 

pursuant to Section 1582 of the Compiled Statutes, as 
amended by Section 8 of Chapter 177 of the Laws of 1925, 
as amended by Section 7 of Chapter 195 of the Laws of 
)929, in conjunction with the Pepartment of Law Enforc�­
ment of the state, employing oificers to police ' state high-
\Vays ? 

· 

OPINION : 
Section 1582 of the Gompiled Statutes as amended pro­

. Yide's il,1 exact detail , and very tj_efinitely how, such moneys 
may be <expended. It does not include the ·employment of 
highway police officers. 

As the purposes for \Yhich the moneys under this sec­
tion may be expended are determined in the statute, it is 
my, opinion that the commissioners are not authorized to 
and mpy not expend the same for any purpose other than 
those so declared for, and it, · therefore, follows that such 
moneys may not be expended in conjunction with the De­
partnient of Law Enfotcernent of the state in the employ­
ment of officers to police state highvrnys.  
To Mr. Cle l'e  Groo me,  W. I). GILLIS, 
A. 11pust 15, 1929. Attorney Genei-al . 

STATE HIGHWAY DEPARTMENT 
Bidder's Bond on Highway Work 

40. QUESTION : 
·would the Department of Public Works have autho�ity 

under existing statutes to require proposal guarantees in 
t he form of certified checks only '? 

' 

OPINION : 
Section 1 576 of the Compiled Statutes, as amended by 

Chnpter 183 of the Laws of Hl21, covers this question. As 
I interpret the aboYe statute, it seems apparent that the 
bidder has the option of accompanying his bid v,ith a .cer­
tified check on some bank in :his state or he may accom� 
pany the said bid \\'ith a bidder's bond. , 

· 
I.t would. therefore , follow that your department ! does 
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not have the authority to require bidders to submit bids 
accompanied by certified checks only. If the bidder chooses 
to submit a bid, he may furnish a bidder's bond, as pro­
vided in said section, and it would seem necessary that such 
bid 'be considered with the others by your department. The 
only remedy appeairs to be a legislative amendment. 
To Honorable J. D. Wood, W. D. GILLIS, · 
(Jommissioner of Public Works, · Attorney General. 
Septeniber 25, 1929 .. 

STATE HIGHWAYS 

Unused Balances in County Budget Appropriated for 
� .  State Highway Construction Do Not Lapse 

41. QUESTION :  

What disposition is made at the end of a fiscal year of 
unused balances in budgets created by the Board of County .. 
Commissioners, under the provisions of Cha,pter 156, Laws 
of 1925, which permits a levy of 21/2 mills for exclusive 
use of the State Highway System ? 

OPINiON : 
Section 7 of Chapte� 232 of the Laws of 1927, as amended 

by Section 7, Chapter 138, Laws of 1929, provides in part 
as follows : 

"All apprc·priations other than appropriations 
for uncompleted improvements in progress of con­
struction, shall lapse at the end of the fiscal year : 
.Provided, that thE!k appropriation accounts shall re­
main open for a· period of thirty days thereafter 
for the payment of claims incurred against such 
appropriations prior to the close of the fiscal year. 
After said period shaG have expired all appropria­
tions, except as hereinabove provided regarding un- . 

· coll).pleted improvements, shall become null and void 
and any lawful claim presented thereafter against 
any such appropri:ation shall be provided for in the 
next ensuing budget. . · 

"Within fifteen days after said appropriation 
accounts are closed, as her'einbefore provided, the 
County Auditor shall submit to the County Com­
missioners ·a complete statement for the preceding, 
fiscal year showing its expenditures against each separate budg:et ,appr·opriation, together with the 
unexpended balance of each appropriation. Said 
statement shall also show the total receipts fron1 
taxes and, separately, from all spurces other than 
·taxes,during f!ie same period ; Provided, if any un-
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completed improvement appr>opriation has not lapsed 
said statement shall show fhe condition thereof as 

· nearly to the date of said. statement as practic­
able." 

It is m!y opinion , from an examination of the statute, 
that any unused balance would automatically lapse as !pro­
vided by said statute, unless the same "';ere being used in 
construction or improvements in the state highw�y system 
not then completed, in which event such balance would not 
lapse. 

· · 

'J'o·Honorable J. D.  Wood. 
Commissioner of Public Works , 
March 17, 1930. 

· 

·W. D. GILLIS, . 
.Attorney Ge:Q.eral. 

STATE CONTRACTS 
Compensation , for Damage ;clause 

42 . FACTS : 
T.here is submitted to this office a �opy of a propbsed 

agreement with the Great Northern RaUway Compaµy for 
the construction of a right-(J)f-way for highway purposes 
tipon the right-of-way of the Great Northern Railwa� Com­
pany, and attention is called to that certain provision in 
said contract, . in section five thereof, reading as fdllbws : 

"As one of the express considerations for the i 
privileges hereby granted to the State by the Rail- ! 
way Company and as a part of the compensation to ,: 
the Railway Company for its land and property to / 
be taken and damaged by the .State, the State he1·e- f 
by a g rees to reimb11rne . and fully 1,;ompensate the. r 
Ra ilicay Company for all costs, charges, losses, ! 
expenses, damages, cla[ms, liabilities, and judg- i 

; ments which may in an�" manner arise or grow out! 
' of any injuries to or death of persons, or Joss of or • 
damage to the property of the RaUway Company,f 
or of third persons, due to the sliding or fallingi, 
of rocks, or other material or debris by blasting or' 
otherwise, or in any manner caused by the construcl 
tion or mainHm·ance of the state highway, or b�1 
any of the other >'>Ork contemplated by this coni 
tract." / 

I 

Se�tion 345 of the Compiled Statutes provides/ ih part 
as follows : : i 

"The Department Qf Public Works shall hav
.1
.e • 

power ; *  " * , 5. To lay out1 lluild1 construct . and maintain 
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i 
state high.Way\; at any place within the state of 
Idaho. * * * 

' 

7. To purehase, condemn or otherwise acquire 
the necessary fands for rights of way, turnouts, ' fills 
or excavations , for state highways." 

85 

Chapter 270 of the Compiled Statutes provides the right 
of eminent domain. I Section 7 407 of said chapter • provides 
as follows : I · 

. I v  
"Before pr1)perty can be taken it must appear : 
1. That the use to which it is to be applied .is . a 

use authorized by law. 
2. That the taking is necessary to such use. 
3. If alreqdy appropriated to some public use 

that the public . use to which :it is to be applied is 
a more necess1�ry public use." 

· 

Section 10 of Article V of the Constitution of this state 
provides as follows : 

"The suprem'e court shall have original juris­
diction to hear claims against the state, but its 
decisions. shall be merely recommendatory ; no pro­
cess in t� nature of execution shall issue thereon ; 

·. they shalf be reported to the next session of the 
legislature fo�· "i�s!' action." 

It will be noted by Section 5 of said contract that the 
State of Idaho is required to reimburse the railway com­
pany for all costs, charf?;es, losses, expenses, damages, claimfl, 
liabilities, and judgments, which may in any manner- arise 
or grow out of any injuries to or death of persons, or, loss 
of or damage to the property of the railway company, or 
to third persons, due to the sliding or falling of rocks, or 
other material or debris by blasting or otherwise, or in any 
manner caused by the construction or maintenance of the 
state highway, or by any of the other work contemplated 
by the contract in question. . 

· 

I find no constitutional or statutory provision giving 
the Department of 1 Public Works the power to bind the 
state in such manner, nor any constitutional or statutory 
provision granting the right to enforce such claims for ' 
damages against the State of Idaho, and if this clause were 
inserted in said contract, the same would not be enforce­
able against the state because our Supreme Court has · said 
that the state cannot be sued without its expr�ss consent 
and this consent must either be found in the constitution 
of the state or legis1ative enactment. 

Hollister v. State, 9 Ida. 8 ;  
Tliomas v. State, 1 6  Ida. 81 ; 
Davis v. State. 30 Ida. 137. 
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Our Supreme Court ha:s also held that : 
"Th.e state is not liable for the neglect or torts 

of its officers, servants or employees in the absence 
of a statute imposing such a liability." 

Youmans v. Thornton, 31 Ida. 10. 
However, such a provision inserted in . this contrac't mlay 

be sufficient to support a recommendatory decision under 
said Section 10, Article V of the Constitution. Our Supreme 
Court in the case of Winters v. State, 5 Ida. 198, held that : 

"Plaintiffs, as contractors, built two sections of 
state wagon road under :he supervision of the state : 
engineer. Portions .of the road were washed out 
prior to ae'cep.tance of the road by the state. At the . 
direction of the state road commission, plaintiffs ; 
rebuilt the portion of the road so destroyed. The . 
. original contract price consumed the funds avaik , 
able for the sections built. Held, sufficient to sup-,' 
port a recommendatory decision under Const. Ar­
ticle. 5, Section 10,  that the legislature pay plain-' 
tiffs for the extra work." ' 

Clark's Idaho Dig. p. 1261. 

It will be noted from the above case that shoul<il such 
a . clause be inserted in a contract as above referred to that 
the railway company \VOUlrl. be entitled only to aJ recom­
mendatOl')' judgment and the legislature would ,be only 
morally bound to appropriate sufficient money to pa;y such· 
a judgment. · i , It occurs to me that the Department of Public )Works, 
having the power to build h ighways and to condemn for 
a more necessary public use land already approphated to 
some public use, should not accept said condition in its 
contract, and should the railway company i�efuse 1t6 strike 
the same from the contract, then the department rrrlght con­
demn the right-of-way, as provided by Section 7407 of the 
Compiled Statutes. I assume, of course, that the /railway 
right-of-way in question will not be interfered with by the 
i.1se of the same for high,vay p·urposes. i 1 

Our Federal Court has intetpreted Subdivision' 3 of said 
Section 7 407, C. S., and .its anterpretation has held ,that : 

"Such statute by irrll'plication authorizes a seco�if 
condemnation, and under it a telegraph compa:ny 
may condemn a right-of-way for its lin:e.. over the 
right-of-way of a railroad, where the court fii;i.ds 
that it is necessary ;and that it will not interf¢re 
with the use of the property for the purpose i ?f 

i ; I 
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the railroad, :and that the second use is more neces­
·. sary than the first." 

0. S. L. R. Co. v .. Postal Tel. Cable Co. of 
Idaho, 1 1 1  F. 842. 

87 

To C6tn'r. of Puc•lic Works, 
.February 18, 1930 

W. D. GILUS, 
Attorney General 

. HIGHWAY BOND ISSUES OF 1930 

Constitutional Questions Involved in Issue of · 
Propaised Highway Bonds of 1930 . � 

43.: FACTS : 

: I have the honor to submit herewith, pursuant to your 
request, my conclusions and opinion on the legal aspects 
of the several propositions being. discussed in reference 
to financing an enlarged road program for this state. 

The several plans may b e  described briefly as follo\vs : 
1. THE FIVE - YEAR PLA N : This contem­

plates the issuance of $11,000,000 treasury notes 
to be repaid from and secured by a portion of the 
receipts fr<;>m the tax on motor fuels. It proposes 
the issuance., subject to the control of the State 
Board of Examiners, of these riotes in amounts 
$1,000,000 in 1930 ; $2,000,000 in 1931 ; $2,000,000 
in 1932 ; S3.000,000 in 1933 ; and $3.000,000 in 1934. 
Repayment' is to be made on the amortization plan 
within twenty years of. their issuance, beginning 
in 1931, andi in equal amounts each year thereafter· 
and solely from the so-called "gas tax."! 

2. THE ONE - YEAR PLAN : This takes into 
considerat�on only the need to secure sufficient rev­
enue to make certain that the state may attach all 
Federal funds available for 1930. It contemplates 
amendment of the .present unworkable act as to 
issuance of treasury notes secured by the motor 
fuels tax ; provides that $1,000,000 of such : notes 
may be issued, but keeps the whole of the g<J.s tax 
revenues free from the l ieri of notes until 1931, 
then that said million dollars shall be repaid at the 
rate of $200,000 and interest per year during a 
period of five years. 

3. THE GENERAL OBLIGATION PLA.N : 
This contemplates the combination of one and two 
with the added feature that to add to the salability 
( if that be necessary) that the credit of the state 
be pledged. It assumes the legislature shall, if called 
in extra session, provide for the needs of 1930 · by 
the adoption of what I have termed the "one-year 
plan" and then submit to the people the. q1;1estion 
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· of the issuance of notes or bonds in the sum of 
$1 0,000,000 to be issued oYer a .five year period. 
This plan contemplates making such notes the gen­
eral obligation of the state as well as providing for 
their repayment from the motor fuels tax. It in­
tends the . repayment of the $10,000,000 solely from 
the gas tax, but adds the full faith and credit of 
the state so that the investor may be assured that 
if for any reason the hypothecated gas tax . money 
should fail, then repaymem would in any event be 
made by the levy of a tax on the taxable property 
within the state. 

,. 
I 

Before passing to the legal questions involved in these 
propositions , may I comment upon our present Tre*sury 
Note Act. ' / The legislature in 1929 by Chapter 270 authorized the 
issuance of treasury i:rotes by the state in the sum not 
exceeding one million dollars in any one year for th� pur­
pose of raising money in anticipation of the collecti.ion of 
the tax on motor fuels. The State Board of Examin�rs at 
the request of the Comirtissioner of Public Works was 
authorized. in its discretion, to issue these. For their repay-
mei1t the motor fuels .tax was pledged. :� 

The act in practice was found to be unworkable. Upon 
the issuance of any amount · of notes, it at once placed a 
lien upon all the gas tax receipts, and instead of assisting 
in financing the year's road program, although placing 
early, it is true, some money at the disposal of the depart­
ment, yet it required its immediate total repayment �o that 
the department might as well have carried its p:ifogram 
fo1·\rnrd on credit for in the end it secured only from the 
issuance of the notes an added int@est NJL Clea*ly the 
act should at sometime be amended to provid� aymore work� 
able plan. ' ·1 

Let us no\v turn to the considera:ion of the possible 
legal questions involved in lthe several propos;:tls. : 

The "five-year plan" proposes the issuance of $11,000,000 
of Treasury Notes payable from! and secured by the motor 
fuels tax. 'l'he first question that suggests itself is : 

QUESTION : . 
·woULD THE AUTHORIZATIO* OF THIS AMOUNT 

OF NOTES WITHIN THE PERIOD OF FIVE YEARS VIO­
LATE THE Lil\IITATION ON THE I PUBLIC INDEBTED­
NESS SECTION OF OUR STATEi CONSTITUTION, IF 
SUCH NOTES ARE TO · BE R EPAID WITHIN TWENTY 
YE ARS AND SOLELY FR.OM AN APPROPRIATION OF 
THE l\IOTOR FUELS TAX ? 

Digitized from Best Copy Available 



OPINIONS OF ATTORNEY GENERAL ' 89 

OPINION : 

Section 1 of Article VIII of our Constitution provides 
in part pertinent · to this inquiry as follows : 

"The legislature shall not in any manner create 
any debt or debts, liability or liabilities, which shall 
singly or in the aggregate, * * * exceed in the 
aggregate the' sum of two million dollars, except 
in case of war, to repel an invasion or suppress 
an insurrection, unless the same shall · be author­
ized by law, for some single object or work to ibe 
distinctly spec:ified therein, which law shall procide 
ways and means, exclusive of loans, for the payment 
of the interest on such debt or liabilitv as it falls 
due, and also for the payment and discharge of the 
principal of such debt or liability within twenty 
years of the time of the contracting thereof, and 
shall be irrepealable until the principal and inter­
est thereon shall be paid and· discharged. But no such 
law shall take effect until at a general election it 
shall have been submitted to the people, and shall 
have received l a  majority of all the votes cast for 
or against it � such election, and all moneys raised 
by the authoriity of such laws shall be applied only 
to specified objects therein stated or to the pay­
ment of the -tlebt thereby created, and such law 
shall be publlshed iI_1 at least one newspaper in 
each county . or c1ty, and county, if one be pub­
lished therein, throughout the state for three months 
next preceding the election at which it is submitted 
to the people. The legislature ma.y at any time 
after the approval of such law, by the people, if no debts shalt have been contracted in pursuance 
thereof, repeal the same." 

Couched then, in a simple statment-the legislature may 
not issue bonds or notes which are the general obligation 
of the state and which must "be repaid by taxes levied on 
the taxable property of the state · in excess of $2,000,000. 
If then, ;we novr have, we will say, obligations of this char­
acter in the amount of a million dollars, then a legislature 
could not issue such obligations in excess of another million 
dollars unless such larger proposals be· submitted to a vote 
of the people. But are the proposed notes such an obligation 
as to bring them within the prohibition of the section above 
quoted ?  It is my opinion they are not. 

· 

Probably the leading and the best considered recent 
case on a question similar to the above is that of State ex 
rel. Capitol Committee vs. Clausen, (Wash.) 235 Pac. 364. 
At the 1925 session of the legislature of the State of Wash­
ington it authorized the issuance of bonds in the amount 
of $4,000,000 to run for twenty years and provided that 
the principal and · 'interest vrns to be payable out of the 
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Capitol Building Construction Fund from the revenue rJised 
from sale of leases and contracts of public lands. The Piiblic 
Building Construction Fund above mentioned had fut it 
moneys from the sale and lease. of state lands. The Jk.nds 
me1itioned were those coming from the Federal Go1�ern­
ment at the time the state was admitted. The questioh we 
are interested in here . is-whether or not moneys del:-ived 
from the sale of leases and sale of lands could be used to 
pay off these bonds even thoug-h the amount of the bonds 
exceeded the constitutional limitation, were the indebted­
ness a general obligation. 

Washington has a very similar prov·. ion in its Consti­
tution to our Article VIII, and it was con eded that if these 
bonds constituted a general state oblig- tion. they were in 
excess of the constitutional limitation he Supre.me pourt 
of that State held that the bonds and t e debt created ther� 
by - did not come ·within the co . nal provisions o:f that 
state. The court said : 

"The lee:islative a t und·er discussion expressly , 
Provides that the p incipal and interest of the 
bonds authorized sha 1 be payable only from reve­
nue,: h�reafter recei ed lfrom the lease and sale 
of the granted lands. fo no possible way is the 
cred it of the state invoh;ed. Not one dollar of its 
general property can be used to discharg;e those 
bonds or the interest on them. Not one dollar of 
taxes can be put to that purpose. The state is only 
carrying into effect _the trust imposed on it. which 
is. to use these granted lands or moneys derived 
from them to construct i:!apitol buildings. Its only 
obligation under . this act is to see that all the reve­
nues hereafter received from ' the lease or sale of 
the granted lands shall he applied .towards the pay­
ment of these bonds and their interest. On no 
principle of Jaw can it :be said that under these 
c.ircumstances any debt has been contracted 'by , 
or on behalf of this stat·e.' 

· 
_ 

"Twice before has the Legislature undertaken to 
raise money on these granted lands, and each time 
this court has held the acts unconstitutional ; but 
the present law does not contain any of the vicious 
elements that were foun.'l in the former legislation. i 
The case of State Capitol Commission v. State , 
Board of Finance, 7-1 Wash, 15, 132 P. 861,  dis� 
poses of chapter 59. Laws of 1911,  as amended by 
chapter· 50 of the Laws of 1913.  Those laws pro­
Yided that the state should guarantee the principal • 
and interest of certain proposed capitol building•, 
bonds, and ,,.e held that .such guarantee pledged the ) 
general credit of the state and constituted the con-/ 
tracting of an indebtedness in violation of the con­
stitutional provision. · 

< 
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"The case of State ex rel. Capitol Commision v. 
Lister, 91 Wash. 9,  156 P. 858, held that a legisla­
tive act of HH5 for the bonding of the capitol build­
ing lands, the principal to be paid from the sale of 
granted lands, but the interest to be paid by an 
annual tax levy, created a debt in violation of the 
Constitution. It will be observed that in the 'ffrst 
case the state pledged itself to pay both the prin­
cipal and interest of the bonds, and in the second 
case obligated itself to· pay the interest. 

"If· it were thought necessary to support' our 
conclusion by authority, we might cite Allen v. 
Grimes, 9 W :ash. 424, 3'7 Pac. 662 ; State ex. rel. 
Attorney General v. McGraw, 13 Wash. 311,  43 
Pac. 176. Irl the first case it was held . that war­
rants drawn on ,the capitol building fund do not 
create any debt in the constitutional sense, although 
there was no money in the fund to meet the war­
rants. we said : 

" 'There is under the law absolutely no ob-
ligation resting upon the state to pay any sum 

whatever, and those who may receive the audi­
tor's warrants will be limited in their rights fo 
the requirement of the proper officers to perform 
their duties as prescribed by the statute. " * * under 
this condition of affairs, we see no valid objec­
tion to the auditor's issuing to the relator the war­
rant which he prays for, provided that .it expresses 
upon its face the terms and conditions under which 
it is issued, viz. that it is drawn solely upon the 
state capitol building fund and payable only as 
that fund may be accumulated from the sale of 
lands,' ". 

91 

The Supreme Court of the State of . Montana in the cases · 
of State vs. Cook, 43 Pac. 928, and State vs. · Wright, 44 
Pac. 89, in situations similar to the above, and construing 
constitutional provisions quite like our O\Vn, arrived at the 
same conclusion as the Washington court. 

See also Kasch v. Miller (Ohio) 135 N. E. 813 ; Griffin 
v. Tacoma (Wn.)  95 Pac. 1107 ; Barnes vs. Lehi City (Utan) , 
279 Pac. 878 ; ·uh1er vs. Olympia (Wn.) 151 Pac. 117 ; State 
v. Eagleson, 32 Idaho, 276 ; Franklin Trust Co. v. Colorado 
3 Fed. (2d) 114 ; Shelton vs. City of Los Angeles, 275 Pac. 
421. 

The Supreme Court of South Carolina \Vas . recently 
called upon to construe an enactment of its legiSlature 
which had pledged a portion of its gas tax receipts to the 
payment of certain debentures issued to carry out its ro�d 
program. In the case, which is entitled Briggs vs. Green- . 
ville County, 135 S� E. 153, that court sai,d : 

41-'1.e proposed reimbursement agreements .. \\·ill 
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not constitute a general liability of the state. The 
reimbursements to be made thereunder can be made 1 
only from a special fund consjsting of the. gasoline 
tax, automobile license tax, and federal aid. No 
property tax can ever be levied to meet these obli­
gations. 

"Is such a limited liability a debt of the state 
in the constitutional sense? The underlying pur­
pose of the constitutional prov�sions concerning the 
creation of state debt was that they should serve 
as a limit of taxation-as a protection to taxpay­
ers, and especially those whose property might be 
subjected to taxation. This pur[Jose will be defeated 
if it should be held by this court that a debt for 
the construction of a state highway system, pay­
able exclusively from federal aid moneys and spec­
ial license taxes to be borne by the persons who 
will derive the principal benefits from the state 
highway system, is not a debt, of the kind required 
by the Constitution to be approved by the voters of 
the :state before it is incurred. According to the 
weight of authority in other states, such a debt 
does not fall within the terms of such a constitu­
tional provision." 

Our Supreme Court has spoken upon the question ! of 
the issuance of treasury notes. 

In 1919 the Fifteenth Session of the legislature enacted 
Chapter 94 of the laws of that year. That enactment was 
for the purpose of anticipating the revenue to accrue to 
the General Fund of the State of Idaho for taxes levied for 
the cun;ent biennium. 

· 

This' act was before the Supreme Court in the casw of 
· State v. Eagleson, reported in 82 Idaho, at page 276, for 

the purpose of construction, and the Supreme Court held 
that the issuance and sale of treasury notes in conformity 
with said act does not incur an indebtedness within the 
meaning of Article VIII, Section 1, of the Constitution, 
hereinabove quoted ; and in said decision, the court quqted 
with approval the principle laid down in the case of Stein v. 
Morrison, reported in 9 Idaho, at page 426, as follows : ' 

" 'The appropriations for 'kurrent expenses and ' i 
the raising of revenue to meet those appropria­
tions have been treated by the people in framing 
and adopting the organic law as a cash transac­
tion.' The decision of the court 'upon this point is 
summarized in the syllabus as follows : 

" 'The public revenues n1ay be appropriated by 
the legislature in anticipation of their receipt. * * * 
and it is not necess'ary to the validity of such an 
appropriation that funds s'hould be in the tre�s-
urv at the time to meet the same. ; · " 'Such appro_priations do not constitute a debt 
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or liability against the state within the provisions 
of Section 1, Article 8, of the constitution. * * * .' " 

It is, therefore, my conclusion that the motor · fu'els 
tax may be pledged by the legislature for a period of twenty 
years to secure the repayment of said notes, and such notes · 
if issued in the .  amount of $11,000,000 would not be such 
a debt of the state ,as to come within the prohibition of 
the Constitution so long as the enactment providing for 
such issue does not attempt to pledge the full faith and 
credit of the state. Should the legislature attempt to pledge 
not only the gas ta4 'moneys but also the credit of the state 
to the repayment of such notes, then in my opinion such 
act would be contrary to the Constitution. See State ex rel. 
v. Executive Council (Iowa) 223 N. W. 737. 

· 

. May I suggest in passing that in the issuance cif such 
notes they shodld show on their face that they are to be 
paid solely out of m'o.neys arising from the tax upon motor 
fuels. The notes should not read that the State of Idaho 
"acknowledges its indebtedness," but instead should recite : 
"The State of Idaho for value received hereby 'promises to 
pay," etc. 

The next question which arises is whether or not the 
legislature having pledged such motor fuels tax might 

MAKE SUCH ENACTMENT IRREPEALABLE 
and thereby forbid future sessions from repealing such 
law with the resulting destruction of the security and 
revenue pledged for the payment of the notes. 

Cooley on Constitutional Limitations, Volume 1, Eighth 
Edition, page 248, after reciting the general rule that one 
legislature may not by its acts bind a subsequent one, says : 

"There is a modification of the principle, how­
ever, by an important provision of the . Constitu­
tion of the United States, forbidding the States 
passing any laws impairing the obligation of con­
tracts. Legislative acts are sometimes in substance 
contracts between the State and the party who is · 

to derive some right under them, and they are not 
the less under the protection of the clause quoted 
because of having assumed this form." 

25 Ruling Case Law at page 909 says; after referring 
to the general rule that one legislature is competent to 
repeal or modify any. act of a former legislature : 

"But this general principle has exceptions. A 
constitutional act of the legislature which is equiva­
lent to a contract when performed is a contract . 
executed, and ' whatever rights are thereby created 
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· i' 
a subsequent legislature cannot impair. Where a 
valid contract with the state has been entered into 
in p,ursuance of a legislative enactment a subse-
quent legislature cannot enact a law which pro-
vides for an abrogation of the .contract." , 

i 

To recur to .first principles, it will be recalled that � 
the famous Dartmouth College case the legislature of New 
Hampshire attempted to alter its charter in a materigl 
respect, and John ·Marshall, speaking for the court, denie.d. 
the right of the legislat�re to change or alter the term qf 
a contract. . , 

It is, therefore, my opinion that one of our legislatures 
might be pledging. the motor fuels tax at four or five cen'ts 
a gallon to repayment of treasury notes thereby creates 
such a contract betweel'i the state and the purchaser ,bf 
such notes that a subsequent legislature could not lower 
the rate of the gas tax or repea1 the legislation mortgag-
ing it. 

· ' · 

Yon also inquire : / 
MAY A PORTION AND NOT ALL OF THE MOTGR 

FUELS TAX BE CHARGED WITH THE REPAYMENT 
OF THE SAID NOTES ? / 

Precedent exists for such a plan'. The "Pay-As-You'"Go" 
Act of South Carolina, ( (33 Statutes · at Large 1193) , pro­
vided that three-fifths of a five cent gasoline tax be pledged 
in a manner very similar to U1e instant plan. The ca urt 
apparently approved in the case of Briggs vs. Greemiille 
County, supra, and in Evans vs .. Beattie, (S. C.) 135 SU E. 
5ss. / It is my conclusion that our legislature might make 
such a division, reserving for ithe use of the Departn.ient 
of Public Works such portion of the tax as might /not 
appear necessary for the retirement of the notes. I 

Plans 1 and 2 have been co\Tered by the foregoing; 
' i  

PO\VERS OF A LEGlSLATURE IN SPECIAL SESSION . i 
Section 9 of Article IV of the Constitution relate!s to 

extra sessions of the legislature and is as follows : 1 
",The governor may, on extraordinary occasions, 

convene the legislature by ;proclamation stating the 
purposes for which he has convened it ; but when 
so convened it shall have /llO power to legislate on 
any subjects other than th-::1se specified in the proc­
lamation ; but may providEi for the expenses of the 
session and other matters incidental thereto. He 
may also, by proclamatioi:i, convene the senate in 
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extraordinary session for the transaction of execu­
tive business." 

95 

It will be observed that this section does not expressly_ 
provide such po•vers the legislature has when convened in 
extra session, but that it does ex-pressly limit its power to 
legislate on subjects specified in the Governor's proclama­
tiori. The question then arises, \vhat power does the legis-
lature have when conv�ed in extra session ? . 

· 

36 Cyc. 944, paragraph (b) , treating of special or extra 
session, declares : 

"Where there is no constitutional restriction 
upon the authority of a legislative body in special 
session, it may enact any law at such session .that it 
might .at a regular session." 

An examination of a !Ong line of cases declares, the 
rule that wo;.1ld govern in this state that a legislature in 
extraordinary session may do anything it may do at a regu­
lar session, provided the subjec;t of the legislation has been 
specified in the call made by the Governor. 

It is, therefore, my c@nclusion that at a special or extra­
ordinary session of the ·legislature of this state the legis­
lature might submit to ·a vote of the' people the question · of 
making the notes provided by the third proposal of a gen­
eral obligation of the state as well as a lien upon the motor 
fuels tax. 

· ·· 

It is next pertinent to inquire as to whether an issue of 
$10,000,000 'vould violate Section 1 ,  of Article VIII of the 
Constitution, even though submitted to a vote of the people. 

It is, therefore, my opinion that by proper enactment 
of the legislature duly submitted to the vote of the people 
in the manner provided by the Constitution an issue of the 
size mentioned, when approved by the vote of the elector­
ate of the state, would not conflict with the section of 'the 
Constitution mentioned. It is my further view that pledg­
ing the full faith and credit of the state to the payment 
of treasury notes would place them, as to the fact of them 
being a debt and obligation of the state, in the same stand­
ing as bonds. 

And now to sum up the views herein expressed, it · is my 
opinion : 

1. That the legislature may provide for the 
issuance of $Il,OIDO,OOO of treasury notes to be 
issued over a period of five years and repayable 
within twenty years, but to do so it may not pledge 
the credit of the state, but may appropriate the 
motor fuels tax moneys for that period of time, 
and such an · enactment · would oe ifrepealable. by · 
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any succeeding legislature. That if on the other 
hand the full faith and credit of the state be pledged 
to their payment in event thie gas tax should fail, 
then such a . provision would :render the act uncon­
stitutional. 

2. That the so-called one-year plan mjght be 
enacted providing for the rep:ayment of notes in the 
amount of $1,000,000 during the succeeding five­
year period. 

3. That the so-called General Obligation Plan 
might be· provided at a special session of the legis­
lature and would require an. enactment of a law 
and its submission to a vote of the people. 

To Honorable H. C. Ba.ldridge, 
Governor of Idaho, 

w. D. GJLLIS, 
Attorney General. 

Ja.nu.ary 14, 1930. 

HIGHWAY DISTRICT 

Publication Financial Statement of Highway District 

44. QUESTION : 
Must the financial statement of a h ighwar, district, as 

authorized by Section 1518 of the Compiled Statutes, be 
published in itemized detail, enumerating the warrants, 
item by item, and to whom paid ? · 

OPINION : 
This question must be distinguished from the publica­

tion required in connection with school districts. This Qffice 
has heretofore held in reference to the reports of school 
districts that the publication must be itemized because 
the law, Section 46, Chapter 215, Laws of 1921, provides 
as follows : 

· 

"That the report of any expenditures shall con- .' 
tain the specific items, amounts, the names to 
whom. such expenditures were ni.ade." . 

Doubtless it is from _the above provision that t:he con­
fusion has arisen in the minds of the newspaper men of 
the state. In connection with a highway district a different 
situation is presented. In the instant matter, the statute 
makes no such requirement, .it only requiring that � state­
m ent ibe filed giving a full, true and correct statement of 
the financial condition of t'he district, containing a state­
ment of the liabilities and assets of the district on the first 
.Monday of January, and that a copy of such statem�nt shall 
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be published in at least one issue of some ne\vspaper pub­
lished in the county. . 

� u  is the opinion of this office that the only publication 
necessary i:s a statem(e;ht containing a brief report of the 
liabilities and assets o'f the district, and that it is not nec­
essary that such repoyt contain an enumeration, item by 
item, of each warrant,, and to whom it was paid. 
To Mr. George L. Ambrose, W. D. GILLIS, 
June 5, 1929. • Attorney General. 

Territory Which May Be Included in Highway District 

45. QUESTIONS : 
May a highway district be formed, including a Good 

Roads District anq a village ? 
Is it necessary that the majority of the vote ' in each 

unit be in favor thereof ? 
OPINION : 

Replying to your first inquiry, Section 1 502 Of the Idaho 
Compiled Statutes provides as follows : 

"Any good road district now or hereafter cre­
ated under the ,  provisions of Chapter 65 may be 
organized as a . highway district by the affirmative 
vote of a majority of the qualified electors there­
of, or of the proposed highway district, if addi­
tional lands are included, voting on the question at 
an , election therefor, regardless of the area of 
assessed valuation of the territory and regardless 
of the regularity and validity of the proceedings 
for the creation and organization of the good roads · 

district. Lands adjacent to the good roads district · 
and not inciuded in any other organized district 
may be included in the petition for the organiza­
tion of the highway district if the holders of title 
or evidence of title to such lands join in the peti­
tion. The petition for the organization of a highway 
district under this section shall be signed by 20 or 
more holders of title or evidence of title to lands 
wholly within the proposed district. Upon the or­
ganization of such highway district, it shall take 
over all property and records and shall be liable 

· for: all obligations of the previously existing good 
roads qistric:t which shall thereupon and thereby 
be dissolved. Except as in this section otherwise 
prqvided, all the proceeding,s for the organization 
of .a highway district under this section shall be 
the. same as are or may be provided for the organi­
zation of highway districts from unqrganized ter­
ritory." 
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Section 1491 of the Idaho Compiled Statutes provides 
in part as follows : 

"Whenever 50 or more of the holders of title or 
evidence of title to lands aggrBgating not less than 
20,000 acres of contiguous terr.itory or consisting 
of contiguous territory of leo:s extent but having 
an assessed valuation of at least $1,000,000 at the 
last preceding county assessment desire .. to .Provide 
for the. organization of the same as a high\VaY: dis" 

. trict, none ;of their ,said lands !being included within 
the boundaries Of an already ereated and organized 
highway district they may propose the organiza­
tion of: a highway district under the terms of this 
chapter." 

Section 1543 of the Idaho Compiled Statutes anticipates 
a municipality being included in a highway district. 

Sections 1568 and 1569 of the Idaho Compiled Statutes 
alRo contemplate that a municipa'lity may be included with­
in such highway districts. 

It is, therefore, my opinion t}j!at a highway district m�y 
be formed including a Good Roads District and a village. 

Replying to your second inquiry, Section 1502 of the 
Compiled Statutes of Idaho in addition to providing that 
a Good Roads District and othe:r additional territory n]ay 
be included in a highway district also provides that a major­
ity of the qualified electors of the entire territory must 
rnte in farnr of the formation of such highway distl"ict. 
This majority vote is i·egardless of . the area or asses�ed 
valuation of the territory. 

· 
� 

' It is, therefore, my conclusion that it is not necess;:i.ry 
that th ere be a majority vote in each unit in favor the1�eof 
but that there must be a majority vote of the 'thole terri-
tory included within the proposed district. 

· 

, : 
Replying to your last inquiry not included in the above 

caption I must advise you that this office cannut attempt 
to giYe you the detailed · steps necessary to i;tccomplish the 
organization of a high,vay district. The law provides £hat 
an attorney may be employed for such purpose and ,you 
should employ counsel in the !formation of your highway 
district. 
To Jlr. Wa lter J. Scott, 
:lpri/ 3, 1929. 
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DissoJution of Highway Distrkt 

46. QUESTION : 

99 

1. If a petition properly signed is filed with the Com­
missioners of a Highway District, for its dissolution,; must 
the board act upon the same ? 

2. If a county has a bonded indebtedness of $600,000.00 
when a highway disfrict within said county is organized, 
and which bond issue has not been entirely retired, to 
what extent is the district obligated for its share of said 
bond issue?  · ' 

3 .  May the county place all funds derived from auto 
licenses aj'.)portioned, including the district's portion, in the 
Sinking and Interest Ftjnd for retirement of said boncI'issue, 
or should the county pay the balance of said funds to the 
highway district, after 'deducting a sufficient portion to 
take care of the highway district's portion of the Interest 
and Sinking Fund ? 
OPINION : 

Replying to your first inquiry, Sections 1570 and · 1571 
of the Compiled Statutes have to do with the disorganiza­
tion of highway di�tricts and the duties of the county com­
missioners therein. 

Section 1570 provides that if the proper petition is pre­
sented to the highw'{;!Y commissioners, the highwqy dis­
trict shall within thirty days' thereafter, file the petition 
with the Board of County Commissioners. This petition 
must state that thiere is no existing indebtedness, · either 
bonds or otherwise� existing against the highway district 
for which there a11e not sufficient funds in such distdct 
to pay. I 

I assume, for tlhe purpose of this ovinion, that your 
highway 'district hil.s no such indebtedness. That being the. 
case, the highway . !board must act, within the period pro-
. vided, upon the pe�ition. If, on the other hand, the said 
highway district, dloes have indebtedness for which there 
are riot sufficient fonds in the treasury of the highway dis­
trict to pay, then, of course, the board could not act upon 
the petition and transmit it to the Board of County Com­
missioners because. the petition would not be sufficient in 
that it did not comply with the statutory requirements. 

It is apparent that it is the intention of the law that 
a highway district may not be dissolved which has obliga­
tions that may not lbe liquidated and for \Yhich , it does not 
have funds to pay at. the time of such proposed dissolution. 
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Replying to your second inquiry, Sections 1 524 and 1529 
of the Compiled Statutes provide for the apportionment :of 
county road and bridge funds. T�riese sections were consid­
ered in the case of LaClede . High\vay District v. Bonner 
County, 33 Idaho 476, at 483. In this case, the Supre1rte 
Court of the State of Idaho said ! ! 

"r'i;i other fords, the district is .  not to partici- · J' · pate m any of so much of the funds as shall be 
necessary to satisfy any liabiilities \vhich the coun- i 1 
ty has incurred prior to its organization, charge- I 
able thereto. By so providing,. the legislature has ! · 
clearly sought to keep wifl1in the constitutional 
inhibition requiring needed frunds to be kept in the 
county treasury in the fund ifor which levied." 1 

I ;  
Section 1 569 of the Compi�ed Statutes provides �hat 

higlnrny districts shall supersede all other road dishiicts 
or parts of districts within the aimits of s uch highway 'dis­
trict and pro vides further : 

" ''' ''' * Provided, that where, ' prior to the or­
ganization of a highway district, bonds shall have 
been lawfully issued by the county or by a good 
road district or by any other body politic or politi­
cal subdivision ·including wjthin its territory prop­
erty afterward included within the highway dis­
trii:t, the proper corpor•ate authorities of such coun-
ty, good roatl district or other body politic or politi- 1 1 
ea! subdivision shall continue to levy, collect and 
apply the taxes necessary 'to discharge the obliga-
t10n of such bond s ;  arid mothing in this chapter , , 
shall be construed as affocting any power of any ! 
incorporated city, town or : village, or portion there-
of, lying within the Emits of a, highway district, 
to is;;ue bonds as empow�re<l by law and to levy, 
collect or apply the nec;es1mry taxes therefor." I 

I conclude from the foregoSng, and it is ·  my opinio:ri that 
the matter of the payment of the bonded indebtedness exist­
ing at the tiine tl1e h ighway ldistrict within said couri/ty is . 
orgai1izecl, coYered by 111eY foregoing sections mentioned 
being 1 524, 1529 and 1560.l of the Compiled Statute�, per­
sists and continues while the highway district. is in 1 exist­
e11c;,e and, of course, continues after any dissoltltion of the 
dii::\�·ict .  The district would carry no greater or lesser obli­
g:a\1kfo for its share of the bond issue after dissolutioh than 
it �!ld at the time it was organized. 

Replying to your/third inq uiry, the county has th� right 
to pl<we the auto license rii.on ey in· the Interest and Sinking 
Fund. It is 

_
made its duty by the prodsions . of the s1tkttutes 

a_boYe set forth except that: where there is a surpilusage 
remaining after the req11ired amount has been p!a!ced in 

. ! 
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the Interest and Sinking Fund, the highway district's pro­
portion of the balance being credited to rnch highway dis­
trict. 
To Mr. John Heer, 
March 25, 1929. 

INDIANS 

W. D. GILLIS, 
Attorney General. 

Tribal! Indians �ntitled to Vote 

47. QUESTION : 
Are tribal Indians entitled to vote \vithin the · State of 

Idaho ? / 

OPINION : 
Section 3, of Chapter 1 ,  of Title 8, U. S. C. A., grants 

citizenship to all Indians born within the territodal limits 
of the United States! This. was enacted June 2,,. 1924. It 
specifically provided that the granting of citiz�nship to 
Indians shall not in any manner affect the right of ahy 
Indian to tribal or oth·er property. 

Section 3, of Article VI, of the Constitution of t�1e State 
of Idaho, provides in part as follows : 

"No per�oin L is permitted to vote, * � ;; �or 
In,dians not taxed, who have not severed their 
tribal relations and adopted the habits of civiliza­
tion, * * *." 

The Fifteenth · Ainendment to the Constitution of the 
United States, provides in part as follo\vs : 

"The right of citizens of the United States to · 
vote shall not be denied or abridged by the Uriited 
States or by any States o.n account of race, color, 
or previous ccmdition of servitude." 

Sec. 1, Am. 15,  Const. U. S .  
It is therefore, my opinion that since the United States. 

government has granted to all Indians born within the ter­
ritorial limits of the United States, the rights of citizenship, 
that Indfans thus become citizens of the state in which 
they reside and under and by virtue of the ' Fifteenth 
Amendrnent to the Constitution of the United, States, that 
portion of the Idaho State Constitution herein quoted, be-
comes in�operative. 

· 

It is, therefore, my conclusion that all Indians, whether 
tribal or not, who have been born within the territorial 
limits of ' the United States and have otherwise complied 
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with the qualifications for ,-oters within the State of Idaho, 
are entitled to vote within this State. 

· 

To Afr. C. W. Leaf, 
September 1 1 ,  1930. 

INSURANCE 

W. D .  GILLIS, i · 
Attorney General . 

Liens of Taxes on Fire Insurance Loss 

48.  QUESTION : i 
Does a law exist making taxes which are not fully !paid 

a lien against a fire insurance loss payment ? 
OPINION : ,, 

i 
Section 3270 ·of the Compiled Stq,tutes, as amend�d by 

Section 8, Chapter 263 of the Laws'· of 1929, relating to 
losses by fire, declares a lien on the insurance as foUor'ws : 

"In the event of the , destruction of personal.. f ,, 
property by fire after the second Monday in J anu-
ary of any year the lien of the personal property 
tax shall attad1 to and follow any insurance that 
may be upon said property and the insurer shall i . · 

1niy to the county assesso!r from the said insurance 
-money all taxes, .interest and costs that may be 

due unless relieved the:i-efrom by the board of • 
coun1;;3• commissioners.1' 

It is my 
"
opinion, therefore, that the lien of the personal 

property tax upon personal property destroyed by1 fire after 
the · second :Monday in January of any year attaches ito and 
follows any insurance that may be upon any such personal 
property and that the insurer is obligated to pay all taxes, 
interest and cost that may be due upon such property, ; from 
such insurance, unless relieved therefrom by the bbard of 
countr ·commissoners. ' \  

; T o  Rossi his11rance & In resfm cnt 
- - Co 111pa 1 1u:  
I 8e;J tc m /1 c 1· 25, 1 929. 

IRRIGATION 

W. D .  GILLIS, 
Attorney (;eneral. 

Assessmei1ts for Community Lateral Ditches 

ct9 .  QUESTION : , i 
How are the assessments to be made 'in a Cgmmunity 

lateral Ditch as authorized in Chapter 213, Laws i of 1927 ? 
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OPINION : 
Section 3 of this act provides that the directors of the 

association and the lateral manager shall make · an exam­
inati9n of the ditch or ditches and make an estimate of the 
cost to repair and improve the · same and to maintain the 
flow of water therein. for the season, together with all 
other expenses of the ditch association and the co�t thereof 
shall be pro-rated to each water user from said lateral in 
the following manner : 

· 

If the water is for agricultural lands, then in propor­
tion to the water which the owner is entitled to receive from 
such ditch, or if it is for lots within any city <ff village, 
then the assessm�nt must be made upon the basis of each 
lot, the same to oe uniform, upon lots of the same size. 

It appears that the directors referred to by you in your 
letter have proceeded in the manner authorized by law, and 
have used the discretion vested in them under said Section 
3. If you believe they have abused their discretion, then 
your recourse is to the courts tcr have the matter tried out · 
as to whether or r,ot there was an abuse of discretion on 
the part of the directors and manager. 

I can give you no opinion as fo the influence, you state 
yo� fear is involved, of the "strangely domineering, red­
headed gras\3-widow." I can _only suggest for your consola­
tion in that respect that Cleopatra, Madam DuBarry, and 
several other women who have wrecked thrones; were red­
headed. What one of them might do to an irrigation district 
board is .beY;ond even conjecture. 

-

February 15, 1 929,. 
W. D. GILLIS, 

Attorney General. 

Decrees res Judicata of Water Rights 

50. QUESTION : 
In reference to the adjudication of the waters of Snake 

River, as covered by the decree entered in the case .entitled 
"Rexburg Irrigation Company, et al, vs. Teton Irrigation 
Company, et al," in which case numerous awards were made · 
and particularly to some lands which are sub-irrigated in 
the vicinity of St. Anthony and Rexburg, in some of which 
cases the quantity of water decreed is larger than is ordi­
narily requfred, due to the sub-irrigatidn above mentioned, 
could any of said water right o\vners be required to relin.'.. 
quish a pai::t of tl:eir rights because of the fact that they 
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act�ially employ amounts of water per acre greatly in excess 
of that employed in usual irrigation projects ? ; · 

Stating the proposition in another way-are parties and 
their successors in interest to an action involving the iright to the use .of waters in this state conclusively bound : by 
a judgment and decree enter:ed and rendered in such :ac-
tion.s ? 

· 

OPINION : ' 
Actions involving water rights are civil actions in this 

state and are commenced in the District Court whic:h 1has 
absolute jurisdiction over such actions with the right of 
appeal therefrom to our Supreme Court . (See Section 7032, Compiled Statutes.) , . 

-�·section 7036 of the Compiled Statutes provides for a 
summary supplemental proceeding for the adj udication of 
water rights. . 

· 

With refel�ence to the adjudication. of the use of water 
in this state, our Supreme Court in the case of Joyce vs. 
Mmphy Land and Irrigation Company, 35 Ida. 549, 208 
Pac. 241 ,  laid down the follo'wing doctrine : r 

"In an action upon the same claim or deman& 
as litigated in a former action between the same: 
parties, the former adjudication concludes parties. 
and privies, not only as to every matter offered 
and receivep to sustain or defeat the claim, but. 
also as to every maHel' which might and should 
have been litigated in the first suit." 

See also .Shields vs. Johnson, 12 Ida. 333, 85 
Pac. il7 2 ;  · i King vs .. Co-operatiYe Sav. etc. Assn., G Ida. 7G6,  
5£ 1  Pac. 557. 

· 

\ 
The above is the doctrine of other j urisdictions and 

seems to be the general rule. 
' 

Long, on Irrigation (2nd. Ed. )  Sec. 232, has the following 
to say : 

"The decrees of a court of competent jurisdib- 1 
tion in a suit for the '.adjudication o:f water rights, r 
when final imd unreversed, like ·decrees in othel' : 
suits, are res judicata of the subject-matter of the 
suits, as between the parties thereto and their stic­
ce'ssors in interest. And this is  true, >vhether the 
court based its opinion and decree upon a correct.' 
or an erroneous vie>\. either of the law or of the' 
facts. * * * "  

Wiel on \Vater Rights in the Wes.tern States, (3rd Ed.} at Sec 12:33. says : · 

"The decrees are not open to collateral attack. 
They are conclusive upon the parties. * " � . "  

· 
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It is; therefore, .  my conclusion and opinion that the 
decrees you mention, where the water is diverted to a bene­
ficial use, even though it is seemingly an excessive amount 
may not be collaterally attacked, and the '.Vater rights in 
question are res judicata of the subject-matter of the suits, 
as between the parties thereto and their successors in in­
terest. . . I 
To Myron Swendsen, 
Assistant Commiss1ioner of 

Recla.mation, 
July 30, 1�29. 

w. :q. GILLrs:: . 
Attorney General. 

Filings on Subterranean Water 

51. QUESTION : 
1. Ma�' one file on subterranean waters underlying gov­

ernment land which is subject to homestead entry and upon 
which no entry has been made ? 

2. Assuming the answer to question one to be in - the 
affirmative, what are the rights of a person who subse­
quently makes homestead entry upon said land br acquires 
said land, to this "\Yater as against the original appropria--
tor ? · 

OPINION : 
The first question to be determined here is whether or 

not one can aGquire by appropriation, "\Yater as against a�. 
subsequent patentee. . 

· 

In the case of Keiler v. McDonald, 37 Idaho 573, 218 Pac. 
365, it was held that the water of a spring situated wholly 
upon government land \\las subject to appropriation for 
beneficial use, and that such appropriator might restrain a 
subsequent patentee of such land or his successor in interest 
from any interference with the 11se of such water . or the 
easement over which the same was conducted to his prem­
ises. In that case the Supreme Court used the following 
language : 

"The fade of this case and the legal questions 
involved are quite analogous in many :respects to 
those involved in Short v. Fraisewater, 35 Ida. 691, 
208 Pac. 844, wherein it is held that the ''liters 
of a spring situate upon government land . are 
subject to appropriation, and that after the same 
have been appropriated and applied to a bene- . 
ficial use. one who thereafter secures title from 
the' government takes such title : 
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""Subject to any vested and accrued water rights i 
for mining, agricultural, manufacturing or other : 
purposes and rights to ditches and reservoirs used i 
in conneCtion with such water rigJ:ts .as may b e i  I rec.ognized by the local laws, customs and decisions: · 

of courts, etc.'' , , 

Section 5558 of the Idaho Compiled Stati1tes prohdes as 
follows : 1 

"The right to the use of the 'waters of rivers, , 
streams, lakes, springs, and of subterranean waters� 
may be acquired by appropriation." · 

Section 5559 of the Idaho Compiled Statutes �rovides 
as follows : 

"The appropriation rirnst be for some useful o.ir ' 
beneficial purpose, and when the appropriator or; 
his successor in interest ceases to use it for such' 
purpose, the right ceases." 

' 

Section 5561 ·of the Compiled Statutes provid�s :  
"As between appropriators, :the first in time 

is·· first in right." · · , 
In Wiel on W�er Rights in the W�stern Statek at Sec-

tion 257, we find the following rule : I , 
r '  

"No matter what the character of the later 
land grant, it is not d ivested of prior rights ·of 
appropriation of water or rights to ditches acquired 
while the !and was public. This · is true under bOth 
the California and Colorado doctrines. of water 
law ( except that the latter does not rest i t  upon 
the· act of 1866, but upon local law alone) .  '� * :  •" 

"This is a point now no longer questioned, and 
it is hard today to. appreciate that it furnished 'the 
early controv·ersy in the \Vestern water law. The 
Nevada court once held otherwise, on the ground 
that appropriators .were trespassers, but Congress 
settled the contrary in the acts of 1866 and �870 
an:d the supreme court of the United States held 
that the appropriation prevailed even before that 
act; The Nevada case was overruled, and today a 
public land diversion is in all jurisdictions a ve5ted 
right, which is protected whether the .later {and 
p atent was issued before or after 1866, and whether 
it does or does not contain a clause reserving accrued 
water rights. Successors in interest of the original 
appropriator are protected, ·notwithstanding the! pat­
ent did not reservB any vested or \accrued '1"ater 
right, but Jarid patents now contain a clause express­
ly reserving existilllg water rights, the origfu of 
which excepting clause is shown in the note./ The 
same thing applies to rights of way." I •  

From a c�nsideration of the above auth6hties it is 
apparent that the one making, the prior appropriation for 
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,beneficial purposes has the right to that water, even though 
"it be on government or public lands and this right is good 
as against a subsequent entryman or patentee or any one 
who may aicquire such property. . 

The next question to be considered is whether or not 
subterranean waters or percolating ·waters may be appro­
priated in the same manner as the water from springs or 
streams. This question in. my opinion has been definitely 
decided by both the California and the Colorado cases which 
hold that the source of the water is immaterial whether it 
be from a spring, stream or underground or P'i!rcolating 
water. 

It is, therefore., my opinion and conclusion that one may 
file on subterranean water underlying government lands 
and that a persori subsequently making homestead' entry 
upon said lands acquires no rights to such water or ditches 
or easements emplo�,red for carrying of water as against the 

. original approprj_ator. 

To. Honorable Geo. N. Carte l ', 
Commissioner of .Reclamation, 
May 16, 1929 .. 

W. D. GILLIS, 
Attorney General. 

IRRIGATION DISTRICTS 
Public Depository Act Applicable to Irrigatfon Districts 

52. QUESTION : 
Are irrigatiort

. 
districts such taxing districts as to come 

under the Public'.: Depository Act, for \Vhich c6t:mty audi­
tors must act as .· custodians for their securities in the pro­
tection of their moneys on deposit in banks ? · 

OPINION : .  
Section 2 of Chapter 256 of the Laws of 1921 known as 

the Public Depository Act · provides that it is designed to 
safeguard and p��otect the funds of all political subdivisions· 
and of all municipal and quasi-municipal corporations of the 
state, having the .  power to levy taxes or assessments, and 
that it applies to such subdivisions now existing o'r here­
after created whether organized under the general laws or 
any special law of the state. The Supreme Court of the State 
of Idaho in the c�se of Gem Irrigation District v. Van Deu­
sen, 31 Idaho 77�, and in the case of Storey & Fawcett v. 
Nampa, etc. Irdgation District, 32 Idaho 713. holds that 
irrigation districts are municipal corporations. 
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Section 4 of the Deposito;y Act as amended by Chapter 
45 of the Laws of 1925 provides specifically that irrigation 
districts are to be considered as a depositing unit. : 

It is, therefore, my opinion that an irrigation district is 
a depositing unit under the Public Depository Act a:rl�d that 
the county auditor must act as custodian for its sechrities. 

To Mr. B. F. Wilson, 
1vJay 6, 1929. 

w. D. GILLIS, I 

Attorney G,eneral. 

JUSTICE COU�TS . 
Justice of Peace May Not CoI_nrnute Sentence 

s'.3. QUESTION : 
· May a j ustice of the peace commute a s�ntencer 

FACTS : 
. I 

The facts I take from the minutes of the court a� signed 
by the justice of the peace, ·which you submit. They are as follows : ,  } 

· "A deputy game warden filed a complaint charg­
ing defendant with hunting Chinese pheasants out ·of 
season. The defendant :appeared .and pleaded guilty 
to the charge. The court adjudged the defendant 
guilty and later assessed a $25.00 fine and costs 
in the amount of $8.00, and ordered the gun of the 
defendant sold in accol·dance with Jaw." 

It appears that the court transmitted $5.00 td the De­
partment of Fish and Garne arid made an entry remitting 
$20.00 of the fine. 

From the foregoing, the following questions aHse : 
1. "Has a justice of the peace authority to 

commute such sentence under the law? I 2 . . "Has a justice of the peace authority 1to 
remit to a defendant · an�· portion of � fine levi�d 
against him ?" r 

OPINION : 
The penalty for the vfolation of Chapter 126, :known as 

the Fish and Game Law, is provided for by Section 2802 
of the Idaho Compiled Statutes, which provides a� follows : 

"Any person or persons, company or corporatipn, 
agent or employee who shall violate any of the pro­
visions of thjs chaptf.!r shaH be quilty of a misde­
meanor and, upon conviction thereof, shall except 
where a spcdal penalty is provided, be fined iii. a 
sum of not less than $25.00; nor more than $300.00 
and the cost of the prosecution or by imprisomuknt ' ,, } 

Digitized from Best Copy Available 



OPINI0NS OF ATTORNEY GENERAL 

in the county jail for not less than 30 days nor 
more than six months, or may be punished by both 
such fine and imprisonment, within the discretion 
of the court." · · 

109 

An examination of the foregoing shows it t.o b� manda:. 
tory and does not oermit the court to assess: a fine of a 
lesser amount than -$25.00 upon a plea of guilty. 

· 

The question presented then is whether oi· not a jus­
tice's court may :fix such a fine and reduce the same or 
remit a porti6n thereof to the defendant. .  · 

This office in . an opinion written by my predecessor to 
Wright A. Stacey dated June 24, 1927, held : '. · 

"Chapter 104 of the 1915 Session Laws extended -� 
the right of suspension and withholding of jU:dg­
nient i:"n criminal cases only · to the dist.rict :court. 
The 1915 Act was amended by Chapter 134 of the 
1919 Session Laws and certain portions of the 1915' 
act were omitte,d but' it is the opinion of this . office 
that it was not the intention of the legislature to 
extend . the · right of. parole and extension of sen­
tence at the time of' pronouncing judgment to ju;s­
tices of the peace and probate courts." 

In that op'inion ][ concur. 
In the matter of the application of H. C. Jennings for 

a Writ of Habeas Corpus, 46 Ida. 142, 267 Pac. 227; our 
Supreme Court held that a probate - court has jurisdiction 
to impose a fine of $200.00 and a 90 day jail sentence for 
violation of the prohibition law, and that such part of the 
sentence was \'alid, but that an attempt to exercise a' power 
of parole constitutes a nullity. The court further held that 
an order suspending a sentence without authority and made 
a part of a judgment or attached to it is a surplus charge 
and will be disregarded, and it ,was held that the court had 
the power to require execution of the original judgment 
insofar · as it was valid. 

· 

Our Supreme Court in the above entitled cas'e said : 
"Appellant contends that the judgment of. the ' Probate c<;mrt is void. Respondent concedes that _ that portion of the judgment . wherein the court 

attempted to exercise the power of parole is an 
absolute nullity. 

"The court had complete jurisdiction to impose 
the fine and imprisonment and that part of the · sentent:e was therefore valid. It "is a general rule . 
that where· a sentence consists of a void portion and 
a valid po1·tion, which are severable, the courts will 
give effect to the valid portion. 

"An order suspending sentence without authority, · 
made part of a judgment or attached to it,. is sur- • 

plusage and will be disregarded. 
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"The remaining question is whether .the probate 
j udge had the power to require the execution of 
the ' original judgment, insofar as it was valid, long 
after the j udgment was rendered and after the 
time when the term :of · imiPrisonment specified in 
the. j udgment had expired. 

'"There is a conflict of authority but a considera­
tion of the cases leads us to believe that by the 
great weight of authority, · where the court makes 
an unauthorized order suspending the execution of 
the sentence imposed. by the judgment, such order 
does not prevent the subsequent enforcement of 
the valid pprtion of the sentence at a later date." 

�t is a fundamental rule of · criminal law that when a 
j udgment is entered it may only be satisfied by compliance 
by the defendant with the ac:tual serving of the time of 
imprisonment of by paying the fine imposed unless the 
same be remitted by death or by some executive power 
within which the right of pardon or remission of fine is  
loaged. 

ln the case of Ex Parte CC:llins, 97 Pac. 188, it appears 
that one Collins pleaded guilty to a charge of vagrancy and 
a j udgment of imprisonment !for .a term of six months in 
the county j ail was imposed. The j udgment was not exe­
cuted at that t ime. The j ustice of the peace entered in his 
docket the following : "Commitment \vithheld," and aEowed 
the defendant to have his liberty. Later a� commitment in 
execution of said j udgment was issued by the justic� and 
the sheriff took this defendant into custody and confined 
him in the county j ail. In denying the discharge af the 
defendant, the court said: 

' 

"It may e�·en be conce.J.ed that the rule declared 
in those cases in which the plea of guilty or ver­
dic t  "of convictfon has been entered, but no sen­
.tence imposed , to-wit, ·th2.t an agreement or condi­
tion that the defendant may remain at ·large un­
sentenced is void, and that the suspension of the 
sentence entered bv consent is unauthorized '' . ,,, * 
is applicable here, 

·
and the invalidity of the subse­

quent order staying execution be admitted for that 
:reason. yet this would not avoid the original judg­
ment '" * *. It would still be a valid, substituting, 
unexecuted judgment. The time at which a j udgment 

·or �cntence shall be carried into execution forms no 
part of the j udgment of the court. The judgment , 
is the peni1lty of the law,. as declared by the court, , 
while the direction with respect to the time of ' 
carrying it into effect i� in the nature of an award 
of execution. \Vhere the penalty is imprisonment . 
the sentence of the law is to be satisfied only by 
the actual suffering of the imprisonment imposed, · 
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unless remitted by death or  ,by some legal author­
ity. The expiration of time without imprisonment 
is in no sense an execution of the sentence.* * * 

"Where the convicted defendant is at liberty and 
has not served his sentence, if there be no · statute 
to the contra:!."y; he may be re-arrested as an escape, 
and ordered .into custody upon the unexecuted judg-
ment. * * *." 

·· 

From an examination of these authorities, it is ·apparent 
that the justice of the peace exceeded his authority in 
attempting to reduce the minimum fine ·which he coirld levy, 
and as a plea of guilty by this defendant amounted to a 
conviction, it was the duty of the justice of the peace to 
levy a fine of not less than $25.00 or not to exceed $300.00, 
or to sentence him to not less than thirty days or m:ore ±J:\an 
six months in the county jail, or both such fine and impris­
onment. The j_ustice. of the peace having adjudged the mini� 
mum sentence of :�25.00 and ordered the sale of the gun 
might not thereafter remit any part of the senten�e or 
order modification of . the judgment as to the sale of the 
gun. 
To Honorable R. E .. Thoma:s, 
State Game Warden, 
A pril 10,  1930. 

W. D .  GILLIS., 
Attorney Gerieral. 

' STATE LANDS 
Lessee of Stat�- Lands May Enjoin Trespassers and 

Sue for Damages 

54. QUESTION AND OPINION : 
In answer to your letter of June 18, 1930, regarding 

. trespassing upon state lands leased by you, \\.ill say that 
our Supreme Court, in the case of Azcuenaga Brothers etc. 
Land Company v. Cortra, reported in 19 Idaho 537, held that 
a lessee of state lands has such an interest in the property, 
as to enable him to maintain an action to enjoin and restrain 
tresp·assers from entering upon the property and conm1it-
ting waste. . . 

You also have the right to bring an action to recover 
any damages committed by SllCh trespassers. 
To Mr. E. C. White, 

. June 26, 1930. 
s. E. BL�<\INE, 

Assistant Attorney General. 
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' 

Dedicatiom of Streets Thru State Lands "" 
i 

5 5 .  QUESTION : 
Did the State Board of Land Commissioners have t1he 

power to dedicate /· for public us1e the streets shown up,on 
the plat of Island , Park Subdivision in Section 36, Town­
ship 14 North, Rainge 43 East ? If the said State Board 1 of 
Land Commissioners had the authority to dedicate the 
streets to a public use, has the board authority to vacate 
that part of Hawley Street intersecting blocks 15 and • 1 5  
of said subdivision ? · 

OPINION : 
As I have the facts in connec!tion with this question foey 

are as follows : The State of Idaho filed for record in 'the 
office of the Recoi:der of Fremont County, Idaho, on Decem� 
ber 30, 1912, a plat of Section 36, Township 14 North, Range 
43 East, laying o.ut . in lots and blocks the lands just men­
tioned. You advise this office that :y;ou are unable to find 
anything in yom; office to indicate how the streets \�rnre 
dediCated, if at arr!. You state t!hat the acreage was sold in 
Joh and apparently did not incftude that land set apart for 
streets. yYe mayl ther�fo.re, fairly assu�e that ��e Sta�e 
.Board of Land comn11ss1oners at the time of f1lmg said 
,plat intended to �edicate such streets shown upon said' rplat 
'to a public use. ! It appears, , that blocks 15 and 16 have 
been sold and that the osrner &f lot 59 of block 16 and the 
owner of lot 60 of block 15, which lots are adjacent to Haw­
ley Street, now desire to vacate the street dividing the lots 
j ust mentioned. 

. 

Section 4 of the Idaho Admission Bill provides : 
"That r sedions numbered 16 and 36 in every 

township of said State, and where such sections 
or any p1:1rts thereof, hav'e been sold or otherwise 
disposed of by or under the authority · of any Act 
of Congress, other lands equivalent thereto, in legal 
subdivisions of not less t:han one quarter sect.in� 
and as contiguous as mar be to the section in lieu 
of which ,the same. is taken, are hereby granted to 
said State for the support of common schools, such 
indemnity lands to be sele,Jted within said State in 
such manner as the Legislature may provide, with 
the approval of the Secretary of the Interior." 

Seetion 5 \th!ereof provides that : " 
"That' all lands herein granted for educational 

purposes · shall be disposed of onjy at public sale, 
the proceeds to constitute a p'er,manent school fund, 
the int,erfst of which only shall be expended in the 

. I 
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support of s:oid schools. But said lands may, under 
suc)l. regulations as the Legislature shall prescribe, 
be leased for· periods of not more than five years, 
arid such · lan.ds shall not be subject to preemption, 
homestead entry, or any other entry under the 
land laws of the United States, whether surv:eyed · 

or unsurveyed, but shall be reserved for school 
purposes only." 

113 

Section 8 of Article IX of the · Constitution of the State 
of Idaho provides in . pertinent part as follows : 

"It shall be the duty of the state board o:J; land 
commissioners to provide for the location, protec­
tion, sale or · rental of all the lands heretofore, or 
which may hereafter be granted to the state by the 
general government, under such regulations as may 
be prescribed by law, and in such manner as will 
secure the m:;;ximum possible amount therefor : PRO­
VIDED, That no school lands shall be sold for less 
than ten dollars per acre. * * * ." 

.The legislature made the following provision for the 
sale of state lands, said provision being found in Section 
2913 C. S., which was the law in effect at the time of the 
platting of said lar+d : 

"The State board of land commissioners may at 
any time direct the sale of any state lands in such 
parcels as they shall deem for the best interest of 
the state. AU sales of state lands shall be advertised 
in four cons.ecutive issues. of some weekly news­
paper in the· county .in which such land is situate, 
if· there be such paper, if not, then in some news- · 
paper published in an adjoining county, and in such 
other paper . or · papers as the board may direct. 
* * * No land shall be sold for less than its . 
appraised value,nor .for less than $10 per acre. 
* * * ." 

. . 

' .  

Section 4087,, C .  S., provides in pertinent part as' follows : 
"When a;lly owner or proprietor of any tract 

or parcel of land wishes to lay out a town site or 
an addition :'to any town, village or city or sub­
division of out lots, he shall cause the same to be 
surveyed and a plat thereof made, which shall par- . 
ticularly anci accurately · describe and set forth all 
the streets, alleys, commons or public grounds.* * * "  

Section 4088, G. S., provides in pertinent part as  follows : 
"The correctness of said plat must be certified 

to by the surveyor making the survey, * * * and the 
owner or owners of the land * * * must also· make. 
a deed of donation of all streets and alleys, .shown 
on said plat, * * * ." 

"No plat ,* . * * or subdivisions of out lots, shall . ,, 
be accepted for record by the recorder of any' 
county unless said plat shall have first been sub-

.A 
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mitted to the city council, board .of trustees or 
other governing body of the town, village or city 
to which said ; * * * subdivisions of out lots belong, 
* * * "  

It is my opinion from an examination of the Admission 
Bill and our Constitution in reference to the sale · of lands 
granted to the state by our federal government that the· 
land in question herein cannot be disposed of in any manner 
except by the sale thereof at pub1ic auction, as provided by 
Section 2913, C. s!, or by eminent domain, as provided by 
Chapter 270, C. S.) or under the provisions of Chapter 133, 
C. S., which relates to rights of way over state lands. 

The Suprern:e pourt of Idaho, in the case of Newton 
vs. State Board olf Land Commissioners, 37 Ida. 58, held 
that : i . 

· 

"Sec. 5 of the Idaho Admission Bill, which pro- · 

vides that 'all lands herein granted for educational 
purposes sh�l l  be disposed of only at public sale,' 
and sec. 8, art. 9 of the constitution, which pro-
vides that ' o school · lands shall be sold for less · ·, 
than ten do)lars per acre,' are mandatory and pro­
hibitive, and the state board of land commissioners 
is without duthority to effect an exchange of state 
school land� after the same have been surveyed 
for other lands with the government of t.he United 
States." 

See als6 Idaho-Iowa Lateral & Reservoir Co. 
vs. Fisher, 27 Ida. 69fi ; . 

Balderston vs. Brady, 17, Ida. 567. 
From the fotegoing, it is imy opinion that the State 

Board of Land . Commissioners had no authority to dedicate 
any of the statJ lands described in the plat herein to a 
public use, and, !it therefore, follows that the title to the 
lands purported ! to have been dedicated on said plat as 
streets still vests in the State of Idaho, and cannot be. dis­
posed of except by public sale i::ir in the manner as provided 
by Chapter 133, ! C. S., or Chapter 270, C. S. 

I ' 
To Ho norable I. iH. Nash, W. D. GILLIS, 
Sta te  Lnnd Co mhissioner, Attorney General. 
.:l 11g 11st 12, 192q. · 

Sale of Purchaser's Intere�t for Water Assessments 
c; G .  QUESTION : \ 

' l\Iay the interest of a· st�te land certificate be trans­
ferred by a tax. sale for water assessments in a.n irrigation ' 

,d istrict ? 
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OPINION : .  ] 
It appears the i  interest in said certificates is· now held 

by the Center Irrigation District, the title to the same hav­
ing been quieted in them, through action brought for that 
purpose. · \ · 

Section 2914 olf the Compiled Statutes as amended by 
Chapter 218 of th� Laws of 1927, provides in pertinent part 
to this inquiry as [follows : 

"* * * �Whenever a purchaser of state lands 
shall have cioinplied with all of the conditions of 
the sale, and paid all purchase money with the 
lawful interest thereon, he shall receive a deed for 
the· land pur�hased. * * *" . , ·� · 

Section 2918 of the Compiled Statutes provides as fol­
lows : 

; "Whenever a certificate of purchase shall be 
lost or wrongfully withheld by any person. from 
th!) owner thereof, the state board of land commis­
sioners may receive evidence of such loss or wrong­
ful detention, ahd upon satisfactory proof of the 
faet, may cause the certificate of ptirchase, or deed, 
as the case may' be, to issue to· such person or to 
his grantees or . assigns, as shall appear to them to 
be the proprietor of the land described in the orig­
inal certificate of purchase." 

It is the opinion of this office that the. interest of the 
purchaser of state lands can be transferred. · This is con­
firmed by Section 2918, supra, where it states that a deed 
may be issued to the purchaser or to his grantees or assigns. 

In the instant case, it · appears that the _state lands in 
question are situated vrithin an irrigation district. The 
purchaser and hjis assigns failed to pay the asse.ssments 
levied by the district, and the lands were sold for delinquent 
assessments. Thereafter a tax deed was issued to the Center 
Irrigation District covering the interest of the purchaser 
from the state. 1 · • 

It is .my opinion that upon presentation by the said 
Center Irrigation District of a certified copy of the decree 
quieting title to said ' lands that such decree is suf�icient 
evidence for the State Board of Land Commission.ers to 
issue a c·ertificate for said lands to the said irrigation dis­
trict. The said irrigation district would, of course, receive 
such certificate of purchase burdened · with all sums t_hat 
the state might not have received from the original pur� 
chaser. 

· 

To Mr. Edwin Snow, 
1liay 28, 1929. 

W. D. GILLIS, 
Attorney General. 
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Equity of Purchaser Taxed-As Personal Property: 
Penalty for Delinquency AppJies. 

[17 .  QUESTIONS : 
1 .  Are taxes on the equity of a purchaser of state lands 

taxed as personal property taxes ? . : :  
2 . Can. penalties be added after delinquency ? 

OPINION : 
Replying to yo1ir first inquiry : 
Section 2920 of the Compiled Statutes provides in part 

as follows : 
· 

. t "All lands sold under the provisions of this 
chapter shal\· be exempt frorr" taxation for and dur­
ing the peribd of time ·in v<hich the title to said 
land is vested in the State of Idaho, but the value 
of the intenest therein of the p urchaser may be 
taxed, which interest shall be de�ermined by the 
amount paid on such land and the_

· 
amount invested 

in improvements thereon at the date of such assess-
n1ent." � 

i 
Section 3102, C. S ,  provides in part as follows : 

"PersonAl property for the purpose of ta;a­
tion shall lbe construed to embrace and include, 
without especially defining and enumerating it, 
* * * equities in state lands, * * * ." 

Section 3282, 1of the Compiled Statutes, provides in part 
as follows : . 

"Equities in state land shall be assessed "at that 
· proportion • of the full cash value of the land which 

the amount paid thereon bears to the. total amount 
of the ptlrf hase price. * * "'" 

Under the above section failure fo pay taxes upon equi-
ties in state lands forfeits the certificate. ' 

Section 3268 of the Compiled Statutes as amended by 
Chapter 263, Laws of 1929 a t  page 5 8 9  provides in !  part 
as folloi;\·s : · 

. "All r;ersonal property subject to assessment : 
and taxatrnn must be assessed at its full cash value -
ft)r taxatiOn * * *· and * * * shall be a first and 
prior lien upon the personal property within the 
eounty belonging to the same owner and no per­
sonal pro:perty of any kind shall be exempt from 
such lien,1 * * * ." 

Ttfrning no1�' to your secend inquiry : _ ,  

Section 32Sj-B, C. S . ,  as amended by Ch
,
rtpter 263.l Laws 

of 1 92!),  at page 593. proddes as follo1vs : · 

"All tiaxes shown on the personal property assess- · I .. · · . 
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ment roll and on ·any subsequent roll, shall become 
and be due and payable to the assessor on deinand 
and, if unpaid, shall become delinquent on the 
fourth Monday of �December of said year, together 
with a penalty of l 0 per centum of the amount of 
such taxes as shown on the assessment roll." 

117 

From the foregoing, it is my opinion that equities of 
a purchaser in state lands are taxed' as personat .. property_. 
and if not paid on the fourth Monday of December of the 
year in which they are assessed, that they become delin­
quent and a penalty of 10 7o of the amount of the taxes is 
added thereto. 
To Mr. Pfiul Penrod, 
February 18, 1930. 

w. D. GILLIS, I 

Attorney Gener-al. 

LEGISLATORS 
Vacancies in Office 

58. QUESTION : 
Does a membi�r of the Idaho legislature automatically 

vacate such position .when he changes his i:esidence from 
one county to another ? 
OPINION : 

Section 453, Compiled Statutes, reads in part as follows : 
"Every civil· office shall be vacant upon the 

happening of either of the following events at any 
time before the expiration of the term of such 
office, as follows : 
* * * 

5. His •ceasing to be a resident of the state, · district or county in . which the duties of his office 
are to be exercised, or for which he may have been ,. , 
elected." 

This section, while not identical in language to the sec­
tion in California, is identical in substance. The Ca11fornia 
statute, Section 996 of Kerr's Political Code, reads as fol-
lows : · . . 

"An office becomes vacant upon the happening ' 
of either of the following events before the expira­
tion of the term : 
* * * 

"5. His ceasing to be an inhabitant of the 
state, or if the office be local, of the district, county, . 
city or township for which he was chosen or ap- · 
pointed or within which the duties of his office 
are required to bl' discharged." 

The · California section has been construed in the case 
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"-- : 
of People ex r�l. Tracey v. Brite 55 Cal. 79. The Court said : I - • � ""When the relator ceased ti> be an inhabitant of 

the third district, he ceased to be supervisor for that 
district and a! vacancy occurred." 

This case is dir.kct!y in p�int with the proposition that 
when a legislator c�ases to be an inhabitant of his legis]a­
tfre district or coulnty, or ceases to be a resident thereof, 
and in this case th� ·word "resident" and the word "inhabi­
tant" are synonyTuious, he ceases to occupy the office to 
which he was el�cted, and there is a vacanc�\ thereby 
created . 

' · 

It is, therefore, my opinion that when a member of the 
Idaho legislature changes his residence from one county 
to another a vacancy arises in hi:; office in the county from 
\Yhich he removed . 

To Go v e rnor of: IcZ:a.ho, 
Febru a ry 1 1 ,  1 930. 

W. D.  GILLIS, ! 
Attorney Gene1�al. 

LEGISLATIVE ACTS 
'"'-. 

Amendment May
1 
Not Be Enacted Enabling the Execut.ion 

of Leases to State Land for Longer 
· 

· 

/Period Than Five Years 

C.9 .  QUESTION : 
You request an - opin ion upon a riroposed aip.endment to 

the law relating / to the leasing of state lands which con­
tain minerals. 

I
I 

OPINION : i . , 
The proposed Act purports to authorize the State JLand 

j_ Board to lease :llor .an indefinite period, certain lands con­
taining minerals� Section 5 of the Idaho Admission Bill has 
a provision perti!nent to this inquiry, which reads : 

"That Ian lan.d� herein grant�d for educational 
purposes shall be disposed of only at public sale, 
� * *. Bu� said lands may, under such regulations 
as the L�gislature shall prescr.ibe, be leased for 
periods of not more than .five years* * * ." 

You adYise b1e that it is your interpretation of Section 
13 of said admission bill that mineral lands ai'e exempted 
from the proYisions of Section 5. I am unable to arrive at 
such an interpretation, it being my view that the Federal 
GoYernment reserw<l the mineral lands ·from the grant 
to t he State of Idaho . 1 
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It is, therefore, my opinion that the proposed Act is 
contrary to the provisions of said admission .. bill, in that 
it proposes to give the State Land Board the right to lease 
s.tate 'lands for more than a period of five years, which 
may not be done .. 
To Mr. J. B. Eldri,�ge, 
February 13, 1929, 

W. D. GILLIS, 
Attorney General. 

Deparlments May fot Employ Counsel to Draft . Bills 

60. FACTS : 
There has come to my desk a claim of a firm of attor­

neys, certified by one of the Departments, covering the fol-
�� : 

. 
"To services in drawing Senate Bill .No. 16:6 

and advising as to the law regarding amendments 
contained therein . . . . . . . . . .  $75.00." 

OPINION : 
This office must advise that it is clearly not within the 

powers of a Department to employ legal services of thiil 
character in the drafting of . legislation. The drafting ·,Of 
new legislation is a legislative function. The Legislature at 
each session expends considerable sm:�s in employing cotm­
sel for this purpose. ·.The statutes _ also provide that the 
Attorney General's office shall assist and advise the Legis-
lature. . 

It is, therefore, the opinion of this office that a Depart- · 
ment may not employ outside consel and pay them for the 
drafting of proposed legislation. · 

To·Honorable E. G. Gallet, W. D. GILLIS, 
State Auditor, Attorney General. 
April 27, 1929. 

LEGISLATURE 

When Enactments/ Go Into Effect 
' 

61. QUESTION : 
When do approved bills, not having an emergency pro­

vision, of the Twentieth Session of the Idaho Legislature, 
go into effect ? · · 

OPINION : 
The Twentieth Session of the Idaho Legislature, pur-

Digitized from Best Copy Available 



1 20. OPINIONS OF. ATTORN E Y  GENERAL 

suant to Rouse Concurrent ResoL1tion No. 3, adjourned at 
the hour of 4 p. m., Mai·ch 7, 1929. (See page 698, La1v� 
of 1929. )  Section 22 of Article III of the Constitution of 
Idaho reads as follows : . / . 

"No act dhall take e(fect until 60 days from 
the end of the session at "1.vhich the same shall 
have been passed, except in case of emergency, 
which emergiency shall be declared in the pre-
amble or in the body of the law." 

· The Supreme Court has suoken in connection with this 
question in the case of Idaho Power Company v. Blom­
quist, 26 Ida. 222, /141 Pac. 1'083, in which at was held that 
the Public Utilities ' Act pasS,ed at the Tlvelfth Session of 
the Idaho Legisla�ure, which'' session adjourned on the 8th 
day of March, 19113, went into effect 60 days after the ;ad­
journment of said Session. The court said in this connec-
tion : r 

"Said act * * * was passed at the twelfth ses­
sion of the i legislature and · was approved by the 
governor on the 13th of :March, 1913. It con­
tained no emergenc�r clause, and under the provi­
sions of sec. 22, art. 3, of the constitution did not 
take effect · until sixty days after the end of the 
session at which it was passed, which session ad­
journed on the 8th day of ::lfarch, 1913 ; hence, the 
act did not take effect until the 8th day .of May, 
l!H3. By the provisions of sec. 10, of art. 4 of the­
constitution, every bill passed by the legislature 
shall before it becomes a law be presente_d to the· 
governor, and 'If he approve, he shall sign: jt and 
thereupon it shall become ;a law.' Under that pro­
vision of the constitution, said act became a law 
on the 13th day of March, 1913, but did not go 
into effect until the 8th day of May." 

It is apparent that the cohrt determi�ed that the full 
sixty_ day period alter adjournment must elapse befo1re an 
act takes effect� . . . ; . 

It is, therefore, my opinion that all of the non-emer­
gency legislatio:t;1 enacted by the Twentieth Session <?f the 
Idan6 legislature approved by the governor, will go into 
·effect on the 7th df.1-Y of May, 1929. 

. 

To Mr. P1·cston L. Grorcr, 
May 6, 1929. 7 

. 
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MARRIAGE . 

Void Between Whites and Mongolians 

62. QUESTION : 
Is there any legislation in the State of Idaho forbidding · 

Japanese contracting marriage with a white girl, contrary 
to the wishes of her parents ? 

· 

OPINION : . 
Chapter 115 of the Laws of 1921 provides as follows : 

"All marriages hereafter · contracted of white 
person with mongolians, negroes, or mulattoes are 
illegal and void, and all marriages . between first 
cousins are prohibited." 

A Japanese is a mongolian. It, therefore, follows that 
the marriage of your wife's sister to this Japanese would 
be void under the l1a\vs of Idaho. 

August 1 4, 1929. 

' ' 

W. D. GILLIS, 
Attorney General. 

Girls of Age of Twelve May Contract Marri;ige 
With Consent of Parent or Guardian 

63 . . · QUESTION : . 
I have the honc)r to comply with your requei)t · that I 

advise you as to the statement made by F. Emerson An­
drews in his article in the North American Review entitled 
"The Mills of Marriage," in which he lists Idaho as one of 
eleven States Which still permits the marriage Ot girls of 
twelve years. The .editors · of this magazine · suggest that 
there may be some extenuating circumstances attendant 
upon this situation.. · 

OPINION : 
Section 4592 of the Idaho Compiled Statutes, as amended 

by Chapter 221 of ti.'le Laws of 1921, provides as follows : 
Any unma::-ri�d male of the age of 18 years .or 

upward, and any unmarried female of the age of 
- 18 years or rrpward, and not otherwise disquali­

fied, are capable of consenting to and consummat­
ing marriage; .Provided, That where either of the 
parties to th'e contract are under the age of 18, 
the license s?,all not issue �xcept upon the consent 
in writing, dwy acknowledged or sworn to, of the 
father, mothe:r or guardian .of any such parties, 
. if there be any such." · 
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You will note that the above :section provides that wliere 
either of the parties are unde[' the age of eighteen, /the 
license shall not issue except upon the consent of the fatper, 
mother, or guardian, if there he any suck; This affixes no 
minimum age limit, therefore the comlmon law rule I v.i.11 
apply. Under the common law, an infant\vas not permjtted 
to contract in marriage until he had attained the · age of 
legal consent, which in the case of males was fourteen and 
in the' case of females twelve years. . · . I 

In. the case of Green v. Gll'een, (Fla.) SO So. 793� the 
Supre�e Court of Florida quoted the follmving rule- ifrom 
9 R. c: L. 272 : . . 

! 
"At common law the . age at wl}ich persons / 1 

were deemed competent tO contract a valid mar� 
riage was 14 years for the mari and 12 years for 
the woman ; these periods having been adopted 
because at such an age the -parties we're deemed to 
have attained puberty, with capacity to consent 
on the part of females arid to commit rape on Jhe 
part of the males. And in the absence of statute 
this rule is adopted as a: part of the common law 

. of tpis country." . .· / · From an examination of the above statute and the 
authority · quoted, it is my Gpinion that the comm?,n law i 
rule applies in Idaho . and that a girl at the age of ftwelve 
years may marry upon the consent of 'the parent o�� guar­
dian, giYen in the manner prescribed by the statute guoted, 
and in case there be neither parent nor guardian, that s.he 
may be allowed to m�rry at or above that age. i 
To Go uemor of Ida ho, W. D. GILLisl 
Jw1c 27, 1929. Attorney q;.eneral. 

I ' 
i 

MOTOR FUELS TAX 
. / 

Counties Are Not Entitled to Exemptions Frb.ri. 
Payment of• Motor Fue,Is Tax . 

64. QUESTION : 
Is a county 'vithin the State of Idaho 

-
entit�ed1 to an. 

exemption fromJ payment of the five cent excise tax on 
motor fuels purchased ·by said county ? 1 

. 
OPINION : 

An examination of t1n.e statute relative to this excise 
tax discloses that it does not'

. 
expressly provid� that the 

municipalities of the state shall be subject to the tax, nor 
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is there any provision or language found in the act which 
indicates the intent of the legislature to exempt or relieve 
counties or cities from paying the tax imposed: on. all who 
use motor vehicle fuels. It must be adm!itted - that the pur­
pose of the legisla t1on' and the directions conta,ined in the 
act as to the disposition of the funds so raised' not only -
fail to indicate arr intention on the part of the- legislature 
not to exempt municipalities ftom payment of the tax, but 
negative any inference that such municipalities and coun­
ties were intended to be relieved from the payment of the 
tax. 

This identical question was passed upon recently by the 
Supreme Court of Utah in the case of Crockett, Secretary 
of State, vs� Salt Lake County, decided under date of March 
28, 1928, 270 Pac. 142. In that case the contention of the 
county was that the gasoline tax law did not impose a tax 
upon gasoline used iby, the county in discharging its public 
works. The court s �id, in interpreting a E>tatute very sim-
ilar to our own : i . 1 _ "It thus appears that the tax is not for the 

purpose of raising revenue for the payment of the 
usual _and orciiinary expenses of state government, 
but for the ccinstruction and maintenance of public 
highways. These highways are open, _not only for 
the use of the citizens of the state, but for others 
traveling within the state and for the counties 
and cities in ��he discharge of their public duties." 

The court then :�oncluded by holding that a county was 
liable for the excis1e tax on the sale or use of gasoline im-

- posed to maintain �ts highways. · 

I believe the above case, which is well reasoned, 9-eelares 
what our court would do, and it is, therefore, my conclusion 
and opinion that a . county is not exempt from payµient of 
the excise tax on motor fuels which are purchased for con-
sumption by it. , '· I 

To Mr. John McGrlr-th, 
March 6, 1 930� · 

65. FACTS : I 

Exemptions 

W. D. GILLIS, 
Attorney General. 

The Boise Irrigation Project claims exemption from the 
payfnent of the ga:soline tax on the basis that . that body 
exercises functions -' belonging to the United States govern­
ment. 
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QUESTION : 
Should I allow refund of the gasoline tax ? 

OPINION : 
Section 2 .of Chapter 172 of the Laws of 1923, as amend­

ed by Sectiowl of Chapter 185 of the 1925 Session Laws 
as amended by Section 1 of Chapter 87 of the -Laws Of 1927, 
reads in part pertinent to this inquiry : · 

· 

"* * * provided, th.at said dealer shall not be; 
required to pay a Jfcen.se tax on motor fuels s0ld 
by him to the government of the United States or 
any ·department thereolf, but shall make a report , 
of such motor fuels sold." : · . ; ' _ - : ,I 

It is evident, of course, that the board of co,ntrol· of 
the Boise Irrigation Project is not the United States Gov­
ernment. The question them arises, is said board of control 
a department of the United States Government w1thin the 
meaning , of said law. The word "department" as r¢lated to 
the United States Government, is ·defined by 18 'Corpus 
Juris at 490 as : 

"One of the divisions of the executive branch. 
of government." · i ' 

In the case of U. S. v. Germaine, 99 U. S. 508, 25 L. 
Ed. 482, the Supreme Court in considering Section 2 of. 
Article II of the United States Constitution relating to the · 

executive branch of our government gives considerable ex­
pression to a definition of the word '"department,'! but does 
not include such an organization as the Boise Irrigation 
Project. . · ·. . 

It is my opinion that the board of control of :the Boise ·� 
Irrigation Project as defined by you is not a department 
of the United States Government within the meaning of 
the section quoted abo\ie, :a'nd, therefore, no exemption from 
the payment of a license tax on motor fuels 'should be 

· allowed. I : 
To Honorable Fred E. Lnkens, 
Secretary of State, 

: I 
W. D.  GILLIS, . 

Attorn(iy General.! 
May 25, 1929. : ! 

MOTOR VHICLES 

Chauffeurs' Licenses ! , 
i J G6. QUESTION : ' . . 

Are the drh-ers of trucks owned by �\,holesal� companies, 
. . 

1 .-
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r:, 

and used in the dfy;tribution of their products, required to 
- secure a chauffeur's license ? 

OPINION : . 
·1 . 

. It is my opinion that such drivers of trucks are not 
�equired to :secure a chauffeur's license under the provisions 
of Section 1606, Compiled Statutes, and Se'etion 1607, Com� 
piled Statutes, as amended by Chapter 154 of the Laws of 
1923, since the vehicles driven by these employees are not 
vehicles operated on the public highway for re:µt or hire. 
To Comm'r: of Laii� Enforcement, W. D. GILLIS; 
September 20, 192:9. · 

Attorney General. 

MUNICIPALITIES 
. � . 

Municipalities May Not Enact Business License Ordinances 
For the .furpose of Producing Reven,tie 

67. QUESTION : 
The council of the City of St. Maries proposes to enact 

an ordinance imposing a license tax of $5.00 per day on 
theatres with a ·s�ating capacity i!ot exceeding 300, and 
$'.10.00 per day where the seating capacity does not exceed 
500 and $15.00 per day where the seating capacity does 
exceed 500. Has t:he city council authority to' enforce such 
an ordinance ? 

OPINION : 
Our Supreme b�urt in the case of State vs. Nel$on, 36 

Idaho 713, has spbken quite emphatically and fully on this 
subject. There it was held that ordinances which show and 
intend to be reven;ue measures may not be enacted. It seems 
apparent to me .that the type of license mentioned: above 
is riot a regulatory! measure, but is for the purpose of raising 
revenue and, the11efore, does not fall under the provisions 
of Section 2, ArtiHe XII of the Constitution, but being ex­
clusively a revenule measure, is prohibited by reason of the 
constitutional prolvisJon relating to the raising of revenue 
and the rule anno1lmced in the case above inentfoned, 'where­
in the court held that while municipalities such as cities and 
villages, may pa�is regulatory measures which ma� inci-

. dentally raise re\tenue, such municipalities c�nnot, · in the 
exercise of their police power, levy and collect a license tax 
upon individuals or businesses. . 

It is, thereforEj, IDY opinion that the license .tax proposed 
I 
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j 
to be imposed by the ordinance you mention is contrary to 
law and unenforceable. 1 i 
To Mr. Charles Brebner, W. D. GILLISJ 
January 27, 1930. Attorney General. -

I 

· Vacancies in Office of Village Trustee 

68. QUESTION : ? 
Does a village trustee who is appointed to fill a yacancy 

which occurred in the Board of Trustees, hold office until 
the end of the term of the trustee whose vacancy ! he was 
appointed to fill, or only until the next village election ? 

OPINION : 
Section 457 provides as to the · portion pertinent to this 

inquiry : 1 

"Section 457, VACANCIE S :  HOW FILLEB 
* * * In city and villag·e offices by the mayor and 
council or board of trustees." · 

Section 467 of the Compiled Statutes provides as1follows : 
"Section 467, TENURE OF APPOINTEE. An;y 

of the said officers ;;hat may "'be elected · or ap­
pointed to fill vacancies may qualify and enter upon 
the discharge of the duties of their offices immed­
iately thereafter; and, if ·elected,. they may holid 
the same_ during the unexpired term fol) which 
they were elected, and until their successors are 
elected and qua1ified ; b 1tt if a.ppointed they shcslL 
hold the  same only until tfieir S!lJ:cesirnrs are elq·c-
lted and qualified." _ . j 1 ; 

A long line of authorities holds to this effect i,and defi­
nitely established the rule ·of law tliat !the question of an 
officer 1 holding office by appointment Ishoµld be/ returned 
to the people for decision as soon as p<Jssible. · 

It is , therefore, the opinion of this o!fice tha� a frustee 
appointed to fill a vacancy would hold office only until the 
next village election at which trustees were eleded when 
the vacancy would be fi11ed by the person elecfed by the 
VOterS I Of the municipality. r 
To Mr� Walter Youngkin, W. D. GILLIS, 
.:'1pril27, 1929. Attorney General. 
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NOMIN�TION� 
Procedure Where Man Nominated on Two Tickets 

69. FACTS : 
A candidate regularly nominated on . the Republican 

Ticket has his name written in more times on the Demo­
cratic ticket than another man whose name is also ·written 
in. 

" 

QUESTIONS : 
· Is there a vacancy on the Democri:itic Ticket ? If so may· 

the Democratic County Central Committee fin same ? 
OPINION : 

Section 525 C<:Jmpiled . Statutes makes the general pro- , 
visions of the election laws applicable to primary elections 
and in part provides, that : · · 

"The provisions of the general laws relative 
to the holding of election * * *. the counting of bal­
lots and making returns of the results, the can­
vassing of returns and all other provisions. relating 
to general ielections shall apply to prim�ry elec­
tions insofa:r: as they are applicable and consistent 
with the provisions of this chapter. * * ".." 

Section 534 ComP.iled Statutes r-elating to the canvassing 
of the votes of primary election, in part provides : · · · 

"1 he votes of such primary election shall be 
canvassed in the. manner provided by the general 
election laws · as nearly as practicable . 

. "* * * The judges shall count the ballots and 
, shall carefully enter the number of votes for · each 
- candidate on the tally sheet provided therefor, and 

when the count is completed shall ascertain the 
total vote cast for each candidate and publicly 
announce the result. 

"The judges shall also mark on a sample ballot 
the total vote received by each candidate, ' shall 
enter thereon the name of the precinct, and · shall , 
immediately mail the same to the county auditor · 
who shall keep it on file for public information and 
reference untn after the official canvass · by the 
county commissioners of the votes cast at the said 
election." 

Section 632 Compiled Statutes relating to general elec­
tions and particularly to the canvass of returns by the 
county commissioners requires them as the board of can­
vassers of election, on the tenth day after any general or 
special election to :: · 

-

"* * * proceed publicly, at their o�fice to open the 
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returns and canvass the votes of "'aid election, and . 
make up abstracts thereof * * * and it shall be. the ' ; 
duty of the auditor of t'he county immediately to / 
make out a certificate of election to each of the · 

persons having the highest number of votes for 
county and precinct officers respectively and cause 
such . certificate to be de:livered to the person en-
titled to it." · 

From the foregoing sections it will be seen' that after 
the judges of a primary election have made their Teturn 
and the rcounty commissioners have canvassed the· same, · 

that it is the duty of the county auditor to make out a cer­
tificate of election to each person having the highest num­
ber of vote-s for a county auditor in preparing the official 
ballot for the general election, to cause to be printed in the 
ballot the name of every candidate whose name has been 
so certified. 

Sectio� 573 Compiled Statutes relating to the form of 
contents of the qallot for general election , provides i among 
other things : 

"* * * Every ballot .shall contain thereon the 
names of every candidate whose nomination for any 
office specified on the fba1lot has been ce:rtified or: 
,filed according to the .provisions of this title, but 
:no name shall appear thereon more than once." 

It will l:)e observed that with respect to the candidates 
in question who receive the highest nl,lmber of votes on 
both the republican and den'locratic primary ticket, that 
it is necessary that a certificate of election be issued to 
him by the county recorder for nomination upon both tick 
ets. 

· · 

Section 573 Compiled Statutes ah·eady referred 'to, how­
eYer, prevents the county auditor from placing the name 
of such capdidate on the ballot for the general , election 
more than once. This raises the query upon which ticket, 
the republican or democratic, must the name of such can-
didate be placed. 

· 

Section 553 Compiled Statutes as amended by Chapter 
6, Laws of 1 927, relating to the declination of nomination, 
is as follows : 

"Decline nominations. 'Whenever any person 
nominated for a public office shall in writing signed 
by him and by him aicknowledged before a proper 
officer or attested by the signature of two- compe­
tent witnesses; and filed in the office in which 
the certificate of his nomination was filed, state 
that he declines the nomination, such nomination, 
shall thereafter be of no effect. In nominations 
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relating to Ian officers * * * declinations . must �e 
filed not le;ss than 20 days before the election." 

129 ' 

This section, it will be observed, permlits a person nom­
inated for public <)ffice to decline such nomination and upon 
so doing the_ nomination shall thereafter be of no effect. 

:Manifestly, tnen if the candidate in question· declines 
his nomination on the democratic ticket such nomination 
shall thereafter be of no effect ; but his nom;ination on the 
republican ticket will still be effective ; and �rice versa if 
he declines his nomination on the republican ticket. 

Assuming then that the candidate in question declines 
his nomination on the democratic ticket the question then 
arises is there a ,. vacancy on that ticket ? Clearly there is 
because as already pointed out, the candidate in question 
received the nominatfon upon the democratic ticket, having 
received the highest number of votes for the office in ques­
tion, and having received .a certificate to that effect. 

But, suppose the candidate in question fails to decline 
his nomination upon either the democratic or republican 
ticket, what is the result ? By the provisions of Sectfon 31, 
of House Bill No� 16, of the 1909 Laws, found on page 207 
thereof and relating to primary elections, it was provided : 

"* * * In case a person is nomiriated upon more 
than one iicket, he shall file with the proper 
officer a \Vritten declaration indicating the. party · 

designation ] under which his name is to be placed ': 
on the offiqial ballot." . · · 

This latter se�tioh, however, was repealed by Section 47, 
Chapter 107 of the Laws of 1919. 

The court had this question under consideration in the 
case of State v. Dunbar, 39 Ida. 691, 230 Pac. 33, calling 
attention to the repeal just mentioned on page 696 of ·the 
Idaho Report and on the same page pointing out that py the 
provisions of Section 38, of said Chapter 107, 1919 Laws, a 
provision was enacted providing for the declination of nom­
ination by persons nominated for public office. Section 553 
Compiled Statutes hereinbefore referred to is a re-enact-. 
ment of that provision. The court's discus'sion as to the 
proper procedure in a case such as the one bi=fore us, is to 
my mind, a splendid solution of the question presented 
here, which I wiS:h to quote at some length f�;om 'the opin-
ion beginning on· page 700 : · 

"Pursuing this thought further, however, pefr­
tioner points out that there is no express statutory 
provision which makes it the candidate's duty to 
elect on which ticket his name shall appear, or 
which expr::!ssly confers upon him the righ� to do 

Digitized from Best Copy Available 



130 OPINIONS OF ATTORNEY GENERAL 

so. There is no statute which directs how the auditor 
shall determ'ine the matter. Thus, says the peti­tioner, we are confronted by a dilemma in which the 
statutes proliibit the appearance of the name more 
than once on the ballot and yet fail to provide a _ method of determining on which ticket the -pame 
shall appear. For this reason he contends·' that 
';he law is so uncertain anC. unworkable as to be 
roid. It will be noted, however, that the alleged un� 
�ertainty does not inhere in the prohibitory pro­
vision of the statute which we are considering. It 
arises rather from the situa;tion resulting from an 
enforcement: of that prohibition. The auditor will 
have . no difficulty in obeyiing the prohibition of 
the statute and refusing to :place petitioner's name 
on more than one ticket. The question is : What 
shall he do? 

"C. S. Sec. 553, expres�:ly gives the candidate 
a right, to . decline any or all nominations. If he 
exercises th�s right by de<;lining all but one of the 
nominations, it solves the problem and determines _ 
on . which ticket his name ,,shall be placed on the 
ballot. ! . "He is not compelled by statute to exer.cise this 
right. Howiever, if he does not do so, the auditor 
may place his name on tbe ticket of any one of 
the parties which has nominated him, Thus the · statute does provide a metho/i for determining 
how the candidat(O!'s name shall be placed on the 
ballot. Whether a better or more adequate method 
could havE1 been, o?: should have _been provided, iS 
not for the court to determine or even to consider. 
In the light of the above facts We have no right to 
hold that ,the provi'sion of the statute in question 
is absolutely unenforceable and th.erefore void. As 
a court we are concerned only with the provisions 
of the statute as we find .them. However, we think 
it proper to suggest that, if a candidate is nomi­
nated by more than one party and does not exercise 
his statutory right to . dedine, but, before the bal­
lots are printed, makes a request of the auditor 

· that his. name appear on :a certain ticket, the stat­
ute does 'not prohibit the latter's. complying with 
the reque;;t." 

We will now turn to the question of whether or not the 
' democratic county central committee may fill the vacancy 
· mentioned in the event the candidate in question declines 
· his nomination) on the democratic ticket, Section 519 C. S.  
relating to the! powers · Of the county central committee is 

• decisiYe of this jquestion. It provides in part that ; the county 
central commit/tee of each party when duly organize;d shaH 

I 
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have the usual powers· vested in such committee, including 
the power to fill vacancies in tlre committee and · upon their 
respective party -ticket. 

· 

To Forest E. Robb', 
August 19, 1930. 

W. D. GILLIS, 
Attorney General. 

STATE OFFICES 

Expenses Incurred While Traveling Without State 

70. QUESTION : 
Referring to Chapter 258, Laws of 192�, will you kindly 

advise me if said -O:::hapter obviates the necessity of Justices 
of the Supreme Court or representatives desiinated by the 
Governor -securing from the Governor p�rmission to incur 
expense while traveling o_utside of the state ? 

OPINION : 
In ordei: to answer your inquiry, it is necessary to exam­

ine paragraph 2 of Section 1 of Chapter 71, Laws of 1923, · 
as amended by Section 2 of Chapter 201, .Laws of 1927, .as · 
amended by Section 1 of Chapter 258, · Laws of 1929. The 
amendatory ma:tter of said Chapter 258 i·eads as follows : 

- "Provided, that the actual and necessary ex­
penses of the Justices of the Supreme Court, the 
Governor and oF such other person or persons as 
the Governor shall design_ate in writing as his 
representative or representatives, when traveling to 
and from points outside of the state, shall be 
allowed and paid." 

An examination of the above quoted amendatory matter 
discloses this apparent intent of the legislature-that cer­
tain classes be created who may travel outside of the .State 
of Idaho having no limitation on their expenses, save that 
such expenses be "actual and necessary" e:l\."})enses, and those 
classes are (a) "the Justices of the Supreme Court," (b) 
"the Governor," and (c) "such other person or persons as 
the Governor shanI designate in writing as his representa­
tive or representatives." 

The persons coming under class (c) must have the ·writ­
ten consent of the Governor in that he must designate· them 
as his representatives. The person mentioned .  in class (b) , 
that ito the Govern,or, carries no restriction. 

We now turn to those included in the ' first class (a) , 
being the Justices of. the Supreme Court. 'Section 1, Article 
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I 
II of the Constitutfon declares the divisions or departm'.ents 
of our government! That section reads as follows : · .  

"The po\\iers of thEJ gove1rnment o f  this state 
are divided :into three distinct departments, the 
legislative, eil:ecutive and j uJicial ; and no person 
or collection I of persons charged-- with the exercise 
of powers properly belonging to one of these de­
part�ents, r:- all exereise any _ powers prope:ly b�­
longmg to 1ther of the otbe;rs, except as m thrs 
constitution expressly directed or permitted." · 

It seems appar�nt the legislature intended that this por­
ti/)l} of the judicial division of the state governmept, to-\vit : 
the Justices of th� Supreme Court, should not be restricted 
in this matter b�the requirement that the executive con­
sent must be se 1red before such expenses might be in­
curred. The fair , nd reasonable interpretation is that the 
legif'.lature intended that the Governor might not restrict 
this class of this /separate division of our government, and 
we may· properlz- assume that the legislature concluded 
that a situation rpight at sometime arise in our state when 
·a Governor not inolitically or otherwise in accord with the 
Supreme Court 9f the state should not have the power to 
control this coo1.[dinate branch of the government in i this 
respecl · · 

It is, therefo �e, my opinion and conclusion that 'chap­
ter 258 of the Daws of 1929 obviates the necessity of1 'Jus­
tices of the Supreme Court securing from the Governor 
permission to inlcur expense while traveling outside of the 
state. Representatives designated by the Governor must of 
necessity secure .such consent at le;:i.st· to the extent of ,' hav­
ing themselves ' esignated as rr·epresentatives. 

It is · mv fu�·ther opinion that under said amendment 
the followh1g p�rsons, to-wit : the Justices of the Supreme 
Court, the Gov�rnor and such representative or repre:;;enta­
tins as the G0vernor may designate may travel without 
the State of Id<:\ho receiYing actual and necessary expenses 
of said travel, leven though s

_ 
uch actual and necessary ex­

penses exceed the fh·e dollar a dav limitation. 
The limitation as to the ,Tustic�s of the Supreme Court 

is only that sudh expenses incurred by them be their •·•actual 
and necessary /expenses ."  This opinion assumes, of course, 
thnt the Jegisfature has made an appi·opriation for such 
purpos�s. / · 
Tn Sta te A.udi�or, W. D. GILLIS. 
July 30, 1929. j Attorney General . 
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Vacancy-Lieutenant Governer 

'il. QUESTIONS : ( 
Does a vacancy exist in the office of !Lieutenant Gov­

ernor of this state because of the death of the ·late W. B.  
Kinne ? . 

' 

If such be the case, in what manner is the office filled '? 

OPINION : 
Section 1 of Article IV of the Constitution creates the 

office of Lieutenant Governor. Section 13 : of said A:rticle 
IV provides : 

"The lieutenant governor shall be president of 
the senate, but shall vote only when the senate is 
equally divided . . In case of the absence or disquali­
fication of the lieutenant governor from any cause 
which applies to the governor, or when he shall 
hold the offii;e of governor, then, the president pro 
tempore of the senate shall perform the duties of 
the lieutenant governor until the vacancy is filled 
or the disability removed." · 

Before we proceed further, attention is called to the 
above italicized sentence reading "until the vacancf is 
filled." 

Section 6 of Article IV of the Constitution declares as 
fonows : 

· · 

'.'The gov•=rnor shall. nominate and, by . and with 
the . consent of the senate, appoint all officers whose 
offices are established by this constitution, or which 
may be created by law and whose appointment or · 
election is not otherwise provided for. If during 
the · recess o/ the s_enate, a vacancy occ u rs in a ny 
state or district off ice, the governQI" shall HJl]JOi l1 t  
some fit person to discharge the duties thereof un­
til the next meeting of the senate, when he shall 
nominate some person to fill such office. If the 
office of a justice of the supreme or district court, - secretary of state, state auditor, state treasurer, 
attorney general, or superintendent of public in- · 

struction shall be vacated by death, resignation or 
otherwise, it shall be the duty of the governor to 
fill the same by appointment, and the appointee · shall hold his office until his successor shall be 
elected and qualified in such manner as may be 
provide.cl by law." 

-Section 453, Compiled Statutes, declares how vacancies 
in civil offices occur. It reads in part pertinent to this 
inquiry : " 

!'Every civil office shall be vacant upon the 
happening' of either of the following events at 
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any time hefore the expiration of the term of such 
office, as follows : 

H :/: :;� :/: 
•·2� His death.* "' * "  

Section 12,  13 and 14 o f  Article I V  provide for the su.c­
cession to the office of Governor so that at this tim'e, with­
out and before the· filling of this vacancy, in the event .of 
t he death or other disability of t'h e Governor, or his absence 
from the state, .the duties of the office of Governor would 
dernlve upon the President Pro Tern of the Senate, but these 
.Qections do not, nor do a ny othe1;s, provide; a succession /or 
the  office· of Lieute nant Gov ernor. ' · · · . · 

California has a Constitution whose provisions are , al­
most exactly similar to our sections 12, 13 and 14 above 
referred to. At least twice it h.as had a vacancy in · t:his 
office arising either · from death . or resignation. Each time 
the vacancy has been filled by appointment by the Go'-"er-
nor. . 

In the case of People vs . Budd, 114 Cal. 168, 45 Pac. 
1060, it was said by Justice Caroutte in a situation arising 
that time upon the death of a Lieutenant Governor of that 
state : 

"The constiitution provides that the powers and 
du.ties of the office of governor, in case of vacancy, 
shall devolve i,\pon the lieutenant governor for · the 
residue of the term, or until the disability shall 
cease. The con�titution further provides that in case 
of a vacancy im both the. office of governor and lieu­
tenant governor the president pro tempore of the 
senate shall act as governor until the vacaIJ.CY be 
filled. The copstitution does not provide that the 
present pro tf;mpore of the senate shall perform 
the duties of ! the office of lieutenant governor in 
case a vacanicy exists in that office. And this 
omission to sb provide is, to my mind, an unin- ; \ 
tentional laps� on the part of the framers of the 
constitution. Such appears to be plain when we 
consider that ! there is :an express provision of that 
instrument casting upon the president pro tempore of 
the senate' aiithority to perform the duties of the 
office ·of governor if there be no lieutenant gover-
nor, taken in'. connection with the many other pro­

-visions of that instrument which all point to that 
conclusion. B�t no authority is found in the con­
stitution »esting the pres·ident pro tempore of the 
senate with the duties of the lieutenant governor 
when a vacnjncy occurs in that office, and hence 
any such question is foredosed. · 

"The foregoing conditions being present,\�a va­
cancy occurtjecl in the office of lieutenant gover, 
nor upon thtj death o,f the incumbent, and the gov­
ernor had tl�e power to fill such vacancy by virtue 
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of section 8,  art. 5 of the constitution. That section 
reads as follows; 'When any office shall. from any 
cause become vacant, and no mode is provided by ., 
the constitution and law for filling such vacancy, 
the govern qr shall have the power to ' fill such 
vacancy 'by granting a commission * * *.' "  

135 

It is, therefore, my conclusion and opinion from an exam­
ination Of the above \'Sections and the case 'cited that a 
vacancy exists at this ti211e in the office of Lieutena�t Gov­
ernor. 

We turn now . to your second question.- Section 128 of 
the Compiled Statutes provides the powers· of the Governor, 
and subdivision 3 thereof reiterates the p·ower granted to 
him under Section 6 of Article IV. This section of the stat-
ute reads : ; ,  

"To make the appointments and supply the va­
. c:mcies provided by law." 

Our Supreme Court in the case of In re Inman, 8 Jdaho 
398, ' 69 Pac. 120, in construins- Section 6 of Article JV, 
quoted earlier in this opinion, said : 

. "* * * Section 6 of Article IV, supra, points out 
- the manner of filling offices whose appoir!.tment 

or .election is not otherwise provided for by law. 
* ·* * "  

' } -
It is then my opinion in reference to your second inquiry 

that the power rests with the Governor to fill by appoint­
ment the vacancy now existing in the office of Li€\utenant 
Governor. · . . 

The conclusions above arrived at a:re the result ,of an 
extensive examination of the authorities. 

To Gove1•nor of Idaho1 
October 17, 1929. 

( 
W. D. GILLIS, 

Attorney General. 

- PROBATE COURT 
A Person Other- Than a 1Lic�nsed Attorney l\lay -

Not Practice Before Rrobate Court 

72. . QUESTION : 
Does Section :3 of Chapter 63 of the Laws of 1929 per­

mit a person other than a licensed attorney to practice 
in the Probate Courts of this state ? 

OPINION : 
Chapter 63 .of the Laws of 1929, Section . 1 thereof, 
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which arriended Section 6565 of the Idaho Compiled Stat­
utes, reads as follows : 

"Any resident : of this State who is a citizen of 
the United States' or has bona fide declared his in­
tention to become: a citizen of the United States, of 
the age of 2 1  years, of good moral character, and 
who possesses! the necessary qualifications of learn­
ing and ability, :inay, under s.uch rules as the Su­
preme Court mayi prescribe be admitted as an attor­
ney and -counselor in all courts of this State." 

Section 3 of Chapter 63 of the Laws of 1�29, which 
amended Section 657'1 of the Idaho Compiled Statutes, 
reads as follows : · 

: 

"If any Jerson shall practice Jaw or hold him­
self out as qualill'ied to practice . law in this State 
without _having peen admitted to practice therein 
by the Supreme JCourt and without · having paid all 
l icense fees .now or hereaft:;r prescribed by law 
for the practicei of Jaw he is· quilty of contempt 
both in the Supreme Courii and District Court for 
the District in · which he shall so practice or hold 
himself out as qualified to practice. Provided, that 
any person maY: appear and _ act in a Justice Court 
as representative of any party to a proceeding there-
in, but shall" do ;so wi;;hout making a charge or col-
lecting a fee the_refor ." 

: 

The fii·st section above quoted prescribes the qualifica­
tions for an attorney; who may practice in all the courts 
of the state. The second section provides a penalty for the 
practice of law Ql' holding oneself out as .qualified to pr:ac­
tice law. The penalty provided is contempt both in the 
Supreme and DistriCt Courts. The second section al;>bve 
quoted also declares i that a person may appear and act in 
a Justice Court 1as 'representatiYe of any party '"'ithbut 
charging a fee. 

· 

Froni the foregoing, it is m:r- opinion that it was clearly 
the intent of the llegjslature not to include any other cm1rts 
than the Justice iCo\�rt wherein a layman may represen.t a 
party. Ha\"ing s1�eciifically included the Justice Court,) all 
other courts are iexdhtded. · , · 

It, therefore, foHov•s that a layman may . not represent 
a party to a proceeding in the Probate Court either ,Vith 
or \Vithout charging a fee. Only a licensed at._torney· / has 
such right. It  is myi opinion that any layman or unlicensed 
pernon . attei:-ipt i n ¥ �o practic� _ la\V in th� P�·obate Cpurt 
er holdmg himself out as quallf1ed to practice m such court 
wuuld be j ust as g��ilty of corl.tempt of court as he ''lould , ' 
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'be in case he attempted to practice either in .the Supreme 
Court or our District Courts. 
To Mr. Sarnuel A delstein, 
Septernber 4, 1929. ) 

W. D. GILLIS, . 

Attorney General. 

A Charge May Not Be' Made By Probate · Court For 
Issuance of ari Execution 

73. QUESTION : 
May the Probate Court make a charge for issuance of 

an Gxecution ? 1 

OPINION : 
Chapter 91 of fhe 1927 Session Law� provides, in part., 

as follows : · 

"The Probate Court shall charge and 
collect the foilowing fees* •:· * 
For all services in. each civil cause, except­

ing trial on is,iues of fact and attach-
ment proceedings - - - - - - - - - - - - - - - - - - - - - - - · - - - - - - - - - - - - - - - - - - $3.00 

For each day of trial of civil cause on 
issues of fa-ct - - - - - - - - - - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - - - - - -- - - - - - $3.00 

For each attachment proceedfo.gs, including 
writ of attachment --------------- - - - - - - - - - - - - - - - - - - - - - - - $2.00" : 

It is then necessary to consider the question of whether 
or not an execution is included within the term "all ser­
vices in each civil cause." In other words, wheth�r this 
term includes the method of enforcing the j udgment en­
tered by the court. 

The authorities seem to consider the issuance of an 
execution as a necessary and requisite feature to the en-. 
forcement of the judgment as entered by the c_ourt, 

In 23 C. J. 306, under Executions� we fin9- th.e following : 
"The term has also been applied to. the last · 

state of a suit whereby possession is obtained of · 
anything recovered, and as including 'the acts · done 
under the writ." 

Under Note 19 we find this definition : 
"The putting one in possession of that, which he 

has already acquired by j udgment of law. 
"Putting the sentence of the law in force. The 

act of carrying ' into effect the final judgment or 
decree of a court." 

In 10 R.  C. L. 1218,  we find this statement : 
"Since a case in which execution has been is:rned , 

is regarded as still pending, the jurisdiction -of -the 
court continues until al.! orders �oncerning the prop- : 

' 
\· . ... 
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erty of the ex�cution debtor have been obeyed, 
where proceedings in aid of · execution are regu­
larly instituted l\efore it.?' 

fo. the case of HuJniston vs. Smith, 21 Cal. 134, we firid 
this stafement : ! ._ 

· ' 

. 
I . 

"The act ex;pressly declares that 'There · shall 
be in this State but one form of civil action for 
the enforcementi or protection of private rights, and 
the redress or prevention o:f private Wrongs ; '  and 
the .terms 'civil action' inc.Jude the remedies pro­
vided for the elfforcement of' judgments." 

From an examinqtion of Section 1 of Chapter 16 of the 
1925 Session Laws it/ will be observed that the 1927 amend­
ment applied the $31.00 charge to all services in any civil 
case, excepting the trial of the issues of fact and attach­
ment proceedings arjd then provided a fee of $2.00 for the 
attachment proce.edings which includes the writ of attach­
ment. This was probably done to clarify any question as 
to whether or not �my attachlr\ent proceedings would be 
in addition to the $3.00 charged and the regular district 
court 01· justice of the peace fee should s_pply. · , . 

Section 6910 of i.the Idaho Compiled Statutes provides 
. as follows : 

· · · 

.. · ·• ·. , · ' "The p artJ� in whose favor judgment is given, 
" may, at any time within five years after the entry 

· �  thereof, have 'a writ of execution issued for its en­
forcement.'' · 

' ' 

No question . should arise as to the fact that an ; addi-
tional charge is maide for the issuance of a writ of attach­
ment as it is issued for the purpose of enabling the sheriff 
or other officer te.i iseize and hold the property pending the 
final outcome of�":the case and an execution would then 
have to be issued by the court in order that the j udgment 
be carried out or :enforced. 

Therefore, it i� the opiniC:n of this office that no extra , 
charge should be :rp.ade for the issuance of a writ of execu­
tion out of the Probate Cour:t under the provisions Of said . 
Chapter 91 of the i1927 Session Laws. ' · 

To Mr. C. E. Cro zii>ley, 
July 23, 1929. i ; 

; _:,-

FRED J. BABCOCK,i 
Assistant' Attorney General. 

"'· I 
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May Not Suspend Sentences or Remit Fines 

7 4. . QUESTION : / .  . 
May a probate'. judge impose a fine and then remit the 

same to the defe,ndant conditional upon his future good 
conduct ? · 

OPINION : 
The remission of a fine is a suspension of sentence and 

authority to suspend a sentence is not granted to the jus­
tice and probate ctmrts. Section 9258 of the Comp'iled Stat­
utes provides for imprisonment pending the payment of 
a fine. This statute1 reads as follows : . 

"When a judgment is entered imposing a fine, 
or costs, or. both fine and costs, or ordering the 
defendant to be imprisoned until the fine, or costs, 
or fine and costs, be paid, he must be held in cus­
tody during the time specified in the judgment, 
unless the fine, or costs, or fine and costs, are 
sooner paid." 

Section 9041 of the Compiled Statutes grants authority 
to suspend sentence or parole a def�ndant at the time of 
pronouncing sentence but it appears that this power is 
limited to our district courts. The legislative act which 
granted this power constitutes Chapter 104 of : the 1915 
Session Laws. ThE; title of that act is as follows : 

"AN ACT TO AMEND SECTION 7991 OF 
THE REVISED CODES OF THE STATE OF . IDAHO AND TO GRANT TO THE DISTRICT 
COURT THE POWER TO SUSPEND OR WITH­
HOLD JUDGMENT IN CRIMINAL CASES AND 
TO PUT A PERSON CONVICTED OF A CRIM­
IN AL OFFENSE ON PROBA'.TION IN THE 
CHARGE OF A PROBATION OFFICER OR 
OTHER PROPER PERSON." . 

It will be noted, therefore, that apparently it was not 
the intention of the Legislature to extend the right of sus­
pension of sentenc·e to the probate courts. It appears that 
prior to 1915 even the district courts did not have this 
po;ver. 

It is, therefore, the opinion of this office that a pro­
bate ccwrt does not have the authority to suspend sentence 
or remit fines. It follows that a fine once imposed must be 
served out by the d.efendant. Lacking the power to remit a 
fine, clearly remission of it could not be made eontingent · 
upon the future good conduct of the defendant. 
To Hon. Harry J. Lamson, W. D. GILLIS, 
January 9, 1929, Attorney General. 

'! .  . 
" .  
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INTOX�CATING LIQUOR 
I 

Federal Permits to- Sell "Tonics" 
I . 

75 . .  FACTS : I i .  
Th�re is being so�d in the drug stores of Idaho at /var­

ious plac�s a "tonic" [hich �s advertised to contaJn not1 less 
than 22 j, alcohol an as bemg made from old wme. Should 
it develop that this / "tonic" is being impo1·ted into i this 
state and sold under! a federal permit, and assuming ! that 
the advertised staten�ents a.re :true-- I 
QUESIT'IONS : i I 

Is it lawfo1 to sell this "tonic" in the State of Idaho ? 
Would the federal permit . make its sale lawful in the 

State of " Idaho '? · · 
OPINION : . I . . . 

Section 2604 of t�e Compi}ed Statutes reads as follows : 
. "Traffic in�intoxicatfr.1g l iquors prohibited . The 

manufacture, isposal and transportation of in­
toxicating liquors for beverage purposes are pro• 
hibited in' the State of Idaho." · 

Se'ction 2605 of �he Compiled Statutes provides : 
"Intoxicati�g liquors defined. The . words 'intox­

icating liquors' as used , in this chapter shall be 
deemed and c4nstrued to ' i.nclude spirituous, vinous, 
malt and fen;nented liqu(ors, and all mixtures and r. 
pr�parations 1thereof, including bitters and other ; 
drinks that mf!Y be used ;as a beverage and produce r 
intoxication." ) · 

. � 
Section 2606 ofr the Compiled Statute,s provides !  

"Traffic i,h and pos�ession of liqupr unla\Vful : i 
Regulation o:tl . alcohol traffic. It shall · be unlawful i 
for any per�llln, firm, company, or corporation, ifs: 
officers or agoents, to sell, manufacture or dispose' 
of any intoxicating liquor or alcohol _ of any kind: 
or to have it\ his or itE possession or to tra'nspor� 
any intoxicating liquor or alcohol unless the sam� 
was procure� and is so possessed and transported 
under a pednit as hereinafter provided : Provided) 
That nothin� in this article sha11 be construed tc;. 
apply to th� manufacture, .  transportation or sa1� 
of wood or �enatured [;llcohoL" . : 

Section 2621 olf the Compiled Statutes reads : I 
"Acquisition/, transportation, . sale and possessiott 

· unlawful. I� sh all be ·imlawful for any person to 
import, ship, sell, transport, deliver, receive or 
have in his ; possession any intoxicating liq1:1ors eJj:" 
cept as in t;his article pro,·ided." 1 
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Because of freqment inquiries coming to this· office in 
reference to malts, "Virginia Dare" tonics, "Wine Elixir" 
tonics, bitters and other mixtures a_nd preparations, adver­
tised usually as medicines and also admitting ' on their 
labels or formulas a considerable content of alcohol. this 
opinion will attempt to cover their field as we)l as the 
specific case presented by the inquiry. · 

From a reading of the above sections of the Idaho Com­
piled Statutes, it is, at once, apparent that if these prepara­
tions . contain enough alcohol to produce intoxication, and 
are sold as a beverage, they are in violation of the_ statutes. 

The next questi�m we then have to consider is whether 
or not these preparations, if not sold or dispensed as a bev­
erage and sold by, a registered pharmacist as a tonic or 
medicine, constitutes a violation of the abo:ve prohibition 
laws. There also appears in th!s question, whether the 
granting of a federal permit for the preparation affects 
the case. · · · 

In the case of State v. Lillard, 78 Mo. 136, the Court 
said : 

•''It has been expressly held elsewhere, that nei­
ther the payment of the United States excise tax, 
nor a license from the United States Internal Re.ve­
nue Collector. will justify the sale of intoxicating 
liquors in violation of the laws of a state. * * *" 

In the case of State v. Wilson, 80 Mo. 303, the Court' 
said : · 

"* * * \Vhen the admixture results in a c:om­
pound falling under the popular designation of 
'bitters' and as such may be called for arid used as 
an alcoholic beverage, it clearly falls within the 
prohibition of the act, although it may possess some 
intrinsic remedial qualities. * * *" 

In the case of State v. Gauthier (Me.) 118 Alt. 380, 
involving a pr_eparation called "Bosak's Rorke Vino," which 
was shown to contain 18 7c alcohol, and the purchaser had 
declared that it wa� "pretty good stuff," but that he could' 
only buy one bottl� .. at a time, the court said that .the evi­
dence showed that it was sold in this case as a beverage. 
The respondent showed that the preparation contained an .. 
undisclosed percentage of various ingredients in some un­
classified degree of faxative, and the content was classified 
as a medicant. The court said : 

"This is not decisive. A liquid may be in some 
small degree . la:xa tive and be classed as a medicine; 
and still he intoxicating in fact and capable of use 
as a beverage." 
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l 
In the case of State v. Certain Intoxicating liquors 

( Iowa) 185 N. W. 145, the question of these .preparations 
is consedered. CertaiJn quantities of Old Reserve and other 
tonics were seized under a search warrant. The National 
Selright Association, a wholesale drug firm in the State 
of lo"Na, appeared a:nd clairiied to be the o'Vvner, and . that 
the liquors seized were bona fide medicinal preparations, 
and not intoxicating liquor�, and incapable of befog used 
as a bever�ge, and asked t1:J.e return of the liquors. 

The trial court held that Old Reserve .and Beef Iron 
Wine were intoxica:ting li,quors , capable of being used as 
a beverage, and · that they were banned under the Iowa 
Law, notwithstanding the federal statute, and the certifi­
cate or permit ; and the Iaquors were ordered destrnyed. 
Evidence 1vas introduced tendhi'g to show that Old Reserve 
had been dispensed and used as. a beverage and that it con­
tained about 20 � ;) alcohol, .and that persons had beco .me in­
toxicated from drinking the same. The claim was made 
that the Old Reserve Distributing Company had a federal . 
permit under which the preparation was manufactured, and 
contended, further. that th,'e state had no right to interfere 
with its distribution and sale. The state did not claim that it 
had the right to · interfere with the distribution of this 
preparation for medicinal :purposes, but urged that it might 
interfere where the article containing alcohol might be· 
sold and used as a beverage. The Supreme Court of' Iowa 
said : 

"Conceding that the liquids in question, and more 
particularly: perhaps the Old Reserve, ·and its for­
mula, be recognized thy the United States Ph?-rma­
copoeia, National Formulary, or the American ' In­
stitute of Homeopathy, this does not control , the 
action of the court in determining whether or :not 
a l iquor is intoxicating, and capable of being · used 
as a bevenige. The fact that the defendant :bad 
such a permit does not guarantee its immunity from 
prosecution in case it m anufactured an intoxicat­
ing liquor fit for use for beverage purposes, either 
under the federal · a.ct or the statutes of Iowa,. nor 
would it gTant immunity from prosecution to ::tlris 
defendant 'when it 1Undert.0ok to keep for sale;! and 
sell, the rnanufactured product of the manufac­
turer of Old Reser1;e, when that product is in : fact 
a n  intoxicating beverage." ' ' · 

Our Supreme Court has considered this queJstion in the 
case of In Re. Lockman, 18 Idaho .465. In this case the evi­
dence showed that four quart bottles of -malt liquor had 
been sold. The chemical analysis sho,•:;;d it to contain 1.28% 
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alcohol. It was sho-i�m to contain enou-gh alcohol to intoxi­
cate only in rare inatances. The court said : 

"The only question to be determined in · this· 
case is whetI1er or not the liquor or beverage called 
'near beer' falls within the purview of the local 
option statute as the words 'intoxicating liquors: are . defined by Section 31 ,  (now section 2605 Idaho 
· Compiled Statutes. ) "  · 

The court said_ further : 
"It is not to be presumed that .the legislature 

(referring fo Section 2605.) would have entered 
into an enumeration qf certaii'1-- drinks commonly 
known and .understood to contain the element of al- ' 
coho! and to be intoxicating if they had in fact in­
tended that ttle test in all cases should be whether 
or not the drink is such as will produce intoxication. 
There would have been no reason for or object in 
enumerating these various liquors, distilled, vinour, 
malt, and fermented, if the legislature had intended . 
that in· all cases the test should be whether or not the · 
drink is in fact such as will produce intoxication. 
The legislature in the enactment . of this law evi­
dently had in mind a two-fold object ; First, that 
of discouragbg. and as far as possible preventing 
intoxication, a;nd intemperatic''e in the ·use of intoxi­
cants ; secol).di, and �qually important, that of '}5ro­
tecting and preventing the boys and young men of · 
the state from. acquiring a . taste for intoxicants, 
and the habit of indulging in drinks and beverages 
that contain the intoxicating element. * * * They 
therefore conc.luded when writing this statute de- ' 
fining the words 'intoxicating liquors' to declare as 
a matter of law that all 'spiritotis, vinous, inalt and 
fermented liquors' are intoxicating, irrespective of 
the amount o:fi alcohol they may contain and whether 
or not the 'particular kind of drink will in fact 

. produce intoxication." , 
· 

. · The court held that Section 2605 of the Idaho Compiled 
Statutes, contains t>�o definitions or classifications of liquid 
beverages : 

. First : "Spirituous, vinous, malt and fermented 
liquors" which are dec\ared as a matter of law to 
be intoxicatfug and for which no proof is required 
except fo show that they come within the enumer-
ation ; and, · · · 

Second : Those other mixtures and beverages not 
enumerated ' but which will in fact produce intoxi­
cation." 

In the second .classification the state must prove that 
the beverage is sueh that it may be used as a beverage and 
produce intoxication. 

From this ruling of our S11preme Court, it is apparent 
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that the question of whether or not any of these: "tonics" 
or preparations might be an intoxicating llquor :Would be 
a question of fact, and the burden would he on the : state to 
prove that it might be used as a beverage and produce in­
toxication, unless it came within the enumerated r class of 
being a distilled, vinous, malt and fermented article. 

It is� therefore; the opi,nion of this office that ;my prep­
aration 'containing alcohol ;capable of being used as a bever- _ 

age in intoxicating liquor under the law of this �tate. The 
state, having proved that the preparations \Vere Oeing sold 
as beverages, there could be no question but. that such sales 
would be in violation of the statutes. 

' : : 
The federal permit would have nothing to do \�ith mak­

ing the sale lawful within the State of ' Idaho. 1 '  
' I 

To Hon. A .  L. Freelw}e,1\ ' 

February 5, 1929 
W. D.  GILLIS, 

Attorney General. 

PUHLICATION 

Compulsory Education Act Must be Published in Full 

76. QUESTION : , _ _ , 

Is it necessary that the compulsory educati.on statute • 

referred to by You as "School Attendance Notic.e" be pub­
lished in foll in the newspaper ? 

>OPINION : 
Section. 991, Compiled Statutes, designates the compul­

sory education Iaw, a's the provisions of Section 1018, Com­
piled Statutes. Section 992 Compiled Statutes, n1akes it the 
duty of the county superintendent to publish this law for 
four irneks, in at least two newspapers of the county be-
fore the opening of school in September. • ·. 

. Section 1018 was repealed by Section 105, Chapter 215, 
Laws of 1921, and by Section 75 11� of the saine chapter 
there was enacted what is designated as the "iCcimpulsory 
education" statute ; and this in most respects 'fa identical 
with Section 1018, C. S:, as repealed. 

When the legislatlwe required Section 1018, C. S.,  to 
be published for the time stated, it clearly intended that 
the entire section should be published and not ai pai:t there-
of. , 

· 

In view of the fact that Sections 991 and 992, C. S., 
ha,·e been neither amended nor repealed, but that Section 
1018 has been repealed, and Section 751/! of Chapter 215, 
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Laws of 1921, apparently enacted in its place, it is my 
opinion that the legislature intE)nded that the requirement 
of Section 992 that· the compulsory education la\v be ; pub­
lished should be applicable to said Section 751/�, and that 
it is intended that that section be published in full and not 
in part. · 

To The Rfohfield Recorder, ·w .D . GILLIS, 
August 18, 1930. Attorhey General. 

·. PUBLIC ADMINISTRATORS 

Duty on Expiration of Term _of Public Admmistrator 

77. QUESTIONS : . 

1. When an 'estate is in the course of s.ettlement by a 
public administrator at the expiration of his term of office 
should he continue to act as such administrator or do these 
duties ·devolve on his successor "? 

2. If the successor in office takes over the duties of 
administrator upon assuming office, what should be done 
as the first steps in settling the estates "? 
OPINION : , 

It is my opinion that upon the expiration of the term 
of office of a c0u11ty treasurer who is ex-officio Public Ad­
ministrator, that he should make return of each estate of 
decedents which he is handling, the value of the same, the 
money which has come into his hands, and what he has 
done with it, .and the aniouht of his costs or expenses 
incurred, and t.he balance, if any, remaining� in his hands, 
and · at the same time, petition the court for a revocation 
of his letters of administration and l:iis discharge as such · 
administrator, and the exoneration of himself and his sure­
ties on his administrator's bond or bonds, and also petition 
the court for the issuan'ce of letters of administration to 
h4s successor in office.; , 

The other inquiry is likewise covered above in that your 
predecessor havillg petitioned the court for. a revocation 
of his letters of administration and the issuance of letters 
of administration to you, you should then proceed to per­
fect your appointment and continue the administration of 
the estate. , 
To Miss Dorothy E. Pf}.wler, 
},fay 2q, 1929. 

\Y. D . 'GILLIS, 
Attorney General. 
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PUBLIC UTILITIES 

A Power Company May Not Be Required t o  Supply 
Electric Current To Be Used in Competition 

78. QUESTION : 

to Itself 
· 

l\Iay a power company be required to furnish a city 
or village with electric current which the said city or vil­
lage will use in competition with said power comipany when 
the power company is now serving the inhabitant& of said 
c i ty 01; village with current ? · 

OPINION : I 
. An examination of this question, together with . the fol--, 
lowing rule referred to, which reads as follows : 

1 • ' 

"In no case will service · be furnished at whol�­
sale for resale purposes where the company itself 
furnishes retail service of the same class or classes 
in the municipality c•r other territory served o.r 
proposed to be served by the applicant or consumer 
of such wholesale service ;" · 

gi ms rise to two questions. . 
First, if the city or village, hereinafter referred to as 

the municipality, constructs and operates an electrical dis­
trib u ting system, is this a governmental function, or is the 
municipality acting in a proprietary capacity ? . 

The case of Los Ange les v. Los Angeles Gas & Electric 
Corpo1�ation, 64 L. Ed. _ 12!1., 251 U. S. 32, was an i aGtion in 
,,·hich the corporation brought suit to declare invalid and ·, 
restrain 'the execution of ;an ordinance of the City of Los 
Angeles iJroviding for a municipal electric street lighting 
system and which provided for the removal and :relocation 
of poles and other property in the public streets o:f the city 
"when necessary in order that the municipal eledric street 
lighting system may he constructed, operated and main­
tained." In determining tbte question of whether -or not the 
city was acting in a go·vernmental or proprietarJ" capacitY: 
the Supreme Co urt of the United States said : 1 · 

"The court reasoned and concluded that what the 
city did was done not in its governmen.tal capacity, 
_-an exertion of the police power,-lmt in its 'pro­
prietary or quasi private capacity ; '  and that there­
fore the city was subordinate in right to the oor­
poration, the · lattf'r being an earlier and lawi:ful 
occupant of the field. The difference in the capa­
cities is recognized, ;and the difference in attend­
ant powers pointed out, in decisions of this couft."  
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There is a long line of authorities which holds that a 
municipality is acting in a proprietary capacity and has 
no greater rights than any other c·ompany 'v:ith 'vhich it 
is competing, unless expressly so given by statute, which 
statute, of course, would have to have been enacted prior 
to the issuance qf the franchis� under which the corpora­
tion or public utility might be operating. · 

The second ;:iuestion for consideration is whether a pub­
lic service corporation; which. is bound to render to the 
public certain services, appropriate to its particular func­
tion, must permit its property to be subjected to use by a 
rival corporation. · · ' 

In this case 1 the po\ver company is selling . electric cur­
rent wh�ch is an item of property and is :furnishing the 
inhabitants of · a certain municipality 'vi th this property 
in accordance with rates and charges approved by your . 
commission. If the municipality desires to construct · and 
operate its own distributing system in competition with 
the power company it does not seem right or j ust that the 
power company should be forced to furnish current to this 
municipality at wholesale for such resale purposes . 

. In the case · of People v. Public Service Commission, P. 
U. R. 1920C, 526, we find the following quotation from 
Elliott on "Raifroads," at page 531, \Ve find the following 
language by the Supreme Court of the State of New York : 

"So, it is said that, 'while a public servic·e cor, 
poration, like a railroad company is bound fo ren­
der to the public certain services appropriate to 
its particular functions, it is not bound to permi� 
its property to be subjected to use by :a rival cor� 
poration, unless by. express statutory enactment. 
and by due process of law the:reunder.' " . 

In the case of Evansville & k Traction · Co. v. Hender­
son Bridge Co. 134 Fed. 973, at page 978 \Ye find the fof:. 
lowing language used by the Federal Court : 

"And 'vhile fully recognizing the well-known 
doctrine that public service coi:porations are bound 
to render to the public certain services appropriate 
to the particular £unctions of the corporation, that 
doctrine has not been supposed to reach far enough 
to make the "'corporation serve the purposes or be 
subjected to the uses of a mere rival in business. · 
One water company or one telephone company or 
one telegraph company or one · street railway com­
pany or, one railroad company, while bound appro� 
priately to serve the general public, cannot unless' 
under express statutory .enactment and by due pro­
cess of law thereunder, be compelled to give itS: 
property to the -uses and benefits of a rival except 
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by some form of condemnation. Tbe rival is not, -
ordinarily, to be included in the term 'general pubc: 
lie.' i' 

From an examination of the above authorities, it' is the 
opinion of fthis office that the power company cannot be 
required to furnish a municipality with electric current 
at wholesale for resale purposes when such municipality 
proposes to use this current in competition with such1 power 
company in supplying inhabitants of the _ municipality. 
To Public U-:tiliti'.es Cornrnis.s�on, FRED J. BABCOCK, _ 
August 13, ;1929. 

_ _  
Assistant Attorney �neral. 

REALTORS 
Term "Deed of Trust" in_ Realtor Act Is SurpluSage 

79. QUESTION : 
, What iS the • meaning of that portion of Section 4 of 
Chapter :184 of the Laws of 1921, as amended _ by Chapter 
108, La\vs of 1925, as amended by Chapter 206, Laws of 
1927, whic!h, after enumerating the different persons who 
are exempt from the provisfons of said act, reads as fol­
lows : ·"Nor to any person selling under a deed of trust" ? 

I 
OPINION : ! 

Words :& Phrases, 1st Series, Vol. 8, page 7125, !defines 
a deed of, trust as follows�: , .  

1"A deed of trust i s  an assignment or transfer" 
of [property to a trustee for the purposes therein 
dec:lared, usually made _iby a debtor to secure some: 
or !all of his creditors, either equally or preferen-1 
tial!y. It is in the nature of a mortgage, and both. 
ar� equally within the provisions of the registry; 
la\ys of North Carolina, and in many respects are 
governed by the same ':Jrinciples of law. Means v' 
l\Idntgomery (U. S.) 23-Fed. 421 ,  424 ; In re Ander� 
son ( U. S , )  23 Fed. '482, 491." I 

All de�ds of trust contain in substance a provision about 
as follows I to-wit : · 

["If default shall be made on the payment of 
any of said sums of principal or interest when due:,: 
in ithf manner stipulated in said promissory note or! 
in !the reimbursements ,of any amounts herein pro.! ·, 

vided to be paid, then the said party of the second 
part ( trustee} his suceessors or assigns on appli-' 
cation of the party of .the third part (mortgagee) 
or 1 his assigns shall se11 the above granted prem� 
ise;s or so much thereof as in his discretion he shall 
find it necessary to seU in onler to accomplish the 
ob;\ect of these trusts." 

I 
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These deeds of trust then provide that the trustee may 
advertise the property for sale and proceed with the sale 
of the same without any court action, the .· trustee being 
empowered to advertise and sell the property- and execute 
a deed to the purchaser. 

It, therefore,. follows that the words you refer to spe­
cifically refer to the trustee under a deed of trust, and 
that such phrase intends to exempt such trustee from the 
provisions of the Real Estate Brokers Law .. 

Our law provides that there can be but one action for 
the recovery of any debt or the enforcement of any right 
secured by mortgage upon real estate or personal property, 
and specifically provides the procedure therefor. 

The Supreme Court of the State of Idaho . in the case 
of Brown vs. BFyan, et al. (Idaho) 51 Pac. 995, had under 
discussion the procedure for the enforcement .of a lien under 
a deed oL 'trust within this state, and after referring to 
the statutes of the State of Idaho, the court stated in part 
as follows : 

"We feel compelled fo hold that the instrument 
in question must be treated and regarded as a inort­
gage. * * * Under the statutes cited supra,. no con­
tract creating a lien upon specific pro.perty for 
the payment of a debt can convey the legal title. 
A mortgage, or any contract in the nature" of a 
mortgage merely <;reates a lien, and leaves the legal 
title in the mortgagor or grantor, which· can only 
be passed out of him by judicial sale, in a proper 
action under the statute, after which such grantor 
or debtor may redeem within the time provided by 
law for redemption of property from execution · .  
sale." 

From the foregoing, it is my opinion that a sale _cannot 
be made by the trustee under a deed of trust in the· State 
of Idaho without j udicial process. 

It is then my opiriion that the phrase "nor to any per­
son selling under a deed of trust" refers to a trustee sell- . 
ing property under strict foreclosure enforcement of a 
mortgage lien, and that such sale is prohibited by: the laws 
of the State of Idaho. Therefore, the phrase is merely sur­
plusage in said Real Estate Brokers Act and has no real 
purpose therein: 

To Mr. Chas. Laurenson, D irector, 
Bureau oi License, 
Department of Law Enforcement, 
!Vlay 14, 1930. 

W. D. GILLIS; 
Attorney General, 
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Residents of Foreign Stat� 
80. QUESTION : 

:May a realtor resident in • another state deal in Idaho 
real estate \Vitl1out securing a: license ? ; · 
OPINION : 

Section 5 6f Chapter 184 of the Laws. of 1921 Of the 
State of Idaho provides as follows : 

"It s:hall be unlawful !for any person to engage 
in the business or act in the capacity of real estate 
broker within .this state without first obtaining a 

""· license therefor.'' 
ParagraiPh ( e) of Section! 9 of the above chapter pro­

vides the niethod for a non-r•esident of the state to become 
an applicant for a license. 

From reading the foregoing provisions, it is my opinion 
and conclusion that a Washington i·ealtor dealing in Idaho 
real estate must comply with the provisions of Chapter 
184 of the iLa\VS of 1921, and must secure a license before 

· dealing in or engaging in the business or acting ,in the · 
capacity of a real estate brc�ker. 

j 
To G ridleii Investment Company, 

Inc., 
W. D .  GILLIS�· 

Attorney General. 
A ugust 2, 1�929. 

RECORDER 
Collection of Filing Fees fo:r Deeds, Mortgages, Easements .. · 

1 From the Departments of the State 

8 1 .  QUESTW:�{: 
May tihe Department pf the State of Idaho require you 

to file and record an easement without the payntent �f the 
recording fee ? · 

·• OPINION '. 
The cmly exception to the fee schedule found in the 

statutes 1of this State or upon which a State Department 
might dtjpend reads as follows : 

· 

i 3713. "EX CEPTION S TO FEE SCHEDULE : 
HABEAS CORPU S : l\VHERE STATE A PARTY. 
No fee, or compensatio!:l of any kind must be charged 
o!r received b�· any officer for duties performed or 
spryices rendered in proceedings in habeas corpus ; 
nor shall any county officer charge any fee against, 
cir receive any compensation· whatever from, the 
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state for any services rendered in any action or 
proceeding in which the State of Idaho, or any state 
board, or state officer in his official capacity, is 
a party."' 

151 

It is apparemt that the only words in this section \Vhich 
i might be implied to warrant the recording of an easement 
without requiring the payment of a fee would be the )\"ords 
"any * * * proceeding." 

We find the word "proceeding" defined in Volume 6, 
First Series, of Words and Phrases, page 5632, as follows : 

"In its general acceptation, 'proceeding' means 
the form in which actions are to be brought and 
defended, the manner of intervening in suits, of 
conducting them, the mode of deciding them, of 
opposing· judgments and of execµting. · Ordinary 
proceedings intend the regular and usual mode of 
carrying on a suit by due course of common Jaw," 
Erwin v. United States ( U. S.) 37 Fed. 470, 4881 2 
L. R. A. 229." ' -

Also in Baldwin's Century Edition of · Bouvier's Law 
Dictionary, pag·c 987, we find the following definition of 
"proceeding" : 

"In New York the code of practice divides 
remedies. into actions and special proceedings. An 
action is· an ordinary proceeding in a court of jus­
tice, by v;hich one party prosecutes another party 
for the enforcement or protection of a right, the 
redress qr prevention of a wrong, or the punish­
ment of a · public offence. Every oth�r reri1edy is 
a special- proceeding." 

In the case of Ex parte McGee (Ore'.) 54 Pac. 1091, we 
find the following definition of the word "proceeding" : 

" 'Proceeding' is defined by Black as follows : 
'In a general sense, the form and manner of con-

ducting jtidicial business before a court or judicial 
officer, regular and orderly progress in form of law ;­
including all possible ·steps in an action, from its 
commencement to the execution of judgment. In a 
more particular sense, any application to a court 
of justice, however made, for aid in the enforce-
ment of ·rights, for relief, for redress of injuries, 
for damages or for any remedial object.' " 

Jt is, therefore, the opinion of this office 'thqt it is 
incumbent upon the county recorder to charge and receive 
a fee for the recording of easements or other papers ten­
dered by the State departments or State officer in his offi­
cial capacity when such papers do not form a part of any 
action or . proceeding. 
To Mr. Forrest E. Robb, 
Februa.ry 27, 1929. 

W. D. GILLIS, 
Attorney General. 
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SCHOOLS 
The Lengt� of the School Daiy Is N�t Fixed by Statute 

i 
82. QUESTidNS : '"" 

1. Is thJ length of the school day .•fixed by law to be 
from 9 :00 A./ M. to 4 :00 P. M ?  . .  

, 
. 

2. May the teacher detain pupils after 4 :00 P. J'!I. as 
punishment �or lack of preparation in their assignments ? 

OPINION : 
At the outset. it should be said that the hours of a 

school day are fixed neither hy statutory law in this state 
·nor by regulation of the Department of Education. Custom 
appears to have fixed the pe£iod from 9 :00 A. M. to 4 :00 
P. M. with an hour's intermission at noon and one fifteen 
minute peribd in the forenoon and also in the afternpon, 
as the period during which instruction shall be given. How­
eYer, those !hours appear to have been employed or arrived 
at solely from the fact that school systems have determined 

:_ that a certain amount of instruction should be given in the 
so-called gmde system and that the normal pupil may ac­
complish tpat measured an;llount of instruction in nine 
months of time of the hours 'I have mentiOned, but neither 
by statute /nor regulation of 1 the department of Edl,lcation 
are the nu[nber of hours fixed. Custom, and the reason"' I 
han above! mentioned, dictates the ones you mention. 

For the secondary schqois, the Department of Educa­
tion has declare\f or defined'. an accredited· high school as. 
one having an aqademic year of not less than 36 weeks, but 
shall include in the aggregate not less than the equivalent 
of not less than 120, sixty-minute hours of class roonl! work . 

. Two hours of manual training or laboratory work being 
equh-alent to one hour's class roofn work. But this; it will 
be noted, ,�s not confined between any particular hours of 
the day. i .· · 

I therefore eonclude, and it is my opinion that neither 
by ' statute nor by regulation of our State Department of 
Education, is it ' required that the school day begin at 9 :00 
A. l\L or end at 4 :00 P. M. · 

Subdi-rision !2, of Section 46, Chapter 215, of the 1921 
Session L:aws en1p0\vers the Board of Trustees of a11 school 
districts in thei state to : . / "l\foke by-laws and rules and regulations for its 

government and that of the district not inconsist­
ent with the laws of the State or with the rules and 
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regulations promulgated by the constituted a:uthor­
ities." 
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It is, therefore, my conclusion that the district trustees 
might establish the hours between which school shall be 
taught within the district. 

Section 1044 of the Idaho Compiled Statutes provides 
that the school month is four weeks of five days. . 

Recurring now to your second question, as to whether a 
teacher may detain a pupil a;fter 4 :00 P. M., subdivision 13, 
of Section 46, Chapter 215 of the 1921 Session Laws, author­
izes the trustees of .s£hool districts to determine the disci­
pline for disorderlycrand insubordinate pupils. 

Section 944 of th� Idaho Com'piled Statutes, makes it 
the duty of every school teacher to : 

"* * * hold ·pupils to a strict account for dis­
orderly conduct or improper li\_nguage in or about . 
the building, on the playgrounds, and on the way 
to and from , school ;  shall keep himself or,rherself · without reproach, and endeavor to impress upon 
the minds of the pupils the principles of truth, jus­
tice, morality, patriotism, and refinement, and to · 

avoid' idleness, falsehood, profanity, vulgarity and . intemperance ; * * * ." 
& 24 R> C. L, 644, under section 102, treating: of detention 

fifter school hours says : · ·. · 

•. 

"The detention or keeping in of pupils for a : 
short ·time after the rest of the class has been , 
dismissed, or the school has closed, .as a penalty;for 
s5me misconduct, shortcoming or mere omission, · 
has been very generally adopted by the schools, 
especially those of the lower grade, and it is now 
one of the recognized methods of enforcing disci­
pline and promoting the progress of the pupils. How- , 
ever mistaken a teacher may be as to the justice ·or 
propriety of im.posing such a penalty at any par­
ticular time, it has none of the elements of false 
imprisonment about it, unless imposed from wanton, 
wilful or nialicious motives. The recognized doc.: , 
trine now ,is that a school officer is not personally 
liable for a ·mere mistake of judgment in the gov­
ernment o:f his school. To make him so liable it 
must be shown that he acted wantonly, wilfully or 
maliciously." 

24 R. C. L. 573, under Section 21, says : 
"The law commits the government and conduct 

af the schools in .general, to the discretion of the 
board of education. of the district, and places it 
beyond that of the patrons. Let the results be 
good or bad, there is no remedy, so long as the 
board acts within the limits of its legal power and 
authority. � * *." 
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_ The limi�ation qpon such detention or penalty is that it 
must be reasonable, · -_ 

It is, th�refore, my opinion and c��clusion that a pupil 
mav be detained after school hours or after 4 :00 P. M., if - • I - - -
that be the �1s�1al hours of dismissal of school, as a penalty 
for lack of preparation in their assignments, providin!f, such 
detention i$ reasonable under all circumstances surnound­
ing the pup1iil. 
To Mr. C. R. McG1:egor, 
October 16, f  1930. 

I 
W. D. GILLIS, . .  

Attorney Ge!leral. 

i 
Employll}ent of ;Relative of School Trustee As Teacher 

i" . 
83. QUES1'ION : . _ _ 

lVIay th!e trustees of a common school district employ 
the step-daJughterr of a sister of one of the board members ? 

I . -

OPINION : • - - - I Subdivision 14 of Section 46, Chapter 215, of th� Laws 
of 1921, reads as. follows : 1 

i''No trustee of any :school district of any kind! 
in �he State of Idaho shall vote to elect any rela-: · 
tive of his or of his immediate family to the posi-' 
tion of superintendent, principal, or teacher of an�/ 
scHool witl1in his district, and in case such rela-'. 
tivb of his • own or his immediate famly shall be an 
applicant for such position in any school within his 
di�trict, the question o:i' whether or not such rela" 
tivie shall be employed shall be determined by the 
refnaining • members of the Board." i I I . 

It \dll be norted at t11e outset that the statute merely 
prohibits /a trust

_ 
ee from vc

.
·ting to elect any relaU�

-
-� of his 

imniediatie family. I am assuming fhat, from youT letter, 
Weston School district No. 10 is a common school: district, 
having three members on its board. It would, therefore, 
require, if one member were disqualified, that both of the 
remaining. members vote iin favor of �11ch applic:ant. 

We niow tui"n to the question of the relationship : The 
word "r�lative" is evidently used in a general or broad 
sense

. 
b.efause .there is . nothing' in t�e sta�ute to . in�ic.ate 

that it l� us�d m a  particular or restricted sense. No 1Im1ta:. 
tion as tio relationship is prescribed. Apparently the degree 
of relationship1 is not mate!"ial. _ The statute appears to 
embracef any relatfre. Both near and distant relatives are 
included!. ' 
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The New Standard Dictionary defines "relative'' as one .. 
that is connected by blood or affinity. . 

;Affinity is a legal relationship which arises as a result _ 
of :marriage or a state resembling it between each spouse 
and the consanguineal relatives of the other. The term has 
been generally defined as the connection existing in conse- . 
quence of marriage between each of the married persons I 
and the kindred of the other ; the connection formed oy mar­
riage which places the husband in the same degree of pro­
pinquity to the relations of the wife a;> that in which she, 
herself, stands ·with them, and gives to the ·wife the same 
reciprocal connection with the relations of the husband, 
(2 c. J. 377) . . 

The step-daughter of the member's sister, is, therefore, 
a relative by affinity. It is, therefoi·e, my opinion that the · 
>Vord "relative" is used in said statute in a general or broad 
sense and includes relationship by affinity as well · as con­
sanguinity, and both near and distant relationships. 

My conclusion, therefore, is that said school member is 
prohibited from voting upon the election of the said step­
daughter to the position of a teacher, and that it would be 
necessary for iboth of the other· m;embers on the school 
board to vote in favor of such election to regularly employ 
her. 

Without a ,  legal contract, the teacher, of course, .could 
not draw a salary, and if the board persisted in issuing the 
same, they would be personally liable. 

· · 

To Miss CorCl H. Jensen, 
.Time 7, 1929. 

(' 

W. D .. GILLIS, 
· Atto1�ney General. 

Trustees ·May Act Only in Regular, Special 
or Adjourned Meetings 

84. QUESTIONS : 
1. Have two trustees the right to hire teachers with­

out a called meeting, or without notifying the cha'irm'an ? 
2. Will the contracts of these teachers be valid? 

OPINION : 
· Replying .to your first question, Section 46, of Chap­

ter 215 of the 1921 Session Laws provides, among other 
things, that the board of trustees of all school distdcts shall 
have the power to employ certified teachers by \vritten 
contract on forms approved by the State Bo.ard of Educa-
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I 
. . 

I 

tion, a copy o� which contract sihalLbe filed with the coJnt� 
Superintendent. · 

• I 
,Section 3S of the above enumerated chapter relate� to 

the meeting� of the board and provides that a quorurrh of 
the board of trustees of common and joint common i dis­
tricts shall consist iof two trustees. This section also IN-o­
vid.es that regular meetings of the board of trustees shiHI 
be held on tpe last Monday of March, June, Septembetr and . 
December, arnd speeial or adjourned meetings of said )::lioard 
shall be helkl from! time to time as the board advises or 
determines. /In the !case of special meetings, written n,btice 
thereof mu�t be 1g]iven to th

.
'e members at least twenty-

four hours ·prior to! said meeti.ng. . . , 
The board can ' act only as a meeting, either regular, 

special or a<Jljourne,d ; and the law clearly cont€mplates that 
individuals /acting : as school trustees shall perform · such 
duties at a /properly called meeting . . , 

· It is, therefore, the opinion o:f this office that two mem­
bers of a �oard of trustees ,, without notifying the third 
member, may not !contract to hire teachers, where they do 
not create �uch contract at a regular, adjourned or special 
meeting of /such b©ard, as they would not, in fact, be func­
tioning as trustees and in compliance with the statutes. 
"' Replyin� to yo1ur second inquiry, it is �Y opinion that 

the contrads of these teachers would not be valid unless 
later ratified by the board of trustees at a regular, ad­
journed or/ speciap meeting, after due notice in the :'.!ase of 

. a special meeting; I do not see that the vote of the people 
of the dis�rict m!entioned in - your letter would have any 
bearing unon the legal aspect of the case. . ; 

To 1'1rs. ll)yrtle R. Da i-is, · · \V. D. GILLIS, 
State Sup1'.rinten�lent of Public Attorney General. 

Jnstnw�wn , , . May 4, 1929. 

I . I 
Athleti� Teams !\Jay Not Be Supported by School Moneys 

85. QUESTION : • I : 
When !the cit�zens of Independent School District No. 4, 

vote a sp�cial le'.\·y to maimtain the upkeep of the Dubois 
High Schpol Gyrimasium a1itd to promote its various activi­
ties, may / such be legally dlone ? 

It is frurther stated : . 
i "In this particular locality this is our only vis-
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ible means of support and as you know in this day ·,, }-"' 
and age, the development of the recreational is con- r 
ceded to be nearly as important as a proper co;urst; ( 
of study." · / 

OPINION : 
The opinion you refer to was to this effect that_-:::there 

is no statutory authorization which would permit aschool 
board to include the expenses of a high school athletic team 
in making trips. I concede your statement in regards to 
the stress that' is placed these days on the development of 
the recreational. , . 

· 

I am regretful that in your locality a levy upon the tax­
payers appears to be "the only visible means of support" 
for your athletiC teams; However, after a re-examination 
of ,the :  authorities and the statutes in connection with this 
problefu this office can only affirm the opinion rendered 
your lVIr. Leonardson. . . 

Paragraph 5 of Section 47 of Ghapter 215 of the 1921 
Session Laws provides the authority for school di�tricts : 

"* * * to levy for the proper maintenance : and 
care of the gymnasium and grounds a special tax 
which shall not exceed one mill on the dollar." 

Clearly that section does not enipo\�er your district to 
employ the taxpayers' money in the transportation of ath­
letic teams. If at the special election there was i added to 
the question the matter included in your letter whfoh reads : 

"* * * to · promote its various activities." 
such addition to the question \vould merely be si;irplusage 
because it would be beyond the power of your trustees even 
by the vote of the qualified electors oL the district to 
authorize the expenditure of money voted in the manner 
you mention. 

The right to grant power to school districts to! the sup­
t f athle�ic teams clearly rests solely 

. . 
with �h!e . legisla­

t until such a statute is enacted your district may· 
fully expend its funds for that purpose. i 

To 1�Jr. Paul Hinchliff, W. D. GILLIS, 
May 6, 1929. 

· 

Attorney : General. 

Qualifications of Trustees · I 
86. QUESTION : c .i 

\Vhat are the necessary qualifications for a person to be 
a candidate for the office of trustee in an indbpendent 
school district ? 
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OPINION : ! · ! 
Sectiqn $3 of the Chap'ter !215 of the Laws of 1921 pro­

vides as follows : 
"Every school district shall be governed by a 

Boand of Trustees cons'isting of three members 
\vho I at the time of theii election and during ten­
w·c bf o ffice! must be q1w/.ified 'lJoters -0f the dis­
trict!; one. of ;whom shall be elected at each regular 
annua! schogl e�e.ctio�-. � * * Pr.ovid�d,  however, 
That m rur:i.l high , JOlnt rural ; lugh, mdependent, 
inde[pendent Class A, joint .independent Class A, and . 
joint indepeiident school districts, the Board of i · 

Trustees shaH consist of rsix members, two of whom ' ' 
sha�l be eleTted anriuaHy." ! 

All trustees in i all districts, it is my opinion, must have 
the same qiualifidtions. 

It is my opinion that no · legislative change has · been 
made as to the qdalifications for voters at school elections 
except in /school Jpond elections. 1 

Paragi;aph 2 otf Section 7 of Chapter 62 of the Laws of 
1929 reads : r 

/ "At sucl� meeting i\nd election no person shall 
be i allowed ;to vote whti is not a qualified elector 
of ; such school district, having the qualifications 
prescribed ib Section l!li of Chapter 215 of the 192� 
Session Laws of Idahc:." 

Section 19 above referred to provides that in : aH elec­
tions in all schod1 districts voters must have the following 
qualifications : . . / : 

, " 1 .  Electors within the meaning of Article VJ:, 
Section 2 5r the Constiitution of the State of Ida)?;o· 

"2. R

J
esidents of 

.
the district at the time ,-bf 

election. . : · 

and in addition o the ·aboiVe, must be : , 
a. "P4rents or guardians of a child or chi!- . 

dren when/ such child :or children are under tweff\y- . 
one years of age, and. when such child or children 
<lnd the · parents or guardians thereof are residents 
<hf the disftrict at the time of the election ; or '. ' b. "A person who pays taxes within the tj.is­
�r�c�

. '�ndl the husband or wi.fe of such taxparr, 

A person wl}-0 pays poll tax does not thereby ;qualify. 
It h>; there�ore, my opinion that a person possessing 

the ab�\·e qualirications is  a ql.ialified elector in /the school 
district

.
· for all elections iexcept bond elections a� provided 

for in Cbapter 198 of the Laws of 1929 which appears to 
pwvide limited qualifications for voters at sucll. electfons. ' : . I 

; · i I ,. ' 
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The property. quJ11ificati0ns as provided for in the last men­
tioned chapter should not be construed as limiting' the eligi­
bility to run for school trustees to taxpayers only� In conclusion, we m!ay sum up that the quaLificatfons 
necessary for a nerson to be a rcandidate for trustee in an 
independent school district are that he must be an elector 
within the meaning of �A..rticle :VI, Section 2, of ' the Con­
stitution of Idahu, a resident ofl the district at the time of 
election ; and, in addition to the :  above qua1ificati0Ils, must 
be the parent or guardian of a child or children of school 
age when such child or children' and the parents- or guar­
dians are residents of the district at the tinie of the elec- · 

tion, or be taxpa�rers in the district or the hubsand or wife 
of a taxpayer. '· 
To Mrs. Myrtle R. Davis, 
State Sitpt. of Pub. Instruction, 
May 23, 1 929. . 

W. D.  GILLIS, 
Att0rney; General. 

Contracts of Em}Jloyments for Longer Period Than One , 
Year Permitted Only to Certain Districts 

87. QUESTION : 
l 

May an independent school district, not a Class A dis­
trict, make a contract for the employment of ar superin­
tendent for a term of more than one year ? 

OPINION : 
Section 46 of Chapter 215,  Laws of 1921 enuni�rates the 

powers of the board of trustees of each school district and 
among other things proviides that they shall have the power 
to employ teachers. Section 47 of the same act provides 
for additional powers to be vested in trustees of independ­
ent and joint independent districts. Section 47-A provides 
further additional: powers for trustees in independent Class 
A and joint independent Class A districts. Among these 
additional powers provided for these two classes of dis­
tricts is the one tc1 hire a school superintendent for a period 
of not to exceed three years. 

If the right ,to' employ a superintendent for three years 
is granted to independent Class A and joint independent 
class A districts, then it is :m;y opinion that Ruch . power is 
denied to districts of a lesser rank. 

· 

It is, therefore, ntw opinion that a school distrid in this 
state not ranking as an independent Class A and joint in-
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dependent Class · A district. may not enter into a contract 
with a superintendent for a longer period than one · yE;'!ar. 

' 

To Mrs. Ross Haddock, W. D. GILLIS, :  
February 27, 1 93!0. . Attorney ! General. 

. , .  

Prosecuting A.ttorney Not Required As Pa.rt Of 
His Duties to Advise School Districts · �· 

I 
88. QUiESTION : / 

May i a school I district call upon the prosecuting attorney 
of that !county for legal services to be rendered ,asl one of 
his official duties ? · · · 

. I 
OPINION : 

Section 3655 'of the ;Compiled Statutes provides 1the gen­
eral duties of the prosecuting attorney. Subdivisions one 
and two provide; that he shall prOElecute apd defend all; ac­
tions," both civil . and criminal, in the district court of bis 
county in whichi the peoj:>le or the state or the county are 
interested or are a party. . ' 

Subdivision :three pr:ovides that he shall give advice 
to the county commissioners and other public officers of · 
his comnty, when requested, in all public matters in which 
the people or the state · or the county are interested or a 
party. · . 

· 

. 

Subdivision : four provides that he shall appear before · 

any grand jury: for the purpose of examining witnesses, to 
draw indictmerits, etc. . 

Sttbdivision five provides for a settlement on the first' 
Monday_ of each month with the auditor for any ffiQneys re-
ceived by him. 

· 

A ' school district is defined '  by Section 3, of Chapter 
215, of the 1921 Session Laws, as a "body corpo:rnte," which 
isf brganized by those maintaining the schools. Subdivision 1�, of Section 46 of said Chapter 2115, Laws of 1921, gives 
tl11e trustees of school. districts authority to

_ 
employ legal 

c�bunsel. · · · · 

t -It is, there±" ore, my opinion that the prosecuting attor­
neY ·nray properly collect, a fee· from your distrfot for legal 
services rend�red. 

To Mr. Cha1. Gaskill, 
Fcb hw ry 28, 1930. 

! 
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\ 
Contracts in Eness of $500 Must Be Let oniy After Bids 

89. QUESTION : 
If a .school ·.district desires to repair a school building 

and the estimate.cl cost will be about $500.00, must the 
Board call for bids or may it employ a person to do the 
same without first advertising for bids ? 
OPINION : 

If the work calls for an expenditure of $500.00 or more, 
the contract cannot be let without first advertising for 
bids. This is required under Section 48 of Chapter 215 of the 
Laws of 1921. That section requires that. the contract be 
let to the lowest responsible bidder, provided, however, if; 
after advertising three times as provided in said section, 
no . satisfactory bids are received. the Board may proceed 
under its own direction, subject, l;l.o:wever, to the approval 
of the State Boru.·d of Education. · 

To State Supt. of Pub. Inst. 
May 20, 1929. 

w. D. ¥ILLIS, 

Attorney Gene1�al. . 

Activity Fund Fee May Not Be Required 

90. QUESTION : 
May a school board require students registerillg to pay 

an activity fund fee or an athletic fund fee as a prerequi­
site to their being .admitted to high school ? 
OPINION : \ 

It is my opinion that there .is no way by which the par­
ents may legally be. compelled to pay the student body 
activity fee. Only such fees may be charged as are author­
ized by statute, and the fee in question is not authorized 

· by statute. The student activity fee is not a tuition fee. 
It appears to be a charge or fee for participation in an 
activity outside of the regular course of school work and 
neither the directors of the district nor the superintendent 
have the expressed or implied authority to coinpel payment 
of · such a charge. The authorities cannot exclude the chil­
dre·n of such parents from school for refusal to pay such 
a fee. 
To 1'vfr. D. T. Williams, 
September 17, 1929. 

W. D .  GILLIS, 
Attorney General. · 
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A Djstrict May Not Erect a School Building 
Jointly With Another Association · 

Dl .  QUESTION : 
Scho�l District No. 12 at Thornton, Idaho, is construct.:. 

ing a recreation hall and gym{nasium as part of their high 
school. Tihe building is not 1::ompleted. The District is bonded 
to the lii:hit. They 'are, therefore, unable to finish the build:_ 
ing and m;ake it available for use. A request has been made 
to Heber J. Grant. President of the Church. of Jesus Christ 
of Latter Day Saints, for a contribution sufficient to 
finish t:llie building. The district is willing to ent€r into a 
contract with the ward organization for the use of such 
building! by such 0rganization if funds are provided by said 
church for the co,mpletion of the building. You request an 
opinion as to whether or not said school district ha.s author-
ity to eriter into such an agreement. 

· · 

OPINION : ; • 
At the outset it musf first be noted that the problem · 

submitted involves a question of joint ownershi� :and con­
trol of the building mentioned. It is my Qpinion that a school 
district !in this state has neither express nor implied author­
ity to enter into 'an agi.·eement of this character. . 

Our Supreme Court in the case of Olmstead vs. Carter, 
34 Ida, , 276, 200 Pac� 134, had before it the question of 
whethei· or not a. rural high school had the .power to expend 
its funBs in the completion of a school bui'lding upon the 
propert[Y of and belonging to a common scho'ol district 
under an arrangemei'1.t whereby the two , districts should 
enjoy the building \Vhen completed. ThEi ' court! !held that 
under !the statutes of this state there was neither express 
nor implied power in a school district to expend ' its funds 
for such a purpose. While the facts involved • were dif­
ferent, it is my opinion that the principle involved is the 
same �s the one which would 'be included! in the proposed 
agreement suggested for �e instant situation. ! The court 
in the �ase ,above cited iieliks upon the case of Stewart vs. 
Gish (Kan.) 198 Pac . 2.59� and quoted with approval the 
following language from the last mentioned case :  

, "Inasmuch as the rural high school district f and 
: the ordinary school district are separate orgatliza­
. tions we think that iwithout express legislative auth-

ity they have no power to join in the erection "of a 
school .house· for their common benefit. The sLtua­
tion that would be so created, involving a di,'ided 
control, no provishm oeiil� made for determining 
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what course should be pursued if a 'difference of 
opinion should arise in some matter of policy re­
lating to the use or the care, preservation, or im­
provement of the building, is so anomalo,us that 
we cannot regard the authority to enter into such 
an arrangement as fairly inferable from that 
granted to each to erect ,a schoolhouse for its o'vn 
use. It is  true that in a p'articular case no diffi­
culty in administration might ever in fact arise. 
But the possibility uf such an occurrence is so obvi­
ous, and the advisability of the plan here sought to 
be followed out is so open to debate, that ·we feel 
constrained to hold that until further legislation on 
the subject a single building may not be erected by 
the two districts for thefr common use." 

163 

As further authority for the court's conclusion, it held 
that the following subdivisions of Section 46, Chapter 215 
of the Laws of 1921, are inconsistent 'With the idea of joint 
control of schoo2 property by separate districts : 

" '8. To have charge of all school property iri. 
their distll'ict and to receive , and hold in trust 'all 
real estate or other property conveyed to said dis­
trict. 

" '9. To convey by 'deed duly executed and de­
l ivered all the estate or interest of their district in 
any schoolhouse, school property or school site when 
directed to do so by a majority vote of the qualified 
electors of said district. * * *' " 

The court further said that the case appears to be one 
from which hardship may result, and as to this the court 
said : 

"But it seems that the hardship gro\�s out of 
the failure of the trustees of the common' school 
district to observe the law. They have commenced 
the construction of a building which they do not have 
funds to 'ci)mplete. Under the law they are required 
to let contracts for the construction of buildings 
upon competitive (bids, and it is difficult to under�. 
stand how this situation arose. The court can do 
nothing but interpret and construe the laws as they , 
are and i� pawerless to afford relief when to do 
so involves a .  violation of law." , 

I , , 

I must, therefore, reluctantly conclude that an, agree­
ment such as mentioned may not be entered into under our 
statutes. 

, 

To Bagley, Judd :& Ray, 
September 24, H\29. 

W. D. GILLIS, 
Attorney General. 
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Rurai High School .Districts Have No Pow�.r 
to Levy for Transportation 

�J2 .  QUESTION : 
What is the maximum amount which a RuraJ High 

School District may levy for the purpose of trans11ortation 
of pupils within the district to and from its high school ? , 

I 
OPINION : 

In r�ply to your inquiry, we wish to call yoiir attention 
-to the provisions of Section 52 of Chapter 215,· of the 1921 
Session ,Laws) as amended by Chapter 162 of the Laws of 
1927, which reads in part as1 follows : · 

"The board of trustees of independent, . inde­
pendent Class A, joint independent, and joint .in­
dependent Class A districts maintaining rural routes 
may levy an additional tax not to exceed four (4 ) 
.lnills upon each dollar of assessed valuation of all 
property within the district for the purpose of 
imaintaining such rural routes ; when such districts, 
ior either of them, are united with other school dis­
!tricts to form a rural high school district of any 
1class, the tax for any such districts so included tin a rural high school district for the support . of 
1 s uch rural routes, fogether with the levy, if any for 
1 maintaining rural routes for the . grade scho_Q.ls of 
: each district, shall not exceed four mills and the 
i board of trustees of such district or districts . so 
· included may determine what portion, if any, of f t he tax so raised shall be used in maintaining rural 
routes to the rural high school and what portion, 
if any, shall be used in maintaining rural ro-..ites 
to the grade school or schools of the district or 

, districts so included and in excess of such amount 
so raised no sum �:hall be expended for mainten­

. ance of rural routes by the board of trustees." · 

ff �s the opinion of this office that Rural High Sc]l.ool · 
Distriets are not delegated the authority to make any tax 
Jeyy whatever for the .• purpose of tran.sportation of its 
pupils. The Boards of Trustees of Independent, Independ­
ent Class A, Joint Independent and Joint Independent Class 
A Di::;i:ricts haYe the po'Ner to make an additiot1al levy not: 
to exceed four ("4) mil�s for the transportation of pupils 
wit hin their respectiYe 1!J.istricts, and it is entirely within 
their discretion \Yhat pbrtion of this tax, if any, shall he 
used in maintaining a rural route to the Rural High School. 
In othl:r words , each district is responsible for the transpor..: 
tat ion o f  its pupils within its district to the · Rural High 
School. Such a uthority, however, does not appear to have 
been granted trustees oif common and joint common school 
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� 

districts. The .above Act is limit�d in its application to the : 
districts menlioned therein. 

· 

The only provision for the transportation of pupils with­
in common school· districts is found in Section 50 6f Chap­
ter 215 of the 1921 Session Laws, as amended by Chapter 
169 of the 1923 . Session Laws, which provides as follows : 

"Provided, That it shall be lawful for the trus­
tees of a . common school district to expend; from 
the funds of the district for the transportation of 
any child or children of school age belonging to 
the district who reside not less than one mile from 
the scho0ol house a sum or sums not exceeding · the 
rate of ten dollars . per school month for any one 
such child." 

The authority is not given in this section to .prorate this 
expenditure in providing an additional route to a rural 
high .school, and1 for that reason, it is our opinion that the 
authority is den�ed to th� trustees to do so. 

The matter ik one that could be remedied by legislative 
action. 1 • • 

To Mr. Sa1nuel E. Vance, 
January 22, 1929. 

LEON M. FISK, 
Asst. Attorney General. 

Furnishing of Transportation Is Discretionary 

93. . QUESTION : 
Is the furnishing of transportation for school pupils 

by the district a discretionary power of the Board of Trus-
tees ? 

· 

OPINION : 
Section 52 of Chapter 215 of the Laws of 1921, as 

amended by Chapter 62 of the Laws of 1929, provides that 
the Board of Trustees of independent districts may leyy a 
certain additional tax for the purpose of maintaining niral 
routes. The section, however, does· not require the:\11 to do 
so. Clearly, it is discreti.onary with the board as to �\"hether 
or not it shall provide such service. It would dnly be pos­
sible to require a board to maintain a rural route by show7 
ing a grave :;i.buse of its discretionary powers in this con­
nection, and sudi. might be shown only by bringing a civil 
action against them. 
To Mr. Dan Oross, 
September 24, 1929. 

W. D. GILLIS1 
AttorneY. General. 
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I ! 
Application of Law Wlhen Children Move From\ 

' One Distriet to Another i _ 

94. QUESTION : 
School ' children who haye beeh residents of a school 

district for about two weeks and who were. included in 
the census for that district go to another district where 
they reside for a period of a year or more. The second dis­
trict bills i the first district for tuition. Is this a proper 
charge against the first district ?  

· 

. I • 
OPINION : ,  , 

For th� purpose of this ppinion, it will be assum�d t.hat 
both of tfuese dlsfricts are icommon school districts. ·.  

The statute makes no provision for the paym1mt of a 
claim of this character. 

It would also appear that this family is of the transient 
type, and itheir actual place of residence would be wherever 
they have stopped long enough to acquire one. 

' 

The provisions of Section 828, Compiled Statutes, as 
amended i by- Chapter 235, Laws of 1929, would, .not be 
applicable as it is not a question of pupils living in ithB first 
district and obtaining permission from the County Superin­
tendent fo attend school in the second district. Neither 
would thle provisions of :Section 998, Compiled Statutes, 
apply, no�· the provisions of: Section 999, Compiled Statutes. 

It is, !therefore, my conclusion that the bill of the sec­
ond d�striict directed to your district would not be a proper 
charge and should not be paid by you. The legislature has 
made no ' provisions for the same and until it does, , tuition 
payments of this characteir may' not be required. 
To Mr. Charles Lynch, W .D. GILLIS, 
January /31, 1930. Attorney General. 

I 
I Transfer of Pupils 
I 

Q I . 
95. UESTION : 

In th'e event a County Superintendent makes an order 
transf erl-ing pupils to another district . must such district · 
accept the pupils ? 

· 

. I 
OPINION : . 

Chapter 235 of the La\'�;s of 1929 which amended Section ' 
828 of the Idaho Compiled . Statutes provides that the Coun­
ty Supehntendent of Schools shall conduct a hearing after· 

i 
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the giving of a specified notice and quoting from the por­
tion pertinent to your inquiry, . said chapter provides : 

"If at such hearing the county superintendent 
finds that it is for the best interest of said pupil to 
attend school in any other district in the county, he 
shall make an order to that effect and �he county 
su·perintendent of schools iS hereby designated as 
the sole judge of necessity for making such change." 

From .an examination of / the foregoing section, it is 
my opinion tha,t, if the County Superintendent of .Schools, 
as the sole · judge of necessity, determines that a child 
should go to another district, that such other district must 
receive such pupil. 
To Mr. Bash L. Bennett, 
September 17, 1929. 

I 

W. D. · GILLIS, 
Attorney General. 

Items Making Up Tuition Charge 

96.  QUESTIONS : 
In connection with Chapter 235 of the Laws of 1929, 

which amen.ded Section 828 of the Compil�d Statutes of 
Idaho, which provides that the County Superintendent, 
where pupils are transferred from one district to another, 
shall certify the per capita cost of education in the district 
where the pupil is permitted to attend school, · what items 
are used, in estimating the cost of educatipn in the dis-
trict ? · 

Would it indude any transportation ? 
Would it include any capital outlay such as playground 

equipment, maps, etc. ? · 

Should average datly attendance, number enrolled, or 
census lists be used to find the per capita cos1t ?. · 

., 

OPINION : . 
May I say at the outset that the opinion. of the former 

Attorney General to which you refer is not S;PPlicable. That 
opinion had to do with a law greatly differing in terms 
from. the present one. 

Your inquiry has been given very serious and careful 
consideration. It is one of administration ni.ther than legal 
interpretation. In considering it, we have gone to a number 
of sources of information outside of the law books. · 

Chapter 235 of the' Laws of 1929 reads in part perti­
nent to this inquiry, as follows : 

""' * * The county superintendent of the' coun- · \ 
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ty w\;erein such pupil resides shaU certify to · the 
board of trustees of the district wherein the pupil 
resides a statement of the · per capita cost of educa- . 
tioh in the district where the pupil is permitted to 
atten� school. Upon receipt of such statement said 
board of trustees . shall cause an order for a war­
rant Ito be drawn on its school funds in an amount 
equal to the cost of educa'.;ion as shown in the coun­
ty superintendent's certificate, and the amount of 
such! warrant shall be cn?dited to the funds of the 
dist1jict in which such pupil attends school." 

The fir:;;t ques tion, therefore, which presents )t�elf is 
: that of thef per capita cost of the education of the plupil in 
the district! to '\Vhich, he has. been transferred. This cost is · 
borne by tlhe district from which he transfers. In det:ermin­
ing what the per capita cost shall be, we have adopted the 
plan accepted by the United States Government in making 
computati�ns of this chai;acter, and it is  our opinfon that 
the per capita cost herein. mentioned should include all 
items of �xpenses, save those represented by capital out­
lay, and capital outlay we .limit and refine as the i money 
imested in school buildings through bond issues. It follows, 
therefore, /' that bond issues, and interest on sinking funds 
and Ievies1 for sinking funds should not be included! in the 
per capit1 cost. U'he items which should be included will 
be roughly stated as follo»vs : 

l '.  Tot::il outlay for te;achers' salaries. 
�' Cost of textbooks, if furnished free. 
3:. Supplies for instructions. 
41. School nurse, mu;;ic teacher, etc. . 5. Pro rata cost administration superintendent 

and Clerk. 
G. Cost of heat, light, power and water. 
·7. Cost of janitor service. 
S.  Cost of supplies for operation. 
p. Cost of 'varrant :interest. 

10.  Insurance. 
1 1 .  Cost of repairs. 
l �J Cost of trn.nsportation, if furnished. 

The abon items of cost must necessarily be computeq 
on an annual basis. The Superintendent having determined 
the total cost of educatiori in the year, must then compute 
it for tlne individual student. Having determjned the total 
cost of, �ducation in a giv'en district, in order to ascertain. 
the cost! per pupil, or the per cal?ita cost, it is necessary to 
determine �he number of pupils' educated. Sectiion 37 of 
Chapte1I 215 of the La·ws of 1921, as amended by Chapter 
95 of the Laws of 1927, requires the clerk of the board 
of trustees of each district within fifteen days aftei� the 

I 
I 
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fourth Tuesday of September in each year to enumerate 
all children in his bona fide resid.ence, and · report such 
enumeration to the County Superintendent. It is o]lr opin­
ion that this census record should be the basis for the 
Comity Superintendent to . determine the per capita of the 
individual student. Having determined the n.umber of pupils 
in a given district, presumably educated therein, this num­
ber may be divided into the total cost of education for a 
given year and the result will be the per capita cost of edu­
cation in the district in question:. 

It is, therefore, my conclusion and opinion that among 
the items employed in estimating the cost of a school in 
a district, transportation would be included, but that capi­
tal outlay s}:iould not be included. It is my opinion that 
maps and supplies are costs of operation but playground 
equipment worud not be. · 

To State Supf of Pub. hu3. W. D. GILLIS, 
Septernber 10, 1929. Attorney General. 

School Districts May Not Refund Warrants 

£t7. QUESTION : 
May the warrant indebtedness of a common school dis­

trict when changed to an independent school district be 
refunded ? ' 
OPINION : 

As appears from the Auditor's letter, I assume that 
Common! School District No. 44 of Valley County was 
changed tb a school district of higher rank a.nc1 is now Inde­
pendent School District No. 2 of said county, and that Com­
mon School Distript No. 44 did not lapse, as indicated in 
his letter. Therefore, Section 25 of Chapter 215; Laws of 
1921, i·elating · to the r efunding of warrant . indebtedness 
by the Board of County. Commissioners does not apply. 
Section 24 of Chapter 215, La\vs of 1921, defines a lapsed 
district. This is further borne out by the fact that the 
common school district was raised to a higher rank. There­
fore, it could n::>t lapse. 

It, therefore, follows that the character of the district 
. · has been changed, the change having been made as pro­
" vided by Sections 5 and 6 of Chapter 215, Laws of 1921. 

It is my opinion that the li'ability of th� former district 
still exist:; although the c�aracter of the district has been 
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I 
changed. I Jm unable to find .:any provision of our statutes 
giving a school district, iridependent or otherwise, the .right 
to refund i�s warrant indebtedness. . 

There '"las an emergency act pas&ed by our legis1ature 
in 1925 kno"fNn as Chapter 199; Laws of 1925, giving a :School 
district such right, but such act expired on January· I, 1927, 
and no law �al? been enacted since that time giving a school 
district th� power to refund its warrant indebtedness. 
To JV!r. E. Tvl. Hoover, w. D. GILLIS, 
Commi.ssioher of Public Inve:?tnients, Attorney General. 
October 29( 1930. . 

. I , 

I � 

"Lapsed" D1strict Defined i : ', . . 
98. QUESfIO� : 

· • 
. 

What is the meaning of the v:;ord "lapsed" in connection · 
with the �chool la\v relating to lapsed districts ? , 
OPINION : I . 

·.· .. 

Section 24 of Chapter 215, Laws of 1921, reads .. in part 
pertinent �o this inquiry as follows : 

! "A ·school shall lapse when for a period of one 
( l � school year it fail ? to maintain school for at 
least four ( 4 )  consecutive school months or when 
fol: a period of one ( 1 )  school year it, fails to keep 
utj its organization or 'officers, or when it has an 
a vie rage attendance for six ( 13) consecutive months 
of only five ( 5 )  pupils or less ." · 

Once a district lapses it ceases to exist and the terri�· 
tory incl�ded therein is the same as unorganized territory; 
except, However, it is properly . assessable to pay off any 
unpaid b1bnded or warrant indebtedn,ess. 0 

• 

Since) the territory ma;y be considered as unorganized 
territoryr it could properly join another distriet. This, how .. 
ever, wo1.Jld not affect its bonde�in tedness fixed there­
on prior !thereto. Under Section :-- f Chapter 215, Laws of 
1921, th� original district \'rould e assessed annually for 
the unpaid indebtedness ;until the same was paid. This. 
would rtiean, of course, that if the territory of su�h lapsed 
district �ms attached to another,. the portion of which had 
lapsed '':ould b_e liable for the amount of the bonded indebt­
edness it had \.treated while a subsisting district and its 
portion /of the �urrent obligations of the distr�ct to which 
it became attacned. · 

' ·. 

It isJ therefore, my opin.ion (first) , that a lapsed district 
I 

. 
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may be joined to another district, and (second) that its 
original boundaries remain intact for the levying of taxes 
to liquidate it� obligatjons incurred prior to the . time it 
lapsed. 
To Mr. Harlan D. Heist, 
July 2, 1929. 

W. D.- GILLIS, 
Attorney ·General. 

Tax Anticipation Notes of a School Distfict 
May �ot Be Refunded 

�9. QUESTION : 
May tax a:iJ.ticiJ;?ation notes of school d.istriats be re-

fun&d ? Q 
OPINION : . - · [ . 

Section 1 of Chapter 187 of the Laws of 1925' provides, 
i_n pertinent part, as follows : i . 

"A taxing ciistriet, within the meaning of this 
Act, is any * * *, independent school .district, special" 
ly chartered school district, now or hereafter or'-
ganized."· ' 

The amendment made by the legislatm:e ofi 1927 did 
not change this materially, so far as the question herein is 
affected. 

· 

. : 
Section 3 of said Chapter 187 provides as follows : " I . 

"A taxing district may borrow money for the 
purpose of meeting current expenses, intt>rest and 
:sinking :funds on bonds and for the other lawli'ul 
corporate purposes, not in excess of sixty-five per 
cent of the unexpended taxes levied for the current 
year, issuing therefor negotiable notes of .such tax­
ing district bearing interest at the lowest rate bb­
!t;ainable not exceeding six per centum per annui!n:" ' . J • I 

Section 4 of said Chapter 187 provides as foFows : 
· . "In t�e- event that the r_evenue in _any one yeaf ·is 
�ot suff1c1ent through delmquency m the · payment 
,of taxes, or arty other cause, to pay the debts of any 
taxing district mentioned in this ,Act, SUl!h taxing � 

district shall, in . addition to other levies .now pro­
vided by law, levy in the next succeeding year a 
tax sufficient to pay all of such outstanding debts ; 
Provided, that such extra tax shall not exceed 5 
mills on ea.ch dollar of assessed valuation. Such fax­
ing district !Ilay · borrow money in anticipation i of 
the collection of such extra tax to pay such indebt-
edness." ! 

Section 5 of said Chapter 187 provides as· follows : 
! ,\ 
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i 
"To provide for the payment of .such notes or 

bonds and interest at maturity, there is hereby 
created a special fund to. be known as the 'Treas­
ury /Note Redemption Fund.' * * *" 

Section 16 of said. Chapter 187 provides as follows : 
"The notes authorized. by this Act shall not run 

fonger than · July first of the year following that 
in \'fhich the levy is made or determined upon." 

Section ! 61 of Chapter 215, Laws of 1921, provides as 
follows : / . 

'fThe Board of Trustees of any school district 
of the State of Idaho may issue negotiable coupon 
bonclis of said district for the , purpose of paying, 
redeeming, funding, refunding,' purchasing and re" 
deeijning the outstanding bonded indebtedness of 
said district whenever the same can be done to the 
profit and advantage of the district and without 
the 1 district incurring any additional indebtedness 
or ]iability .. No bond, however, shall be sold at less 
that' its par value and the proceeds thereof must 
be evoted to the paym;mt, redemption or refund­
ing of the outstanding bonded indebtedness of the 
dis rict.* "': * "  . 

The la!ngu'age of SectiO:n 4 of Chapter 187, Laws of . 
1925, is smch as to indicate that it was never contemplated 
by the legislatm�e in _ _  providing for · the issuance of negoti­
al;lle notes! that the same might be refunded. It will be noted 
that this ,section. provides : 

I "In the event ·that the revenue in any one year 
is not sufficient through delinquency in . the pay.­
ment of t:,lxes, or any other cause, to pay the debts · 
ofl any taxing district * * ", such taxing district 
shh!!, in addition to other levies now provided by la}\·, levy !in the nex t  sHccecding year a tax suffi­
cient to pay all of such oHtHta nding debts : * * *'' I . ·  , , . 

This :mandatory provision is limited only by the pro-
vision that, the extra tax shall not exceed five mills. r 

Chapter 18T is a special act, and "its. evident intention 
is that �he taxing districts, including independent school 
districts, '  may have the priivilege of putting their districts 
on a cash basis for the maintenance and operation of the 
schools. : 

· 

, An fodependent sc.hoo1 district · may issue notes not 
in excess of sixty-five per cent of the unexpended taxes 
levied for the current year. It, therefore, follows that to 
allo\v a 1school . district to refund note;:, in the amount of 
sixty-fh1e per cent of the unexpended taxes for a period 
of twenfy years ·wot!ld not put the district on a cash basis .  

It  is, : therefore, my cmiclusion and opinion that an inde-i • . ' 
! 
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pendent school district does not have authority to refund 
its negotiable notes issued in anticipation of the collection 
of taxes. 

· 

To ComrJ of Public Investments, 
June 26, 1929. 

W. D. GILLIS, 
Attorney ,General. 

SCHOOL : BONDS 
Proposed Bond Issues for Erection of School Buildings 

' and a High School Gymnasium Should Be 
Submitted Separately · 

100. .QUESTION : 
The Independent School District of Boise City desires 

to submit to the qualified electors of the district the ques­
tion of voting a bond issue in the amount of $29q,OOO.OO, 
for the . purpose of "making needed additions to the Roose­
velt, Washington and Whitney grade buildings, and the 
erection of a new Whittier grade building" and alst> for the 
erection of a high school gymnasium. 

May the district subm\it the above as one proposition 
or should the same be placed before the voters as separate 

·questions ? 
·OPINION : 

Section 14 of Chapter 38, Laws of 1929, provides in 
part pertinent to this inquiry as follows : 

"The, laws of the State of Idaho now applicable 
·to schoo� districts of the class to which :the Inde­
pendent School District of J?oise City would belong, · 
if organized under the general la*s or as the same 
may be hereafter amended or enacted, in relatibn 
to : 

"* * '  * 
" (b) The issuance and 'refunding of bonds by 

such districts, the form and plan of the bonds to 
be issued, the registration and sale thereof ;. the 
redemption of bonds and the calling of bonds for 
payment, 

"* * * 
" (d )  The public depository law and other laws 

relative to the safe-keeping and protection of the 
fund's of the District, insofar as the same may not 
be inconsistent with the provisions of this Chapter, 
shall :ipply to and govern said Independent School 
District of Boise City." · ; 

· 

The above me!).tioned Chapter 38 amends the charter of 
Independent School District of Boise City, origina_lly grant-
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ed by the Eegislat�re assembly of the Territory of Idaho. 
In my opinion th'e foregoing quoted reference \vould be 
construed �Y the ,courts to mean that the general .school 
laws are applicable in reference to the Independent School 
District of !Boise City in connection with the· issuance and 
refunding bf borids ; in other words, that those powers 
granted-· by.' Sections 46, 47 and 47.-A of Chapter 215j. Laws 
of. 1921, m_ay b� exercised by the Independent Schopl Dis-
trict of Boise City. . . 

While there is nothing before me in reference ; to the 
class of your schpql district, I think . we can propei·ly as­
·sume that it is of the same class as an independent Class 
A district.1 1 Such la district must employ at least twenty 
teachers ai$.d contain within its limits at least $2,(5.00,000 
of curren� ' assessed valuation of property. It i s  common 
knowledge/ . that rour schoo[ district would qualif;r as to 
those requirements.· · · . 1 

We now turn jto an examination of the statutes/ applic­
able to art independept cl;;iss A district, which grant the 
power to assue jjonds to ac.quire or purchase school sites, 
and to build or �rovide one or more · schoolhouses. 

Sectiom 57 of !Chapter 215, laws · of 1921, as amended by 
Section 1,/ Chapter 121, Laws of 1927, provides in pertinent 
part as fo[lows : ! 

"The purpose for which bonds may be issued is ' 
to acquire i or purchase school site or sites, to builcii 
or; provide one or more·:schoolhouses or other needed, 
buildings in said district, or to add to or repair: 
saiid building or buildings or to provide or furnish 
thie same with all furniture, apparatus, or equip-' 
ment includfng lighting and heating, necessary to 
maintain and operate l;he school or schools, or any 
a;nd all of said purposes. * * * "  

Section 14 of Chapter 215, Laws of 1921, as am1cnded by 
Section 1 of Ch;apter 100, Laws of 1925, and as amended 
by Section l, Chapter 259, Laws 6f 1927, provided· in part 
as follo,,is : · 

i "Notide of all school elections of whatever n·a­
ture or for whatever purpose * * * must be given 
b)· posting notice of said election * * *. Said notice 
* * * must contain a brief but  clear sta tement of the 
purpose tjf said election, * * *. * * * and in case 
df bond E>lection, the amount of the issue, purpose 
rind period of issue, and form and plan thereof. 
� * * " ! . 
! , • i - ' Sectfon 47 bf Chapter 215, Laws of 1921, pr9vides in 

part as . followi : . 
' 

. 
· "Jn 31ddition to and supplementary of the po·W-

' 
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ers arid duties prescribed in Section 46 ,  the Board 
of Trustees of Independent and joint independent 
districts, shall have the power and it is their duty : 

"* * * 
" ( 5 ) ,  To purchase or otherwise acquire grounds 

or sites fo'r playgrounds and gymnasiums and b'uild 
and erect gymnasiums in their districts, either in 
connection with school buildings or as separate 
buildings ; to equip and maintain all such play­
grounds and gymnasiums with all necessary appar­
atus and· fixtures ; to issue and sell bonds in the 
manner as ,provided by law to raise money for. the 
purpose of buying such ;grounds, sites and building 
such gymnasiums and purchasing apparatus · and 
fixtures therefor ; * * *." · 1 

175 

The legislature in the year 1923 amended $ection 47 
of Chapter 215 of the Laws of 1921, which amendment, in­
sofar as the question_ is at issue herein, made no I change in . 
the · law, that is,' Subdivision 5, above quoted, ·>Vas in no 
wise amended, and the law now appears to be that an inde­
pendent Class A school district has the power ttj pu_rchase 
or acquire grounds or sites for gymnasiums, and to issue 
and sell bonds therefor. · ' 

. i 
Insofar as my investigation has gone it indicates that 

for the first time ih 1921 school districts of the Class men­
tioned were empowered to bond for the consttuction of 
gymnasiums. • , · j We now turn to this pertinent fact---'-that from the fore­
going it will be noted that there are t�vo ·sets df statutes 
in relation to the question at issue herein ; onei is to the 
effect that the board of trustees of any schopl district 
within the .state may' issue bonds-

"* * ''-to build or provide one or more school­
houses o:t other needed buildings in said district; or 
to add to or repair said building or buildings,1 or 

' to provide or furnish the same with all furniture 
apparatus, or equipment, including lighting . and 
heating necessary to maintain· and operate the school 
or schools, or any and all of said purposes. * *i *" 

The other is that the boards of trustees of independent 
class A districts. have the power-

"* * * To purchase or otherwise acquire grounds 
or sites for playgrounds and gymnasiums and build 
and erect gymnasiums in' the districts, either in con­
nection with school buildings or as separate bu[ld­
ings ; * * * to issue and sell bonds in '(;he manner 
as provided by law .  * * . * ." 

The issuance of bonds for the building of s�hool houses 
and the issuance of bonds for the building of gymnasiums 
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being prov�ded fotj in separate statutes, I am :lnclined to the 
view that they ar� separate and independent purposes, and 
being such1, may ;not be vot�d upon as one proposition or 
question. I : ',  � 

Our Surpreme ,iCourt has riot directly passed upon this 
question. lit did, liiowever, in the case of Ostrander Y. City of · Salmon�, 20 Ida. 153, employ Janguage in my opinion 
applicable ' to youi· inquiry. At page 162 of said case it is 
said : 

'"No do�bt it oftt:n occurs th::-.t where several 
proposed improvements are to be paid for by bond 
issue, one or more may be favored by a majority. 
of the voters, while others may be strongly opposed, \ 
and rathe� than defeat the proposition favored,  
the. voter will be forced to accept the pr9position 
which he l�onestly opposes, if different and distinct 
purposes could be incorporated in each separate 
submission; But where : the subjects are different, 
and have no natural ur necessary connection, and 
the questions submitted indicate different purposes, · 
such questions cannot be submitted as one question, 
and this i5 specially true under the provisions of 
the statute which enumerates said purposes, as in­
dependenL and separate purposes. There is no prc·­
vision in :the statute 'which prohibits the submis­
siOn. of a !lumber of_ propositions or questions at one 
time, prOYiding SUCh ordinance specifies each sep­
arate question or proposition as such, and provision 
is made hy which the voters are given opportunity1 
to 11ote upon each specific proposition or question 
independe:nt of the other questions submitted at 
the . same1 time. This may be done upon a single 
ballot, hljt the ba1lot must state each proposition 
3eparately, so that the voter may be able to ·express 
his wi11 'fith referenoe to each question. * '* * The 
designatipn that $30,000 of the proposed bond issu;) 
would be! used for .the purchase of the water sys­
tem of the Salmon City Water Company, and not 
tiJ exceed $15,000 to be used to .enlarge and extend 
�aid system, e states .one general purpose, that . of 
acquiring and improving a water system for said, 
city, anq both relate to the sa!ne subject matter, ", 
and ·constitute but · one purpose as defined by the 
!statute, :and might well be submitted as one propo­
:sition ; but the construction of a municipal build­
) ing, hm;ing no com�ection whatever with the ' ac­
'quiring 'o!· constructing of a :wat.er system, and .·not 
being a :  part of the same, should have been sub­
mitted as a separat:e and independent proposition, 
* * *." i I 

I rn)te fronh your statement that one of the purposes of 
issuing- these bonds is f0r_:_ 

"* ,; * making; needed additions to Roosevelt, 
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Washington and Whitney grade buildings; ahd : the 
erection 

. 
of a new Whittier grade building *, * , *." 

The cases of King. · v. Independent School . District No. 
37, 46 Ida. 800, and Howard v. Independent School Dis­
trict, 17 Ida. 537" clearly declare the rule that. the inclusion 
of the making : of those additions and the erection of this · 
school building: in one question is authoriz�d, : bLlt it is my 
view that the ! erection of a gymnasium being authorized 
by a separate �tatute and being a different purp0se, should 
be included in :a separate question. · 

To summar�ze : It is my opinion that the purposes for 
which. the boncis �are to be issued by the Iridependent School 
District of Boise City should not be voted upon as one 
proposition, bu:t that the same should be submitted to the 
voters' in two .questions, the one reading in subsfance as 
follows : 

· 

"for •:he purpose of making needed additions to 
the Roosevelt, Washington and Whitney grade build­
ings, an� the erection of ·a new Whittier grade 
building,." 

and the other : 
"for :,he purpose of erecting ·a high school g�·m-

nasium."· · · · 

It is my further opinion that these two questions m�lY 
be submitted at the same time. This may be done upon a 
single ballot, but the ballot must state each proposition 
separately so that the voter may be able to express his 
will on each ql;;estion separately. 
To Board of Education, 
Boise  Public Sehools, 
May 27, 1930 . .  

w. D '.  GILLIS, 
Atto1:ney General. 

SCHOOL BOND ELECTIONS 

When Amount of Bonds Voted Exceed Limit Permitted 
� Lesser Amount :May Be 

.
Issued 

101. QUESTIONS : 
1. Whe-n a school bond election authorizes an issue of 

bonds in an �amount which when added to the present in­
debtedness of the district, exceeds 6 '} of the assessed valu­
ation of the district, may the district issue bonds in a 
lesser amount which does not bring the total debt past this 
limit ? 

I 

1 -
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2. What is meant by V.•arraiit indebtedness ? 1 
3. l\��Y a bo�d issue1 be voted, a portion of tbe pro­

ceeds of 1vhich is, to be issued for improvements provided 
by· statute, and the balan1e t9 retire' warrant indeb�edness ? 
OPINION :. � ' , · i 

Answering yaur first inquiry : Section 56 of :chapter 
215 of the 1921 Session Laws, as all'l!ended by Chapter 185 
of the 1927 SessiOn Laws, gives the board of trustees of a 

. school district power to submit to the qualified voters the ' 
question as to. whether ot not the board shall be empowered 
to issue negotiable coupon bonds of the district .· in an 
amount and for the period of time .to he named in . the elec:­
tion. The amount of bonds in common, joint common, inde­
pendent and joint independent school districts shall not 
exceed at any t�e, including outstanding in(]ebtedness in ' 
the aggregate; 6�� of the rassess�d valuation of the taxable 
property of said /district. � 

.· 
· 

In the case ©f' Shover v. Buford (Colo. )  208 Pac. 470, 
having :to do with a situation similar to that involved in 
the firsrt question, the court used the following language : 

, "The parties themselves are in accord that tljie� 
isubstantial question involved is whether the ·vo,'te 
·Of the electors at thf. called meeting to instruct the 
!school board to issue bondli in 'the sum of $20,0�0 
, for buildiing a schoo1house, which sum is in excess 
· of the statutory limit, prevents the board ftom 

issuing bonds for the lesser sum of $14,160, which 
is within ;the limit ? " * * * . 

"In Stockdale v. : School District No. 2 of Way­
land, 47 ' Mich. 226.; 10 N. W. 349, in an opinion · 
by · Judge Cooley, it was held that a vote of the 
electors of a school! district in favor of the issu­
ance of bonds beyond the statutory limit neverthe­
less was valid to tihe extent that would have been 
admissible had the limited sum been proprosed a:tjd 
voted, ap.d cites l'UcPherson v. Foster Bros:, 43 
Iowa, 48!, 22 Am. Rep. 215. In the Iowa case there 
is an elaborate d'iscilssion by the court of: this 
proposition. The court said that, where a �chool 
district 'mav become indebted in a certain'. amount 
by bonds, a·nd the electors of the. district authorize 
a debt b excess of that amount, such authorization 
is void ·only as to the �cess and valid as to the 
sum which it is n'ithin the power of the district to 
issue. 'I1hat decision seems to us directly · in. paint 
and · is :authority for the judgment entered below 
authorizing an issue only of a lesser amount than 
that voted, because it was within the power · of ,the 
district ' to vote such lesser sum, and such authority 
to issu1:1 the lesse;r is included in the vote for ! the 
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larger sum, a pa�t of which is invalid. 
"In Yaughn v. School District No. 31, 27 Or. 

57, 39 Pac. 393, the court decided that, ·where two­
thirds o:fl a proposed expenditure by a school ·dis­
trict for building a school house is the measure 
of the power to issue district bonds, and the school 
board, although instructed by the electors · to issue 
such bonds in the sum of $3,000, had no autho'rity .to 
issue them in behalf of said district in a greater 
sum than $2,000, but the vote of the electors was 
sufficient authority.' for the issuance of bonds to 
the extent of the lesser sum, and the .·board was ­
permitted to issue. them in that proportion."-

It is apparent from the quotations from the above cases, 
that the board would be .authorized to issue bonds • in a 
lesser amount than the amount authorized by the electiop, 
provided this lesser sum when added to the other indebt­
edness did not bring the aggregate above the1 6 % of the 
assessed valuation. 

Replying to1 question Number 2, the warrant indebted­
ness of any year would be the maximum amount of unpaid 
warrants outstanding at any time during that year. 

Replying to your _third inquiry which has to do with 
the question as to whether or not a bond issue may be 
voted, a :Portion of the proceeds of \vhich is to. be employed 
for improvements provided by statute and .the balance to · 
retire warrant indebtedness, Section 57 cif Chapter 215 '.of 
the 1921 Session Laws, as amended by Chapter 121 of the 
1927 Session Laws, declares the purpose for which bonds 
may .be issued. but it does not include as .a purpose tbe 
retiring of warrant indebtedness. · 

From an examination of Mr. Atwood's letter, based ·on 
the assumption gained therefrom, that after May 1st, their 
bonded indebtedness would be considerably decreased, it 
would seem that it might be advisable for the board of 
trustees to caH a new election for the issuance of bonds at 
which ' time, having paid off $1,000.00 of their indebtedness 
on May 1st, then it might be that their outstanding indebt­
edness, added t<? tne amount they ·would need to issue, might 
not exceed 6 %  6f the assessed valuation of the taxable 
property of said district. ' 

I add this sr]ggestion, that the Twentieth Se'ssion of the 
Legislature by Chapter 198 of the Session Laws, amending 
Section 56 of Chapter 215 of the Session Laws of 1921, as 
amendep. by ,.Section 1 of Chapter 185 of the ,Session Laws 
of 1927, provided ne\v qualifications , for electors at bond 
elections. A voter at such bond electio'n must be a qualified 
elector of the district and a bona fide resident thereof. 
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for mo:re '.than 30 days pripr to the el�ction, and : t�xp�yer 
or the \vife or husband of :a taxpayer: A taxpayer is defined 
as a pe1;s'on whose name appears on the tax rolls ' of the 
county and is there assessed with unexempt real , or per­
sonal property owned and subject to taxation wi�hin the 
boundaries of the district .. It continues the requirements 
that two-thir.ds of the votes cast at such election must be 
in favor of the issuance of the bonds and that the same 
may b-e issued at any time within two years from the date 
of such election. ' 

· 

This opinion has beer! held up to includwthe new legis­
lation on the subject. · 

To Hon o ra ble W. D. Vincent, 
Comm issioner o/Educa-tion, 
A.pril 17, 1929. 

W. D. GILLIS, 
Attorney / General . 

I 
I 

· . SCHOOL BUSSES 
School Districts Operating Busses Need Not ICarry 

· Liability Insurance , · 

l 02. QUESTION : 
Are school districts ,liable for injuries to passengers or 

others incurred by reason of the operation of schbol busses 
· which are ' operated under contracts with the districts by 
private concerns ? 

OPINION : 
It is the opinion of this offic� that the trartsportation 

of schooi children to and from school is a go-Vernmental 
function for which the school district is not liable. If an 
injury results because of the driver's negligence� he is per-
sonatly liable. 1 • _ It is , therefore, my opinion that there is no1 reason for 
the clistrict carrying liability insurance since 1no liability 
can attach to it. 
To Mr. Benj. F. Harrison, 
A 11g111st 1 41 1929. 
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SCHOOL DISTRICTS 
An Independent Sehool District Does Not Automatically 

Lapse By Reason of Failure of Some Required 
· 

Requisite of Its Organization 
· 

103. QUESTIONS : 
A school district met all the qualifications for an inde­

pendent .Class. A district including the one that prescribes 
20 teachers as a requisite, and accordingly was given such 
rating and classification. The district now has but 18 teach­
ers. 

1. Does the district continue as an independent Class 
A district or (a) auto.matically lapse to a common ·district, 
or (b) through some process of law lapse to a commlon dis� 
trict ? , , 

· 

2. Has the County Superintendent any duty in -con­
nection with sui'ch a condition ? 
OPINION : 

Subdivision ( d) , Section 6, Chapter 2 15,. Laws of 1921,  
relates to the pr,ocedure to create an independent Class A 
school district or a joint independent Clas& A district. 

Section 13 (,:f said chapter provides for the approval or 
modification of such petition by a majority of the board of 
county commissioners and the subsequent submission of 
the question of organization to the voters of the territory 
affected. · 

Section · 6A .of said chapter relates to independent dis­
tricts being changed to common districts and provides the. 
procedure by which electors of the .district may reduce an 
independent district to a district of a hwer classification. 

Section 24 of said chapter relates to the lapsing of 
school districts. 

Subdivision' ' ( d) of Section 6 of said Chapter is the only 
section which relates to independent Class A districts and 
as to the requirement of their having hventy teachers. It 
will be observed that this is merely a i:eqtiisite showing 
required for the creation of such a district, bu� it is not 
required that an independent Class A district after its or­
ganization must continue to employ at least twenty teachers 
as a requisite to its continued existence, nor do I find any 
other section of the statute making this requisite a require­
ment for the · c;ontinued existence of an independent Class 
A district. 

It is, therefore, my conclusion and opinion that e\·en 
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though an independent Class A school district does not 
after its · organization con:tinue to employ at . least twenty · 

teachersi which is necessa:ry for its organization , that such 
district does not 'by reason of that fact lapse automatically 
into a common school district, or through process of law 
become a 'district of a h>wer classification. To become a 

. district or a lower classification, the procedure provided 
by Section 6A, above referred to, must be complied with, 
·which . requires in short that fifty qualified electors of the 
district petition the. comity commissioners for dissolution 
qf the district and substitution in its place of a ,common 
school district. • ·. 

Replying to your secdnd question, it is my opinion that 
the County SupBrintendent has no duty to perform in con­
n.ection 'vith such a condi!tion. 

' To Hohora ble W. D. Vincent, 
Co mmissio ncl' of Education, 
October  23, 1930. 

w. D.  GILLIS, 
Attorney Gene1:al. 

Districts May Not Consolidate Which Do 
Not Join Each Other · / 

J 04. .QUESTION : I 
Would it be possible for two school districts/ to consoli­

date if their territory i:s separated by an existing district 
between · the same ? i 

To perfect the consolidation in the instant ca!se, it would 
be necessary for the · 1one district to transport children 
through the existing district; which will ·-{lot !consolidate, 
in 01,det that_ the children may reach the dfatrfot in which 
they will qttend school. 

0 PIN10N : 
Section .4 of Chapter 215, La,vs of 1921, reads m part 

pertinent to this inqJJiry as follo\vs : 
"New districts may be created out of unorgan­

ized territory or by consolidating two (2 )  or more 
existing d istricts ;. or by annexing to an e�isting 
district or districts units of unorganiz.ed are:as ; or 
by annexing to an existing district or districts, part 
or parts of any existing district or districts ; .  or by 
ann�x\ng to an existing district or districts, part or 
parts of and existing district or districts an<) units 
of unorganized territory ; or by reducing an. exist­
ing district to a lower rank than that into which 
it was originally organized ; or by dividing an exist­
ing district in t"'o ( 2 )  or more parts ; but &11 pro-
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ceedings for this purpose must follow the proced­
ure an� meet the requirements set forth in this act." 

Section 5 of this chapter gives the poW'er to the Board · 

of County Commissioners to affirm or create the district. 
There are no ispeeific limitations as to the boundaries. 

Referring again to Section 4, and placing the usual con­
struction on the words "consolid:;iting" and "annexing," we 
find in Words! 1and Phrases, Vol. 2, 1st series, at page 1451, 
the following I definition of the word "consolidate" : . 

"To i'!consoli?a.te' means something · mo_re than re­
arrange1 or redivide. In a general sense, it means .to 
unite h!t�o one mass or body, as to consolidate the 
forces oil' an army or various funds." . 

We find the definition of the word "annexing" :in Words 
and Phrases, �fol. 1, 1st Series, page 399, as follows : 

"The word 'annexed' has been legally construed 
to mean physically joined." 

. 

· 

From these d<;ifiriitions it wotild appear that the legis­
lative intention was that the districts in order to .be united 
into one mu�t)e adjacent. . 

It is my �;iew that clea:r;ly this was the · intention of 
the legislature when it authorized districts to unite. Were 

· this not true, 1 it would be possible to have a district in one 
end of the county united with a district on the other side 
of the county1 • with a number of districts' intervening. Of 
course, such an illustration amounts to an absurdity, but 

. not impossible if we held otherwise. · 

My condl-u:sion, therefore, is that the territories must 
· not be separated by that of another· district. ! 

To Mrs. JY!yrt%e R. Davis, · W. D. GILLIS, 
State Superin�endent of Public Attorney Gene1;aL ·• 

Instruction), 
July 31, 1930� 

I\fa)� Not . Build Gymnasium by a Levy . G 

105. QUESTION : ; 
May a Bo4rd· of Trustees of an Independent School Dis­

trict construct a gymnasium from moneys raised by a levy 
on the taxable p1;operty within the district ? · 

OPINION : 
Para�:aph ' 5 of Section 47 of Chapter 215 of the Ses-, 

sion Laws of i921, as ;amended by Chapter 21 of the Laws 
of 1923 provides that Boards of Trustees of Independent 
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and Joint Independent Districts may purchase and acquire 
grounds and sites for such purposes and '· erect buildings 
thereon, 

" *  ':' * to issue and sell bonds in the manner as 
provided by law to raise money for the purpose5 
of buying such grounds, sites and building sudr 
gymnasiums and purchasing apparatus, and fix­
tures therefor ; * * *" 

After erection of such. buildings it is provided that a 
levy may be made on all the taxable property wiithin the 
district riot exceeding one imill, to maintain the same. 

It is, therefore, my opinion that the trustees do not 
have the power . to provide and erect the building from 
moneys obtained from a general levy. 

Such money, it is intended, should be provided by a 
bond issue which, of course, must be authorized by the 
requisite number of voters in the district. 

It is,, therefore, rrw opinion that a school ba·ard may 
nat construct a gymnasiUm from moneys raised: by levy 
on the taxable property within the district. 

Secti�n 50 of Chapter 215 of the Session Laws of 1921 
as amenaed by Chapter 52 of the Laws of i923 and Chap­

· ter 1 69 .(if the Laws of 1 923 is not applicable to an inde­
pendent sch.ool district as it is confined to common school 
districts. 

-

To Mr. Flo!fd R. Barber, 
April 25, 1929. 

W. D. GILL IS, 
Attorney General. 

SCHOOL - DISTRICT SINKIN9 FUND 

An Independent School District May . Not Invest 
Its Sinking Funds in , Its Own Warrants 

106. Q�.JESTION : 
Independent School District No. 19 at Ammon, Bonne­

ville County, Idaho, ha.s an overdraft in its general fund 
due to delinquent taxes il1 years past. These warrants are ·. 
being h�ld by Anderson Brothers' Bank and the .  district 
pays se�·en per cent on .them. Each year the district · is 
placing. $4000 in the sinking fund for \Vhich the bank pays 
interest. at three and one-half per cent. The question arises : •  
l\Iay the district legally invest its sinking fund in its own 
warrants , , thus sa\·ing c01isidetable interest ? 
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OPINION : · 

Section 1, Chapter 119, Laws of 1925, as amended by 
Chapter 123, Laws of 1929{ relates to the investment of 
the sinking fund. 

It will be noted from an examination of this section 
that the warrants of the district are not listed among 
those securities in which the sinking fund of the district 
may be invested. It provides specifically that you may pur­
chase for your sinking fund, as to your own obligations, 
only bonds originally issued or assumed by ypur district 
and keep the same alive in the sinking fund. It does not 
authorize an investment in outstanding warrants. 

Statutes of this kind must of necessity be strictly con­
strued, and it is, therefore, the opinion of this office that 
your district woµld not be permitted to imiest · its sinking 
fund in its own warrants. 

I quite appreciate the motive that suggested such an 
investment and the benefits that your district would de­
rive, but I must conclude that it is not permitted under the 
present declarations of the statute. · 

' 

To Mr. R. T. Magleby, . W. D:  GILLIS, 
December 31, 1929. Ati;orney General: 

SCHOOL ELECTION 

Qualification of Voters at School Elections 

107. FACTS : . 
j . 

A person resides within a school district� is a member 
and shareholder in a corporation operating in said district 
and which corporation pays taxes therein. However, neither 
said person nor his wife are taxpayers within said dis­
trict nor are th�y parents or guardians of a child · or chil-
dren within . such district. · 
QUESTION : 

Would such person be entitled to vote at a sc.hool elec­
tion \Vithin such district for the election of its truste·es ? 
OPINION : 

Section. 19 of .Chapter 215 of the 1921 Session Laws of 
Idaho provides the · following qualifications for voters in all 
elections in all school districts : ·· 

" ( 1 ) Electors within the meaning of Ar;ticle 
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VL; Section 2 of the constitution of the State of! 
Idaiho. 1" (2 )  Residents of the district at time of elec­
tion. 

' "That in addition to the foregoing requirements, 
said voters in all instances must possess one of 
the twb following qualiifications : / "  ( 1 )  Parents or guardians of a ·  child or chil­
dren when such child or children are under twenty­
one years of age, and ivhen such child or children. 
ana the · parents or guardians thereof are residents 
of I the district at the time of the ·election ; or 

1 " (2 )  A person who) pays taxes within the dis­
tdct, and the husband or wife of such taxpayer.\ 
in lease the taxpayer is married. A payer of poll tax 
is /not a taxpayer within the meaning of this ' act.;• 

It is apparent from a reading of the above section that 
the persdn mentioned does not qualify as required by the 
above section. It is, therefore, the opinion of thfa office 
that a phson owning stock in a corporation which pays . 
taxes within such district is not such a ·  taxpayer under 
the law �s to qualify him to vote at a school electfon. · · 

. I To Mr. C. A. Doschades, W. D. GILLIS, 
1lpril 27) 1929. , Attorney General. . 

..--!- fS? ' 

' 
I 

Ties in School Elections 
1 08. Q�ESTIONS : · . ' I 

1. Where a school district election results in a tie 
and it !alter appears that cine of 'the persons voting at such· 
election hvas not a qualified elector of the district, may 
the election be

· 

declared invalid ? 
2� �'lay the county superintendent require that the two 

candidates draw lots to determine who shall sen·e?  
3.  · · May the trustees call another election ? 

I • 
OPINION : · 

It i� the opm10n of this office that the election may 
not be successfully contee;ted on the ground that an illega1 
vote was cast. ' 

In ai former opinion of . this office in which I concur, 
this rul�ng was given : 

; "* * * that the c:ounty superintendent does · not 
niave the right to go behind the. returns. The County 

· !Superintendent therEifore cannot declare an annual 
;meeting void and under no circumstance has she /'any power to call ianother meeting� She has no 
power to do. anything further than ascertai:dng 
and declaring the a;pparent result of the elec:ion ! • ' • 
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by adding or compiling t}\e votes cast ' for each 
candidate as shown on the face of the returns, and 
filing the same. 

* * * the County Superintendent does J1.0t have 
the . power to throw out such votes as are, alleged 
to be illegal." / · 

There is no pi::ocedure and. no provision for the contest­
ing of school elections. (Ashley v. Richard, 32 Idaho 551.) 

Replying to your second inquiry : pursuant to opinions 
of this office,1,�n which I concur, it is my opinion that the 
county superintendent may not require the respective can­
didates to dra�y"Jots to determine who should serve: 

Replying to,' your third inquiry : there is no authority · 

for the school tn1stees to 'call another election. The elec­
tion of trustees ; fo common and joint common school dis- · 

tricts is one of t�e ma:tters to be transacted at the annual 
school meeting Ja!S . provid�d by Section 42 of Chapter 215 
of the Laws cif '1921. 

· 
· 

Section 45 0£;\Chapt,er 215 of the Laws of 1921 pro­
vides that all questions 'properly coming before the annual 
meeting shall, unless otherwise specifically provided, be · ' 
determined by ·� majority vote of the qualified voters pres-
ent and voting thereat. · 

If, as stated in the inquiry, at the annual school meet­
ing in the above. district a majority of the voters did not 
vote for either candidate, there was no election. 

Section 40 of Chapter 215 of the Laws of 1921, provides 
that on the failure of a school district to elect a complete 
board of trustees at an annual meeting, the county super­
intendent is directed and empowered to complete the board 
by appointment, said appointee to hold office until ,the next 
annual meeting. · 

In view of tb.e holding of the Supreme Court . that there 
is no statutory provision providing for the calling of an­
other school election ; and there being no power vested · in 
the county superintE!ndent to reject alleged illegal votes ; 

- and no majority having been cast for either of fiaid candi­
dates it is, therefore, the opinion- of this office that no 
trustees were elected, and the ·county superintendent should, 
by appointment, fill 'the vacancy, or vacancies, I caused by 
the failure to elect. 
To State Supt. of Pub. Inst. 
Jfoy 20, 1929 .

. 

w. D. GILLIS, i 
Attorney General. 
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i 
SCHOOL TRUSTEES i ; 

Power ' to Exclude Child5en I_"rom School in Tim,e 
: of Ep1rem1cs 

109. QUESTION : i , I May a person who refuses' to allow the Health Depart­
ment of his City to take a culture for Spinal Meningitis 
be forbiddein the right to attend school nntil such culture 
has been g;iven ? 

OPINION : , . 
Section , 1655, Compiled Statutes, makes the Board of 

County Co�1missiciners a County Board of Health for their 
County, with jurisdiction co..,extensive with its boundaries. 
They _are ffinpowered to 1)1ake local rules and regulations, 

· not inconsistent with law or the regulations of the -Depart­
ment of Public W-elfare, and to establish· such rul:es and : 
regulations as they deem necessary and proper to prevent 
the outbreak and spread of dangerous, contagious and in- , , 
fectious ,diseases. , ' 

Funk & Wagnall's Dictiionary defines CerebrdlSpinal ! .  
Meningitis as "an acute infectious disease." It should be 
kept in mind at the outset, that the question is not as to 
whether the county board of health may compel the taking · 
of a culture, but as to its power t(u·equire, as a prerequisite 
to attendance at pi1blic schools within an area unde r quar­
antine because of an epidemic of this disease, that the 
pupil allow the taking of slllch culture or ;:t showing made · 
satisfactory to the. Board that such taking is unnecessary. · 

In the case of Hutchins/' v. School Committee of Town 
of Durham, 49 S. E. 46, the ' Supreme Court of Nort.r Caro� 
lina said : · · 

"This is not a question of compulsory vaccina­
tion, under the legislati:ve authority * * ''' but sim­
ply whether, if a child is not vaccinated, the schooI 
board can, as a precautionarr measure, exclude a!I 
such from the school, JJ:y a resolution, * ''' *." 

This rule laid down in 24 Ruling Case La,v, 632, 
graph 90 : 

"'' * " Even witholit legislative sanction, loca1 
bodies may, during an i epidemic of smallpox, or an 
apprehended outbreak ;thereof, refuse admission oi 
unvaccinated children to the public schools, or may 
in their discretion dir�ct that the schools be ten:.­
porarily dosqd during

. 
such emergency, regardles s 

of whether 01' not the · pupils th.ei:eof refused to he 
vaccinated. In the absence of an epJdemic, th e 
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board has like powers in the case of a child who 
has been exposed to the contagion, and this pow€r 
of exclusipn exists even though there be a statute 
expressly providing against compulsory vacci:n;a-
tion." · · · 

There . are many cases upholding the constitµtionality 
of a statute com1Jelling vaccination as a prerequisite for at-
tendance at public school. , ' 

• . 
It is, therefore, • my opinion that a County ,J;3oard of 

Health has a broad and comprehensive grant of po\ver to 
do all acts and make all rules and regulations necessary 
for the preservation of the public health ; and, if from the 
facts and exigencies of any particular situation :where an 
epidemic of cet.ebro-ineningitis is in progress, br where 
there is reasonable fear or apprehension of an i outbreak 
through exposure, the Board of Health may make· a rule 
prohibiting the attendance at public schools Qr ot},ier ,public 
gathering places or · other gatherings of childi·en !until cul-
tures have been taken. · i 

It is my further opinion that the board does inot have 
authority to mamdatorily' require all childrep �o submit to 
the taking of such cultures in the absence 'of a c�tatute giv­
ing them this authority, but it may require their !exclusion 
from school under a situation described in the inquiry. 
Authority to exclude children from school after 1 expostn-e 
is, of course, specifically granted by statute by SeCtion 1666 
of the Compiled Statutes. · 

To Mr. E. L. Shattuck, W. :Q. GILIJIS, 
February 24, 1930. Attorney General. 

PRISON SENTENCES 
Maximum Sentences 

1 10. FACTS : . ·. . . 
Robert M. DeLoer was sentenced by the Judge of the . 

Seventh Judicial District for Washington County fo serve 
a term of not less than one nor more than two lvears for · 

the· crime of bring!ng stolen property . into, W�s-hington 
County. · · 

QUESTION : 
Is this a legal sentence ? 

OPINION : 
This conviction was authorized by virtue of the pro-
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v1s10ns of Sectfom -8439 of the Compiled Statutes which 
provides that every person who, in another state Or C·DUnty, 
steals the prope:rty of another or receives such property 
knowing it to have been stolen, and brings it into this state · 

may be convicted and punislhed in the same manner as if 
such larceny or receiving ofstolen property had been com­
mitted in this sitate. 

Investigation disclosed that , the property stolen was a 
horse. By reason of that fact, the sentence to be given is 
that sentence amd punishment prescribed for the crime of 
larceny, of the · same degree as grand larceny under the · 
provisions of Sedion 8429. The punishment for such grand · 
larceny under the provisions of Section 8431 of the Com­
piled Statutes is a term of ]mprisonment for not le_ss than · 
one year nor more than fourteen years. In the instant case,' · 
the court gave the prisoner a sentence of from one to two 

· years. The one • year portio;n of the septence is'  proper as 
the minimum sientence that could be given for this crime. 
but the maximum sentence attempted to be given by the 
court, in this instance is a n;lllity. The court would not have 
the power or authority to alter the maximum sentence pre­
scribed by law under the [ndeterminate sentence act. He 
may increase the minimurn to one-half of the maximum 
but be could m>t decrease the maximum. 

. 

In the case �f In Re Eric:kson, 44 Idaho 713, our Supre�e 
Court said : 

"The < offense in the instant .case having been 
committed afte1; the enactment of the indetermin-
ate s'entence law, the: district court was without ', ' 
authority to fix a maximum term of imprisonm�n-:, 
otherwis� than according to the statute, and th:d 

· portion <Df the judgment fixing any other or differ­
ent term of imprisonment from that fixed by the 
statute i.vas but .mere: surplusage." -. 

It is, therefore, my opinion that the prisone::: in th1s 
case is confro1lted 'with a sentence of from one to fourteen 
years., · i 
To Warden of !State Penitentiary, 
March 25, 1920. 

� I 
W. D. GILLIS, 

Attorney Gen.�raL 

f ow er of Courts , to 'Re-sentence ' 
1 1 1  . .  FAcTS : i I ·  i 

'A defenda:nt is charged with the commission of a crime 
which under �he statntt:s amounts to a felony, 
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QUESTIONS : 
1. May the court under the provisions of Section 9041 

of the Compiled Statutes as amended by Chapter 97 of the 
1929 Session Laws, having given a sentenc� to j�il, later 
withdraw the commuted sentence and commit the. defend-, 

· ant to the Stat€ Penitentiary ? 
2. As Chapter 97 above referred to does no. specify 

· the length of time of confinement, in jail, what w9uld be 
the limitations on such sentences ? 
OPINION : 

Replying, to your first inquiry, Section 8079 of the Com­
piled Statutes mal\:es it the duty of the col:ilrt to pass sen­
tence and determine and prescribe the punishment; 

Sec�ion 8080 of. the Compiled Statutes provides as fol-
lows : \ · · ' 

. "When'€ver, in this -eode, the punishment for a 
crime is left undetermined between certain limits, 
the punishment to be inflicted in a particular case, 

· must. be determined by the court authoriz�d to pa&i; 
sentence . within such limits as . may be prescribed 
·by this code." · 

Section' 8083 of the Compiled Statutes divides crimes 
into "felonies and miscilemeanors." 

. Section °8084 of the Compiled Statutes declare� as fol-
lows : · 

"A felony is a crime which is punishable with· 
dea�h .. or_ by i¥1priso�ment in the state priso_n. Every' 

� · other crnne _1s a mISdemeanor. When a crime pun­
. · ishable by imprisonment in the state prison is also 
' punishable by fine or imprisonment in a county jail , 

in the discretion of the court, it §}iall be d!:!_emed a 
misdemeanor for all purposes after a judgment im­
posing a' punishment other than imprisonment in th;e . 
state prison." 

Section 8086 of the Compiled Statutes provides : 
"Except in cases where a different punishment 

is prescribed by this code, every offense declared 
to be a misdemeanor, is punishable by imprisonment 
in a county jail not exceeding six months, or by a 
fine not . . exceeding $300, or by both." 

Section 9041 as amended by Chapter 97 of. the 1929 Ses-
sion La,vs reads : 

· 

"Whenever any person shall have been convicted 
of any crime against the laws of this state except 
tllose of treason or murder, and the defendant has 
never before been convicted of a felony, the court 
may in its discretion, commute the sentence and ·cori� 
fine the defendant in the county jail,- or, jf the 
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! 
defendant i� of proper a

.
ge, in the State Industrial 

School, susriend the execution of judgment or with­
hold judgrpent on such b�rms and for such time as 
it may pre�cribe, and, in either event may put the 
defendant dn probation i;n the charge of one of the 
probation officers of .the· Juvenile court of the . coun­
ty in which tµe coui:t is sitting or other proba­
tion officer.\ or of any other proper . person selected 
and designated for that purpose." 

It will be no�ed that tl;ie above chapter does not · con­
tain an emergency clause . and will, therefore, not be  in . 

. effect until sixt� days from March 7, 1929. 
I am, however, basing this opinion upon the amended 

statute in 'View 9,f the s�atement of your inquiry. 
· 

The word "c<pmmute" if: defined : 
"To e�change for one penalty or p�nishment 

another less severe. The substitution of a lesser for 
a greater penalty." 

2 \\j ords and Phrases, 1344. 
We now com� to the- consideration of the concrete thing 

involved in youi· inquiry. The court in its discretion has 
commuted a felqny sentence into a lesser or a misdemeanor 

. sentence and has, we will say, rendered the following sen-:­

. tence, that the I defendant be · confined in the county jail 
for a period of �ix months or has given such sentence and 
paroled the def�ndant in the care of some person.. . 

"May tfi'e cdurt later revoke · the parole or sentence and, 
in effect, re-se!ntence the defendant under the terms of 
penalty provid�d for the qiriginal felony charge ?" Our Su­
prerri:e Coul't hjas passed ;upon this in the case of In re : 
Grove,, 43 Ida. p5. In that case the defendanl"pleaded guil­
ty to the crime of grand larceny on January 30, 1923. 'J'he 
court adjµdgea/ him guilty and withheld the·-pronouncement 
of sentenc� anp teleased said defendant on. his own recog­
nizance oh ;Sepltember 17, 1926. Grove having been accused 
of the con1mi�sion · of other crimes was sentenced to the 
State Penitentfary for the crime under which he entered a 
plea of guilty /in 192&. The Supreme ·coiirt declared : . 

'"Whrle the court, on a plea of guilty, may post­
pone the pronouncement of judgment for a reason­
able tinie for a prop�r purpose, such as to enablt! it 
tq exalif.ine the f�ct� and circum.stances with re­
spect ta the comn11ss1on of the crime, and thereby 
determline the proper penalty to be imposed, it can­
not indefinitely withhold the pronouncement of 
judgmeht, dischargE! the defendant, permit him to 
go bis �:vay, and three and one-half years after­
ward. h le him into · co;iz:t and enter . such . judgment 
as �1gl1 t have be.en '. origmally pronoun,ced( 

I . 
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From the above ·authorities it is my opinion· that the -
court having pronounced a lesser sentence might not later 
nullify that sentence and pronounce the sentence prescribed 
for the felony offence. 

-
Replying to your second inquiry, it is my opinion that 

Section 9041 as amended by Chapter 97 of the 1929 Ses­
sion Laws places no lim,itation on the length of time of 
the jail sentence which the court might pronounce except 

,that probably the period of incarceration might not be 
greater than one-half the maximum sentence which might 
have been pronounced in felony cases where the indefinite 
sentence act& prevailed. For example, assuming that the 
sentence the court might pronounce/\vould be the indefinite 
sentence of from one to fourteen years in the Penitentiar;y, 
the court might in iIJ1posing sentence make it read : "from 
seven to ·fourteen years." Probably the man mig.ht not be 
sentenced to " eight years in a county jail. 

I am, just above, assuming a very unusual ,and prob­
ably a situation in the practical administration - of justice 
\-\�hich would not arise. Jail sentences ordinarily are' nof of -
long duration, at least not measured in terms or years. 
To Mr. Cleve Groom, W. D. GILILIS, 
May 2, 1 929. Attorney General. 

SMALL CLAIMS COURT 
Jurisdiction of Small Claims Court 

112. QUESTION : 
Does a j�1stice of the peace in conducting a Small 91aims 

Court have jurisdiction outside of his precinct for the 
service of papers ? 
OPINION : 

Section 1 of Chapter 177 of the 1923 Session Laws pro­
vides as follows : 

"That in every justice's court of this state tl;iere 
shall b,e created and organized by the _ justice of 

_ the peace thereof a department to be known as th� 
'Small -- Claims Department of the Justice's court,' 
which )shall have jurisdiction, but not exclusive, in 
cases for the recovery of money only where - the 
amount claimed does not exceed fifty dollars, � and 
where 'the defendant resides_ wit h in the precinct of 
s11ch j:i1stice's court." 

It is my opinion that the jurisdktion of the justice of 
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the peace .does ho� extend outside the precinct in whiQ_h he 
resides. Th�re i

.
s o provisior" made for 3:ny se_rvi_ce Cot�fside 

of the precrnct as he defendant must reside within th'e pre-
c ill ct in order that rhe court have jurisdiction. ' 

May 17, 1 929. Attorney General. 
To M.r. s. H. McC.rllough, w. D. GILLIS, 

I TAXATION 
_, I Status of Refll Property for P.urpose of Taxation 

Is of tre Second .Monday of January 

1 1 3. QUESTION : /  .. During the m:onth of May, a county has a sale: of real 
property acquireq through tax deeds and other sources, and 
the question has / arisen as to who shall pay the taxes .for 
1930, and if the imrchasei· is to pay the taxes, whether he 
shall pay for thei full year, or only the proportionate share 
of the year'S ta�es� · : ... 

OPINION : 
Assuming as :a premise that the property was o,wned by . 

·the county ob the second Monday of January, it is the 
opin�o n  of this office that that date must be taken as the _  
date t o  determine the taxability of said property. · 

Section 3097/ C. S. as amended by Section 1, · Chapter. 
201 .  La\Ys of 1929, provides that all real and personal prop­
erty must be as$essed at its full cash value, with reference 
to its Yalue at :i2 o'clock meridian, on the second Monday 
of January in t�e year in \vhich. such taxes are levied. · · 

Section 3099 C. S. as amended by Section 1, Chapter 
106.  Laws of 1921,  as amended by Chapter 201, · Laws of 
1929, exempts �rom taxation all property belonging to any· 
Cll l1 Il ty, etc., wHhin the state. , 

Section 3134 C. S. as amended by Chapter' 201; :Laws of 
1929 pro\·ides rlhat the Assessor must assess all real and 
personal prope1)ty in his county. behveen the sec0nd Mon"." 
clay of Januar)r and the Fourth Monday of June ' of each 
y ear. It will b� observed · that none of the aforesaid pro­
,·isions e�press ly pro\·ide that the status of the p�'operty on 
tl:e secmtd i\Io1�day of Janu ary must be taken as! the basis 
of the assessmimt of the property for that year. : However, 
t h i s  matter h�\s been before the courts for construction 
and i n  the ca�e of Cleanrnter Timber Co, v. Nez Perce 
County , 155 F�d. 633, an . Icta}i9 9ta,ti1te very similar to the 
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one above in its provisions;-was construed. It read in part 
as follows : 

" 'All taxable property shall be asses·sed in. the 
county, city or · district, in which it is situated on 
the second l\:Ionday in January, or if riot v.rithin the 
State on that day, on the day of assessment ; the 
assessor must between. the s�cond Monday i;n J anu­
ary and the first day in Jilly in each year, ascer­
tain the names of all taxable inhabitants and all 
property in .his county subject to ttixation and must 
assess such property to the persons by whom it 
was ' owned or claimed, or . in whose possession or 
control it was, at 12 o'clock l\'I. of the second l\Ion­
day in January next preceding, or on the ·day of 
assessment as aforesaid.' " 

It will be observed from the language of this statute 
that there is a great similarity between it and the present 
law. The court, in the above case, placed a construction on 
that statute which we believe is applicable to the statute 
now in force, '.vhen it said : 

"It; is very clear from this language .that the 
status of property within the State of Idaho, at 
12 o'clock noon, on the second Monday in · Janu­
ary, must be taken as the basis for the assessment. : 
of such property for that year.* * . * 

· 

"* ' ,, * If this property was exempt from taxa'­
tion upon the second Monday of January, 1905; it 
was exempt · from taxation for : the year 190_5, and 
its subsequent transfer could not deprive it of this 
exemption." ' 

From the above authority, it is the opinion of this office 
that the status of property on the second 'Monday of Janu­
ary must be taken as the basis of assessment, and since 
the property in question was owned by the county on that 
date, it will be exempt from taxation regardless of its 
subsequent S'ale by the county during the year. 
To Mr. Chas . . E. Ha.rris, W. D .  GILLIS, 
July 12, 1 930. Attorney GeneraL 

Assessment of Non-Operative Property of a Utility 

1 14. FACTS :: 
A power company has constructed several residences 01i 

its property where it opei·ates a power plant. These cottages 
are occupie.d ·by their employees. · 
QUEST.ION : . 

Should said !cottages be considered 11011-operating prop-

I '  ' 
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erty and assesseq by the ciounty assessor under Section 
3185 Compiled St*tutes ? 

OPINION : : 
Section 3185 ok the Compiled Statutes reads as follows : 

"All pro/perty belonging to any person owning, 
operating oir constructing any railroad, telegraph, 
or electric 11 current transmission lines, wholly or 
partly within this state, not included within the 
meaning o] the te!rm 1operating property,' as de­
fined in thi!s chapter; riamely, property not reason­
ably necessiary for. the maintenance and successful 
operation df such railroad, telegraph, telephone 011: 
electric cm!rent transmission line, including vacant 
lots and triacts of land, and lots and tracts of land' 
with the biiildirigs: thereon not used in the operation · 

of such ritilroad, telegraph, telephone or electric 
current transmission line, also tenement and resi­
dent prophty, except section houses, also hotels 
and eatin� houses, situate more than 100 feet from 
the main rtrhck of any such railroad shall be :i.s­
�essed by J the assessor of the county wherein the 
same is (/arc) situat·�d." ' 

It will be ·noted that the above section provides that all: J 
property belonging to any person owning, operating ·or con..: · 
structing any rnilroad, telegraph, telephone or electric cur­
rent transmissibn line, wholly or partly · within �his state, 
not included ·within the meaning of the term : 'operating 
property," shall be assessed by the assessor of-the county 

. wherein the sa:lne is situated. Particular attention is called 
to the fact' thalt it snecifically declares that tertement and 
resident p1�ope1fty shall he assessed by the assessor of the 
countv \Y herei1i the same is situated. 

We shall pi·operly at this time examine thd statute in 
reference to tl}e property defined as "operatingj property." 
Section 3106 of the Compiled Statutes defines the same, and 
reads as follo\\is :  

. 
· 

· . 

·. : 
"ThEi term 'operating property' ·as used in' this 

chapc:er / shall include all franchises, rights of ;w�ry, 
roadbeds, tracks, :terminals, rolling . stock, •.equip­
ment, p/ower station, power sites, lands, reser•,roirs, 
generating pla1J.ts and substations, all immovable or 
movable property owned, used or occupied by, 'or 
operate/cl in connect.ion with any railroad, ori  te!e­
graph, ! telephone or electric current transmission 
line, wj10lly or partly within this ,state, and all sta­
tion grounds and all super-structures upon the 
r'ights iof wav and station grounds, all other im­
movabfo or 1�10vable property used, operat�d · 1 or-' occupied by.. any person owning, operating or con­
structirig any Jin':'! or railroad or telegraph• tele­
phone ;or electric current transmission lines, wholly 

! 
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or partly within this state, and reasonably neces­
sary to the' maintenance · and operation of such road 

'or line, or . in conducting its business, and shall in-
clude �11 title and interest in such property as 
owner,. lessee or otherwise." · · 

Hl7 • 

It will be noted that the use, operation and occupation · 

of immovable ·or movable property by any, person . owning 
· or operating any railroad or telegraph, telephone or electric 
current transmission lines, is: limited to such use, operation 
and occupation as is reasonably necessary to the mainten­
ance and operation of such utilities, or as is reasonably 
necessary in conducting their business. Within the language 
of this)section, the resident houses in question are clearly 

· immovable property used, operated and occupied by the ., 
Company, which. ovv11s and operates the electric current 
transmission .lines involved, but are they reasonably neces­
sary to the maintenance and operation of said lines '? 

The Supreme Court of t-his state in the case of Chicago, 
Milwaukee and St. Paul Railway Company vs. Kootenai 
County, 33 Ida. 234, quoted with approval from the case 
of Minneapolis St. P. & Sault Ste. Marie R. Co. v. Douglas 
County et al. (Wis. )  150 N. W. 422, where that court in de­
fining the term "property of the railroad company' '  con­
tained in a statute similar to ours, said : 

" 'Thk word "necessary" here does not mean 
"inevitable" on the one ·hand, nor 1i1erely "conven­
ient" or "profitable" on the other hand, but a stage 
of utility or materiality to the carrier's business 
less than the :first but greater than the latter of 
these expressions." 

The resident houses in question are .undoubtedly con­
venient for the company in ,its ownership arid operation 
of its electric plant, but in my opinion they must be more 
than. convenient. Ciearly, such resident houses -are not neces­
sary to the [naintenance and operation of such lines, in 
the �sense that they are inevitable or indispensable, because 
the 'transmis�ion lines of the company could be maintained 
and ' operated( without these resident houses for its em� 
ployees. In my view the houses in question may not be said 
.to be used, operated or occupied by the employees of that , 
company "in condueting its .business' in the sense contem­
plated by this: statute. It is m:y conclusion that the language 

.. contemplates i the use of such property as office buildings 
used by the company in transacting its business affairs 
in the maint:enance and operation of its electric current 
transmission .lines, but not this class of buildings. This is 
confirmed by. the clear statement of the · statute quoted 
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l,i 
early in this opm10n from Section 3185, that "te� ·�ment 
and resident property" is to be considered as non-operating 
property. · 

_ 

· 

It is, thereforEi, my conclusion and opinion that the resi­
dences mentioned should be assessed by the county assessor 
of the county \vherein such property is located. ; ; 

To . Wm. H. Hardwick, W. D .  GILLis,1 
Ailgust 17, 1929. : Attorn_ey General. 

Assessment of Franchise of Water Corporation 

. 1 1 5 .  1QUESTION :: 
Is a franchi�e granted to a Water Corporation by a' 

municipal corporation assessable for taxes for general state, 
county and muni:cipal purposes ? 

OPINION : 
8ection 2 of l'\rticle XV of the ·constitution provides as 

follows : 
· 

"The r�ght to collect rates or compensation fo� 
the use of water ,  supplied to .any county, city or 

· town, or. :water district, or the inhabitants there­
of, is n ffonchisc, and can not be exercised except 
by authodty of .and in the manner prescribed qy 

· law." 

In the case of Boise Artesian Hot and Cold Water Com- · 
pany vs. Boise City, 57 L. Ed. 1400 ; 230 U. S. 83'; at page> 
1406 of the Law Edition, the Supreme Court said : 

· 

' 
"The right which is acquired under an ordinance 

granting the right to a water company to lay and 
maintain , its pipes in the street is a substantial 
property ' right. It has all of the attributes of prop-
erty. It is assignable and will pass under a mort-
gage sale of the property and franchises o!f the 
company• which owned it." 

Section · 5325 of the Idaho Compiled Statutes defines 
real property as follows : 

"Real property or real estate consists of : 
and -� 1 .  Lands, possessory rights to land, ditch 

water i;igllts, and mining claims, both lode ··and 
pfacer. 
2. Thar which iis affixed to land. 
3. That which . is appurtenant to land." 

Section 5326 · of �he Idaho Compil�d Statutes defines. 
personal propei·ty as! follows : 

"Every kind of property that is not real is 
personu1.'; 
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A careful analysis of our exemption statut�s shows no 
no exemption allowed in respect to the franch�se of a cor­
poration. Our �tatute specifically provides that all property 
not ekempted by statute shall be taxed. . . 

In the case of Spring Valley Water works vs. Schettler, · 

62 Cal. 69, reE.ds as follows, quoting from the syllabus on 
page 73 : 

"ThEre can be no doubt of the power of a state 
to tax the franchise at its assessed value. There 
may be more difficulty in arriving at its value than 
. that of a parcel of land or personal chattels, but 
� still its '7alue may _be estimated, and such value may 
·exceed the value of the tangible ·property of the 
corporation. · 

·"In ,tnis state, the Constitution having declared· 
that franchises are property, and that all ·property 
in the s:ate not exempt from taxation shall be as­
sessed in proportion to its value, to be ascertained 
as provided by law (Cont. A>.rt. XIII, Sec. 1 ) ,  it 
would seem to follow that the tax must' be accord­
ing to a valuation made by the officer appointed· 
for tgat: purpose. If .the state can impose a tax on 
the franchise of a corporation in the nature of an 
excise or duty, it does not exclude the taxation by 
a valuation made by an assessor." · · 

It will he observed that the Constitution of the State of 
California has declared franchises to- be property. The Su­
preme Court of the United States in construing the pro­
visions of our Constitution · has held that a franchise is 
property. Ou,r eonstitutional provisions may not be as plain 
as those of · California, but, in view of the fact that the 
courts ha\;e gh•en our Constitution this interpretation, there 
appears to be no question but that a franchise should be 
construed as an item of property in the State of Idaho. 

Section 8 of Article VII of the Constitution of this state 
provides as follows : 

"The power · to tax corporaticins or corporate . 
property, both real and personal, shall nev(,)r be 
relinquished or suspended, and all corporations 'in ·, 

this state or doing business therein, shall be sub- · 
ject to taxation for state, county, school, municipal, 
and other purposes, on real and personal property , 
.owned or used by them, and not by this constitµtion 
exempted from taxation within the territorial Timits 
of the authority levying the tax." 

I caH attention to the case of Fond Du Lac Water Com-
. . pany vs. City of Fond Du Lac, 52 N. W. 439, wherein the 
Supreme Court of Wisconsin upheld the ta�ing of fran­
chises ; also tbe; case of South Nashville St. R. Co: , Ys. 
Mprrow, 11 S. W. 348, where a like holding was made. 
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It is, therefore, my opm10n that the franchise! of this 
Water Corporation is assessable for taxes for general, state 
and municipa'l purposes . 

. t 
To _Mr. R. D.  Leonard.son, 
J1ily 1, 1929. 

W. D. GILLIS, 

· Atto1�hey :General. 

Funds Held · By Guardians Under World War Veterans' 
· . · Act <if 192f4 Not Taxable 

1 

1 1 6. QUESTION : · 1  
Are funds ' received by. a guardian for the benefit of 

their wards under the pro,'isions of the World War Veter­
ans' Act of 1924, and invested by such guardian in real 
estate, subject to taxa.tion by the State of Idaho ? 
OPINION : -"-i. 

Section 22 of the World War Veterans' :'\.ct of June 7, 
1924, as amended, provides in pertinent pa.rt as follov+s : 

"That the compensation, insui·ance, and inain­
tenance and support allowance payable unde1· ,Titles 
II, III and IV, respectively, shall not be assignable ; 
shall not be subject to the . claims of creditors of 
any person to whom an award is made under 
Titles II, III, or IV ; and shall be exempt from all 
ta;ra tion : * * "'" 

The italics above are mine. 
In the Case of U. $. v. Hall, 98 U. S. ;345, the Supreme 

Court of the United States, in · .effect, heI4 that when such 
money_:_ is paid to the guardian'- for the �-ward, the _ money 
is still _un.(ier the control and the direction of the govern­
ment and cannot be said to be delivered to the ward until 
he actually receives it. 

In the case of Payne v. Jo1:dan (Ga.) 138 S. E. 262, this 
question was submitted to the Supreme Court o:f the State 
of Georgia. The court in ·-its opinion said : 

· "An execution w'as levied upon certain �rop­
erty of the . defendant in fi. fa., who interposed an 
aifidavit of illegality. The case as thus made: was 
submitted to. the trial j udge, to be _ determined by 
him without a jury, upon the following agreed 
facts : 

" 'Defendant is the beneficiary under a policy 
in. ·accordance with· the provisions of t.he War Risk 
Insurance Act passed by Congress in the year. 1917 
( l lH4 ) , and as such she receives checks mo1nthly 
the proceeds of which she invested in a house and 
lot located in the city of Reynolds, in said cqunty, . ! ! 
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the same being the property levied upon as ab_ove 
referred to. * * * We agree that the only issue in 
said case is whether or not the property · in ques­
tion being purchased with said funds is subject to 
�:aid execution.' 

''The 1;ourt having rendered judgment sustaining 
the affidavit of illegality, and the motion · of the 
plaintiff in fi. fa., for a new trial having been over­
ruled, thee plaintiff in fi. fa., excepted. Held·: Under 
the provisions of section 28 of the Act of C9ngress, 
known as the War . Risk Insurance Act, approved 
Sept. 2, 1914, and ·amended June 25, 1918, ,  c. 104, 
sec. 2 ,  410 Stat. (U.  S .  Comp. Stat. · 1918, sec. 
514· n n n 14 ,  p. 1739 ) ,  as construed by the Supre1pe 
Court of this state in Payne v. Jordan, 152 Ga. 3G7, 
110 S.  E. 4, there was no error in the judgment 
complained of. Compare Ober Co. v. Cochran. 118 
Ga.  396, 45 S. E.  .382, 98 Am. St. Rep. 118,  Luthers­
ville Banking Co. v. Hopkins, 12 Ga. App. 488, 77 
S. E .  589 ; 39 Cyc. 528-543 ; and the state exemption 

laws ( Civil C�de i910, Sec. 3377, 3425. ) "  

201 

In the rnatot.�r of the succession of Geier, (La.), 99 So. 
26, reference is made to Sect.Jpn 28 of the War Risk . In­
surance Act. In this case the Supreme Court of Louisiana 
laid down the following · rule : 

"The terms of the act are clear and unambigu­
ous. Sum;marizing its provisions, there is a positive 
prohibitidn against all taxation · on money paid out 
by the federal government under section 28, arts:. 2, 
3 ,  and 4; and the insurance provision thereof is a 
contract between · the United States, its agents, 
and the persons designated in the act as the bene- • 

ficiaries of deceased service men. It is a bar to all 
state legislation which is in conflict with it." · 

In the case 'of Tax Commission of Ohio v. Rife, et al, 
(Ohio) 162 N. E. 390, the Supreme Court of Ohio used the 
following language : 

"The administrator becomes a mere trustee or 
conduit for · the government to make the paynl'en.ts 
to the persons entitled to the same under the pro­
visionsjof the federal law. The intestate laws do, 
not operate upon the decedent's property, but a:re 
referred to in order to determine who shall take 
the proceeds of the insurance. Congress had a right 
to adopt the course of descent prevailing in the 
state of tne residence of the soldier, and the. pro� 
ceeds of the insurance therefor pass under the 
federal act, the intestate laws of Ohio being adopt­
ed as a standard cir guide for ascertaining the next 
of kin to whom payment shall be made." 

It is, therefore, my conclusion and ()pinion that funds 
received by guardians for the benefit of their wards under 
the provisions of the World War Veterans' Act of 1924, 

( 
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although invested by the guardians .in real estate, are not 
subject to taxation by the State of Idaho so long as said 
real estate or funds remain in the hands o� the guardian. 
To Mr. Ralph R. Breshears, W. D. GILLIS, 
]�fay 16, 1929. Attorney General. 

' \ / . : r 

v · .  

Redemptions From County Tax Deed 
117.  FACTS : -� 

The propetty \vas taxed and taxes hav .. e _ become -delin­
quent and pursuant to the Statute the County Treas·urer has 
noticed and sold, or delivered Tax Deea to the', County. 
Thereafter the .property was advertised to : be sold at ·public 
sale under provisions of Section 3423 as amended by Chap­
ter 180, Idaho Session Laws for 1925, and as . amended by . 
Chapter 159, Idaho Session Laws for 1927; and not sold. · 
Thereafter, under Chapter 144, 1929 Session Laws, a party 
makes an offer and - asks that the land be sold at private 
sale under the last named section. During the period of 
time that it is being advertised for sale under Chapter 144, 
1 929 Session Laws, the owner, or prior owner, of the 
land desires to redeem the same by paym:ent of - all taxes, 
penalties and costs. 
(�UESTIONS :  

L Has he the right · to redeem and should the County 
Treasurer accept the payment . of taxes, penalties and costs 
and restore to him title to his property as the same is pro­
vidEd for by . the Law prior to the sale at pubEc auctioll\ ? 

2. Is the redemptioner entitled to credit for any rei:it 
paid the County during the period that the County hol�s 
the tax deed ? .. 

OPINION : 
Replying to your frrst inquiry, Chapter 1410, Laws of 

1929, definitely declares, and it is our opinion nermits, the 
redemption · of any delinquency entry mentioned in yo)fr 
letter up until the time a bid is made therefor at a public 
sale of such property. It is our further opinion that public 
sale would include sales under Chapter. 144, Laws of 1929 , 
as to the application of the r.ight to ,redeem. In other words , 

. until the property_ was absolutely alienated at · the private 
sale, the property -0.wner would have the right to redeem. 

Replying to your second inquiry, it is my opinion that 
the redemptioner wou_ld not be entitled to receive a credit 
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for any rent paid to the county during the period that the 
county holds the tax deed and which money had gone into 
the general fund. The collection of rent is an. incident to 
the holding of pr,operty; and the county might be ' the bene­
ficiary of such rents during the period that it .holds in 
' effect the title, subject only to the right of redemption 
mentioned. 
To Mr. Chas. T. Cotant, 
Octo b er 17, 192\P.· 

W. D. GILLIS, 
Attorney General. 

County May .Not Tax Property Standing in Its Name ; 
Ceunty Officer Should Not Be Purchaser 

at Tax Sales 
ll8. QUESTIONS : 

1. The county having taken a deed to re.al property 
for taxes, is it . legal for it in the follov.ring year to again 
tax the same property while it stands in -the name of the 

· county and' then sell it .for the amount of taxes 'vhich were 
delinquent when the county received the deed arid for 
the added faxes levied while the county was owner ? 

2. Is it legal for a county officer to purchase any 
- property from the county which the county receives through 

delinquent taxes ? 

OPINION : 
Replying to· your first inquiry, this Office in an opinion 

rendered January 24, 1928, in which I concur, held that 
the assessor is not authorized to make assessments on prop-
erty own�d by the county. 

· 

By virtue of Section 3099. of the Compiled Statutes as 
amended at :various sessions - of the Legislature, property 
owned by the cpunty is not taxable. However, taxes accru­
ing for those years following the year upon ·which . the cer­
tificate was issued upon which the county deed vrns based 
are a lien against the property even after the county ac� 
quires its deed and any person wishing to redeem the prop­
erty from ,the county must comply . with Chapter 140 of 
the Laws of 1929 and pay the same before the redemption 
will be permitted. If the county offers the property for 
sale as authorized in Section 3423, as amended by Chapter 
216, Laws of 1929, it must accept any bid. for the property · 

"1..-hich covers all taxes lawfully accrued against it. It may, 
however, refuse to accept any bid for less than all the taxes 

Digitized from Best Copy Available 



204 O PINIONS OF ATTORNEY GENERAL 

against the property. If, on the other hand, it does accept 
the bid, the title conveyed is free and clear from all taxes 
which have become al lien since the date of the tax sale 
certificate. 

In conclusion, it may be said and it is my opinion that 
once the . county acquires title to foe property, fr,:om that 
time until the property is sold by the county it ii:} off the 
assessment rolls a.s taxable property. However, this excep- · '' 
tion ml,lst be kept in- mind at all times, that a rede...rnptioner ' :  
must pay "all taxes for the years subsequent to tfa� expira- · 

tion of the time of redemption * * ':' extended in an amount ', 
equal to the percentage of state and county taxes for the · 

subsequent year or years upon which valuation of said::.­
real estate would - be · asf?essed at the time application is ·� 
made to redeem the same under this act, by the county · -
assessor upon application of the county tax colleetor," as 
vrovided in Section 1 of Chapter 140 of the Laws of 1929. 

Replying to your second hi.quiry, attention is  called to · 

Section 387 of the Compiled Statutes whi�h reads as fol- : 
lows : ' I 

"State, county, district, precinct and city o#i­
cers · must not be purchasers at any sale nor ven-· 
dors at any purchase made by them in their official 
capacity." 1 

This. section was apparently adopted from: the political 
Code of California but there appears to have been no spe..: 
cific cases decided in reference to it in this state. The 
sheriff, his deputies, ·and - the county commissfoners 'a1·e 
clearly covereQ by the prohibitions of this act . .  As to the 
other county officers , it cannot be said that the application 
is clenr. Certainly the least that can be said is that sucl1 

- a practice would be contrary to public policy_ and should 
be frowned upon. . 

lt is my opinion that as to the officers speci�lly enum­
erated above, such a purchase would be made by them in 
violation of the la\'L The purchase of such property by the 
other officers mentioned would be made by them contrai�y 
to sound public policy. - ! · 

To Robert E.. McFa rland, 
May 22, 1 929. 
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Commissioner 1\fay, on Sales of Property for Delinquent 
Taxes, Accept a Lesser Sum From Bidders Than 

Total Amount of Taxes Against Property 
119. QUESTION : ; 

In selling property to which :{ county has received title 
by reason· of delinquent taxes, must the Board of . County 
Commissioners reject all bids which are Jess than the 
amount of the principal, accrued interest. and penalties of 
the taxes·? · 

OPINION : 
Chapt�r 216 of the Laws of 1929 defines the manner of 

sale of county property. It provides in part pertinent · to 
this inquiry as follows : 

· 

"* * '' such board shall have authority .to reject 
any bid which may be made for a less amount than 
the total· amount of aff delinquent taxes, penalties, 
and interest which may h.ave accrued against any 
property . so offered for sale, including the amount 

· specified' in the tax deed to the county. * .,; · * "  

It will be noted that the discretionary form of state­
ment is employed instead of a mandatory one. It is an . 
accepted rule of statutory interpretation that when a legis­
lature employs such form it grants to the governmental 
agency . the right to use its discretion. In other words, the 
Board of County Commissfonei·s · may properly, if in its 
j udgment and · discretio11: it is for the best interest of the 
county so to do, a,ccept the highest bid made even; though 
it be a lesser anrount than the total amount of the taxes 
against the property. It should be said, however, that the 
board is not obligated t6 accept such bid, but it is in its 
discretion ari.d power to do so. 

· 

To J. T. Evans, vV. D. GILLIS, 
November 27, , 1929. , Attorney General. 

Telephone Lines · Are Real Property For 
Purpose of Taxation 

120.  QUESTIOK : 
A telephone company .of this county is delinquent in 

faxes and is assessed as a public utility. It has no realty 
other than telephone lines which run on the streets and 
alleys of the viHage and along highways and its easement 
across private property. It is the desire of your county to 
collect the taxes in the manner provided by law. ·. Should 
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. such property be ciassed as realty or personal property ? 

. OPINION : 
Section 3101, Compiled Statutes, as amended by Sec­

tion 1, Chapter 7 4 of the Laws of 1925, defines real prop­
erty. Section 3102, Compiled Statutes, defines personal 
property. 

· 

In Cooley on Taxation, Section 965, we find the :ifollow-
ing general s\atement : . 

"Poles, wires, conduits, etc., are generally tax- · 
able as real estate; although. there is some conflict 
in the decisions ahd it has been held in at least one 
state. that conduHs laid under streets by telegraph 
and telephone companies·· are not taxable as 'real 
estate.' 1' j 

ITn the case of Territory of Nev'11 Mexico v. United States 
Trust Company, 174 TJ. S. 545, 43 L, Ed. · 1079, the Supreme 
Court of the United States, in reierring to the taxation 
of the right of way granted to a railroad company for the 

, construction of a railroad and telegraph line, held that an 
easement of the same should be as of l;eal estate_ 

In the case of Western Union Telegraph Company v. 
State (Tenn.) 40 American Reports 99, the Supreme Court 
of Tennessee said : 

"We treat the telegraph line as partaking of 
the nature of tealty, in analogy to the now settleC. 
doctrine that railroads and rolling stock necessary 
to their· use running alone on their tracks are so. 
treated·. We are aware that this is not strictly with-. 
in the definitions of realty as found in the ancierit. 
common law, but those definitions were formed ir: 
a. ruder age than: this and must be accommodateti 
to the advance of the age by sound analog1es a:; 
demanded by the exigencies of our diversified dE­
velopment ;  * * *," 

In Volume 57 A. L. R. at page 869; we find the follow-
ing statement : 

· · 

"Upon the theory that a personal chattel does 
not become a fixture so as to become a part . 01f 
the real estate, unless it be so affixed'·to the free­
;hold as to be incapable of severan�e' without phys.i­
'cal injury to the freehold, it vras. held in Newport· 
'I lluminating Co, v. Tax Assessors ( 1895 ) HJ R. I .  
632,  36 L. R. A. 266, 36 At!. 426, that pole.s and 
wires of a lighting company were not subject 1:0 
taxation as 'real estate,' since , it could not be 
.claimed that any physical injury would result to 
the freehold in question by their removal. 

"Applying the; Yiew that. the intention with 
whic11 the article is annexed. to the freehold affords l 
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the c.ardinal test or criterion by which to determine• 
its character .as a fixture, and that, under this cri­
terion, str'1ctures _or improvements, if not perman­
ent, would. not be regarded as realty, the court in 
Cortland _ v.. New England Teleph. & . Teleg. Co. 
(1907 )  103 Me. 240, 68 At!. 1040, held that tele­
phone conduits laid under a revocable license should . 
not be rega>rded and taxed as realty." 

In spite of t�e fact that Section 3l02, Compiled Statutes, 
which I have not set out but which I refer to, might indi­
cate that an easement is to be considered as personal prop­
erty, our Supreme' Codrt has held that it is an interest in 
real estate- and is real property. · 

In the case of Beasley v. Engstrom, 31  Idaho 14, our 
Supreme Court "in referring to the fact that an easement 
for the purpose bf ·drainage across the land of another may 
be acquired by pr�cription, held : 

"Such an easement is real property, mfder the 
laws of this state, * * * . "  _ 

From an examination of the various authorities and 
the text writers on this subject, it is 0apparent that there 
is a dh1ersity 'of opfoion · as to whether or not this should 
be considered as real 'or personal property for the purpose 
of taxation. The courts are apparently divided on the ques­
tion of whether or not the poles are sufficiently . affixed 
to the land so that their remo,ial would effect any dam-
age. _ 

_ However, in view of the fact that the majority of the 
G_ourts seem to have held this to be real property, arid 
that our own courts hold an easement to be real property, 
and as most telephone tights-of-way are merely easements, 
it is my condusion and I '::tm of the opinion that the better 
rule is to classify such property as real property. I further 
suggest that in seizing the same for the purpose of sale 
for non-payment of taxes, the Sheriff could include the 
perspnal property in · his no�ice of sale of real property, 
while on the other hand his notice of sale of personal prop­
erty under the statute would not necessarily convey · title 
tci the real property. 

It is, therefore, my opinion that the said property should 
be treated as real property. 

To Mr. Chas. T. Cotant, 
January 27, 1 93.0. 

"\V. D. GILLIS. 
Attorney General. 
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Where a Lodge Permits Other Organizations to Use. Its 
Building Without Profit to Itself it Does not 

Lr�e Its Right to Tax Exemption 

1 2 1 .  QUESTION : 
A lodge located in thi.s city owr:.s a haTI. They wish to 

permit its use by the Legion and Grange·: Would the use 
of such organizations, if no rent be charged cir lease exe­
cuted, and 01;ly the actual costs of lights, water and jani­
tor service be collected from the. organizations, render the 
lodge liable to taxes under the provisions of Paragraph 3 
of Section 3 of Chapter 201, Laws of 1929 ? 

· 

OPINION : 
Paragraph 3 of. Section 3 of Chapter 201 of the Laws 

of 1929 reads / as follows : 
"Property belonging to any fraternal, benevo­

lent, OI] charitable corporation or society, The World 
Wm· V)eteran organization buildings and memorials 
of thisi state, used exclusively for the purposes for 
which such corporation or society is organized, 
Provided, That if anr building or property belong­
ing to any such corporation or society is leased 
by such . owner or if such corporation or society 
uses such property for busir:ess purposes from 
which a .revenue is derived then the same shall b" 
assess:i?d · and taxed as any otl:er property, and if 
any s�ch property is leased in part or used ih part 
by such .corporation or society for commercial pur­
·poses ! the assessor shall detern:,ine the value of the 
entire bililding and assess such proportionate part 
of such . building including the value of the re�l 
estate as is so leased or used for commercial pui:­
poses, rnnd sha"ll assess all merchandise kept for 
sale, and the trade fixtures used in connection with 
the sale i of such merchandise." 

It is apparent from an examination of the foregoing 
section that if tl�e building in question is leased by the 
lodge or if it uses the building for husiness purposes from 
which revenue is derived, then the building shall be assessed 
and taxed ,as any other property'. Under your statement 
of facts, the organizations mentioned are to receive no 
lease, and, 1cquire no property interest thereby, and the use 
of the -haff is Ito be only a permissive one revocahle at will. 

Turnirig then to the next question of whether or not 
the payme:b.t by the organizations to the lodge Of the actual 
expenses df their use of the building could be termed as 
using suctl p�·operty for business plJrposes from ·which: a 
re,·enue is/ derived. • 

! 
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"Re,-enue," as referred to in this statute, is defined 
in the case of People vs. New York Cent. R. Co., 24 N. Y. 
485, as follows : 

" 'Revenue is · a return for capital invested or 
labor bestowed. In a general sense, it is the annual 
rents, profits, interests, or issues of any species of 
property, real or pe-rsonal, belonging to an indi­
vidual ·or the public. ''' · 0' The revenue or in­
come of a fm·m is the sum total which its owner 
r_eceived from it." · -

In the case ot Bates n. Porter, (Cal.)  15 Pac. 732, it 
was said : · 

" 'Revenue' is defined by Worcester to mean : 
( 1 ) Inconie or annual profit received from lands 

·or other property ; and ( 2 ) .  the income of a nation 
• or state derived from the duties, taxes, and other 

sources for <the payment o� the national expenses. 
It is defined by Webster to be : ( 1 )  That which re­
,turns or comes back from an investment ; the an­
nual rents, profits; interest or issue of any species 
of property, real· or personal ; .,. ,,, * ." 

It will tl}u:s be appai�ent under the definition . set out 
that the actual payment -Of the costs of using the hall \vould 
not be a revenue. As we have said, a permissive use would 
not be a lease. 

It, therefore, follows, if the lodge in qti.estion permits 
other organizations the right to use its hall, granting no 
lease to them and deriving no profit or revenue from the 
use, that it may permit the use of its buildings in the man­
ner described- in your inquiry without loss of the exemption 
granted by Paragraph 3 of Section 3 of Chapter 201, Laws 
of 1929. 

· · 

To Mr. · C. A. Bottolfsen, 
November 27,, 1929. 

TAX- DEEDS 

w. D. 'GILLIS; 
Attorney General. 

Service of Notice by Re�istered Mail Is Insufficient 
122. QUESTIONS : 

In what manner must service be made before a deed for 
taxes can be issued to the county ? l\Iay registered mail 
be employed ? 

· 

OPINION : 
SeCtion 3258, Compiled Statutes, as amended by Chap­

ter 232 of the Laws of 1921, and by Chapter 33 of the Laws 
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of 1925, with i1eference to notice provides in pehinent part 
as follows : · . I · 

"The tax collector shall serve or cause to be 
sei·ve� writte� /or printed or partly written. or �art­
ly prmted notice 'on the person or persons m aictual 
possession · or occupancy of such land or 101! and 
also the person in whose. name the same stands 
upon t�e records in the recorder's offic�, if, upon 
dil igent/ inquiry he can be found in the state, at 
least three months and not more than five months 
before (the iexpiration of the time of redemption, 
* * *. �f thfre is no person in the actual.�possession 
or occu;pancy of· .such land or lot and if the person 
in whqse mame it stands, upon diligent inquiry · 
can not be found in the state, then the tax collec� 
�or sh/11! post in a conspicuous place upon said 
and 01! lot ; and in a substantial manner, a copy of 
mid notice not more than fi,Je and n11t less than 
three months before such time of redemption shall 
expire) and shall publish a notlce of all such delin- · ,  

quenc:,1 entries in the official newspaper printed ' 
in such, county and if no newspaper is printed in 
the colmty, then in the nearest newspaper that is 
published in this state to the said land or lots, 
which I notice shall be inserted three tirµ.es at inter\ 
vals . olf not less than one week, the first insertion · 
not more than five ' months and the last insertion 
not less .  than three months before the time of re­
demption expires, and a copy of such notice shall 
withi11 saiii time, be mailed to the person in whose 
name. the said Tand or lot stands on record, at J1is 
last knowlh .place or residence. * * *" ' ' 

Our Supr.e_me Court in the case of Johnson v. Welch, 
reported in 48 -ICla. at page 284, interpreted such section 
as amended by Chapter 232, and held that personal service 
of notice of delinquency must be made on the person in 
actual possession of land. . 

As Char)tei- 33, Laws of 1925, did not change the lang,.. 
uage of the statute · as interpreted by our court in said 
case, the saime 1·ule i.vould apply thereto, and it is my opin­
ion that pei'sonal service must be made upon the person or · 
persons in hctu.al possession or occupancy of the land, and 
«ilso tipon tihe person in whose name the same stands upon 
the records in :the office of the County Recorder, if such 
owner can lbe fbund irt the state. 

· 

It is aLso my qpinion that service by registered mail is  
entirely insufficient. 

I am aclYised that the notice of delinquent taxes on the 
treasurer's 'af£idaYit is printed by the Statesman, Syms­
York Company, and Strav.;n & Company of this city. There 
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may be other printers in the city who print the forms, but 
I am not adviised as to who they are. " 

· It is my opinion thaLit is the duty of the ta}\ oollectoi· 
under. the priJvisions of Section 3258 of the Compiled Stat­
utes, · as ame:!ided by Chapter 33; Laws of 1925, to secure 
or cause to }?e. served the notice described in said section 
on the perso11 or persons in, actual . possession or ocs:upancy 
of the land and also the person in ·whose name the same 
stands upon !the records in the recorder's office, if such 
record owner can be .found within the state. 

If ·there iS no person in the actual possession or occu­
pancy of the land and if the person in whose name it stands 
upon diligent inquiry cannot be found in the st�te then 
the tax collector shall post a copy of the notice upon the 
land. ..  . . · . . . 

Publication is necessary only in conjunction with post­
ing and is -not necessary where actual service has been 
made upon a person in possession and the. record ·owner. 
Posting and1 \publication are not necessary when there is 
no person in : possession of. the land and service has been 
made upon t_he record owner. To Mr. C. W]Baird, 
August 27, 1 �30. 

W. D .  GILLIS, 

·Attorney General. 

. County Commissioners Are Empowered to Issue Ta� Deeds 
I 

123. 'QUESTIONS : 
1 .  Chapter 161 of the Laws of 1923 having been re­

pealed, does � county treasurer have authoi·ity to issue a 
tax d�ed u�on redemption of property from sale .for county 
taxes . ' ; ·· 

2. If not, how may the redemptioner secure his deed ? 
OPINION : 

; ·� 

Chapter JJ61 of the Laws of 1923, among other things, 
provided in part pertinent to this inquiry : · 

"Upon payment of the amount required to :be 
paid "as herein provided the county treasurer must 
issue a tax deed to the redemptioner, and, '1pon 
the giving cf such deed, any tax deed, o·r tax sale,: or 
delinquency entry to the county shall become. null 
and void and all right, title and interest acquired · by 
the\ col,lnty under or by virtue of such tax deed, or 

. tax sale, . or delinquency entry, shall cease and 
terminate. 

This was repealed by Section 31 Chapter 140 of the 
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Laws oif 1929, anP.1 it follows that the right of the county 
treasurer to issue such deed was thereby taken from him. 

· It is, therefoue, apparent that unless some other statute 
delegates this authority, the right to issue the deed is 
denied the treasurer. No other statute or authority can be 
found adthorizing this. It must next be �onceded that it ' 
could not have been the intention of the legislature to take 
from all agencies of the county the authority to issue this 
necessary instrument. 

ll'he coun�w . commissioners have exclusive control over 
and the right! to ·dispose of county property. (See Chapter 
216 of the Laws of 1929.) . · 

. 

It, therefore, follows and it is my :opinion that the 
county treas urei· 'upon the redemption of property should 
issue a receipt for the same and give to the redemptioner 
a certificate • showing such redemption. This might prop­
erly be addressed to the county commissioners. The redemp:- · 
tioner s hould theri appear before the county commissioners 
and they, by prqper resolution should authorize the issu­
ance of a deed by/ them to the redemptioner. It is true that 
the statute does �10t in so many words specifically declare . 
that they · may do this. On the other hand, they are given · 

' the authority to I carry out . the provisions of the law, and . 
the law, it is ap9arent, contemplates that the redemptioner 
shall be giYen a I deed as regemptioner. . . 

· 

· It is,  thJrefore, my condusion and opinion, in reply to your first irlquiriy, that the county treasurer does npt have 
authority tq issue a tax deed upon redemption of propetj;y 
from sale fo;r co1�ntr taxes . . It is my tm:ther conclusio!l .tl�at 
he does ha'le tht nght to 1ssue a rece1pt and a certificate. 
showing that ac�ual l'.edemption has been made. ' · 

Replying toii your ' second inquiry, it is my conclusion 
and opinion! tha the county commissioners are empowered 
to iss ue the qe d. 

I I , · . 

To E. V. Ldrso1J W. D .  GILLIS, · . 

;\'o l'c 111 bcr 22, ]929. Attorney General. 

. . i I TAX EXEMPTIONS / \\iidow's Allo,vance 'of · Mortgage . · · 

J 24. QuEsTror· = , . 
Is .a pfrso� ha\·in¥ a farm . 

worth $6,000.00, full cash 
n1luat10n. ·1ga1rst wh

.
1ch there is a

. 
mortgage of S3,000.00, 

entitlerj. to the $1 ,000.00 exemption provided for by Sub-, I . ·. 
<, 

• r " -
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division 4, S�ctidn 3099, . Compiled Statutes, as amended by 
Section 1, Chi:l"pter 106, Laws of 1921, as further amended 
by Se.ctiori i, .Cnapter 145, Laws of 1927, and · as further . 
amended by ! Section 3, Chapter 201, Laws of 1929 '? 

• I 4" 

OPINION : 

The abovfe section, stated briefly, provides that" wido�vs 
may\be allmved an. exemption not to exceed tlre aniount of 
$100� of full cash value to any one family, provided the 
following cohditions exist : · · 

1. Thati the total full cash value of property O"w11ed 'by 
such person pr family does not exceed the sum of $5000. 

2. That1 said pernon does not ha\Te an income · from 
property or Jassets, which property or assets, are equal to 
the sum . of :$5000. 

3. · Tnat such property owner or owners. are citizens 
of this state. 

· 

4. Thatj' such exemption is claimed in the: manner pro­
vided for in Section 3100, Compiled Statutes. 

· Such $�opo exemption is. subject to the following limita-
tions : i ! ·· 

(a) The total amount of all exemptions allowed to any 
one family, [under subdivisions 4, 6 and 7 of said section, 
shall not exceed $1000 of full cash value. · ,,. 

(b)  No l.deductions sh;:i.11 be made in the assessment of 
the shares or capital stock · of any corporation or associa­
tion for exemption claimed under this section. ' 

We now j turn to the consideration of the qtiestion of 
whether or not the amount of mortgages can be deducted 
from the full cash valuation of a piece of real property. 

It is my Qpinion that such a deduction may. not be made. 
This property is required to be assessed at · its full cash 
value. That :question is not determined by. the amount of 
mortgages, against it, but 1.�ather by such elements as qual­
ity, topography of 'soil, state of improvement, fertility, loca­
tion with re?pect to' marketing points, etc . . The statutes at 
no place . make intimation that a mortgage against land 
is to be an i element dete1;minative of its value; It \Vould 
require a te¢hnical and strange constructi011 to so hold. 

Cooley o* Taxation, Volume 2, Fourth . Edition, Section 
672, has this fo say in regard to .construction' of such stat-
utes : 

· · · 

·. "in intention on the : part of the legisl�iure to 
grant\ an exemption from the taxing power of the 
state will never be implied from language which 
will admit of any other reasonable construction. 
Such \an intention must be expressed in clear and 

! ' 
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unmistjkablJ terms, or must appear by necessa�y 
implication from the language used, for it isr:, a 
well settled prinqiple that when a special privilege 
or .  exerhption is claimed under a statute, charte·r 
or act bi incorporation, it is to be construed strict­
ly against the property owner and in favor of the 
publi�. /This iprincip!e applies with :peculiar fore� 'to 
a claim of / exemption from taxation. Exemptions 
al·e n�1 er presumed, the burden is on a claimant 
to est lish i clearly his right to exemption, and �ni 
�llege grant of exemption will be strictly con­
strued and / cannot lJe made out by inference or 
implication I but n:ust be b�yon� reasonable doupt. 
In other wGJrds, smc•e taxation is the rule, and ex­
ernptidn, tile exception the intention to make an · 
.exempition Jught to be expressed in clear and unam­
biguous te�ms." 

Furtherclore, . it wfll be noted that to permit the amount 
of mortgage� against land to be deducted from the assessed . 
''alue of the 1 land would result in the land, to the extent of . 
such mortgages, escaping taxation. 

It is, theirefore, my conclusion and opinion that a mort­
gage agains!t farm land cannot be deducted 'from the as- . 
sessed full Qash value of such land in determining the cash · 
value of the same, within · the meaning of Subdiv1sion 4, 
Section 3099, Compiled Statutes, as amended by Section 1 ,  
Chapter 106, Laws of  1921, as  further amended by  Section· 
1, Chapter 145, Laws of 1927, and as further amended· 

· hlY Section 3, Chapter 201, Laws of 1929. To 1llr. A.  B. Barclay, W. D. GILLIS, 
july 10, 1929. Attorney General.; 

TAX LIEN 

P.rocedure �for Foreclosure of Tax Lieri 

125. QUESTIO�S : , . 
1. What i$ the procedure . to be followed in order to 

foreclose a tax lien by the county wl�ere tax deed has been 
issued by ! the treasurer to the co�nty for delinquent, un­
paid taxes '? 

2. Who must be· made parties defendant in such ac-
tions ? . 

3. '  HO-w is service to be. made in such actions ? 
4. lVI\1!'5t each ti-act of land be · foreclosed separately or 

may all land acquired by the county by tax deed be joined 
in one foreclosure action ? 

i 
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5. Does the foreclosure of the tax lien by t'he county 
.cancel special�assessments against the prbperty_ being foi·e-

. closed ? i . 
· · 

OPINION
.,.

: 
· · Section 3423 of the Idaho Compiled Statutes provides 
fp� the sale qf property owned by the counties, said section 
bemg as follows : . 

"T6 �ell at public auction at the courthouse 
door, after 30 days' previous notice given" by pub­
lication in a newspaper of the county, or posted 
'in five public places ofi the county, and convey to 

the highest bidder, , for cash, any property, real 
or personal, belonging to the countv, not necessarv 
for · its use, paying ·the proceeds into the county 

; treasury fo:r the use of the .county:" · 

This sect�on was amended in the 1927 la\vs by the addi­
. tion thereto l of Sections 3423A, 3423B, and 3423C, said 
sections pro"lid.ing for the foreclosure of the .tax lien after 
the land acqmred by the county by tax deed has been 
offered for sale and not sold for want of bids, sections 
3423A and, 3423B, in particular apply to the questions here­
in submittedj 

The foregoing sections of our . statutes specifically pro­
vide that the' statutes to be followed in the foreclosure of 
a tax lien are the same as in the foreclosure of a mortgage 
with the necessary substitutions .to make · the ' foreclosure 
conform to the facts of the tax lien as distinguished from 
the foreclosure of a mortgage lien. . . . 

In the for�closure of a tax lien the only differences would 
be the allegation of the lien acqufred by tax deed as dis­
tinguished from a lien of a mortgage as specified by the 
notes and mortgage. , . . 

It would)be necessary to make all parties claim\ig any 
interest in -t�e premises as lien holders or otherwise par­
ties defendsrtt and service would be made in the same man­
ner as servite in a mortgage foreclosure, that is, either 
personal service or service by publication. 

With reference to the special improvement a_ssessments; 
it is apparent that the case of Hunt v. City of St. Maries, 
decided by our Supreme Court and reported in 44 Idaho, 
700, would c6ntrol the question herein submitted. 
. It is necessary to quote at length from this case in order 

to completely cover the question with reference to special 
improvement assessments and the Court · in this opinion 
states in pai·t as follows : ' 

"The . vital question raised under the pleadings 
' \.' 
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in the lower court, and now here for determination. 
is whether or not the sale of the property for gen� 
era! taxes shuts off special improvement assess­
ments and frees said propfrty from any and all 
liability for the payment of :he local improvemen: 
assessments, due or to become .due.* * ''' 

"C. S. Se·c. 5385, provides that : 
" 'The term· "encumb�ces" includes taxes, as­

sessments, and an liens u1bon real property.' 
. "A reasonable interpr1etation . of the foregoing 

statutory provisions, upon v,chich;. the validity and 
effect of the .tax deed executed to appellant must 
depend, as well as others to which attention will 
be hereinafter directed, would seem to warrant the 
conclusion that by the deed of the. county, appellant 
received title to the land conveyed free and clear 
of the special_ imp1;ovement · assessments levied by . 
the City of St. Maries and' maturing prior to t!:J.e 

,.assess'ment of the taxes oil account of the deli'ri­
quency of which the property was sold, but that 
whatever of such. special improvement assessments 
attached to the property as liens after the· assess­
ment , of the taxes on account of the delinquency of 
which the property was sold ( vlz., taxes for 1919 ) ,  
remained liens against the pr,operty an.d were and 
now are subject 'to be paid." 

"From �'ln examination- of the following sec� 
tions of the Compiled Statutes 1919, it is appar­
ent that the legislitture in the enactment of ·sec. 3263 
and secs. 3fl42, 39-14, 8999, 4007, 4013, 4014 tilnd 4017, used the words 'spedal assessments,' 'speeial 
tax,' · and 'taxes,' interchangeably. The above enum­
erated sections, with the exception of sec. 3263, liave 
direct reference to taxes, special assessments, special 
taxes and special tax assessments levied by munici­
palities, and must be 'read and construed in pari 
Hli1teria, and when so construed in connection with 
sec; 3263 we are satisfied that it was not the legis­
lath-e intent that the language used in sec. 3263 
!Should be , given literal effect ; and we are l ikewiise 
com'inced that .sec. 4007 should not receive a literal 
construction, said last section providing that wlum­
ever any expense or cost of work shall have been 
assessed on any land the amount of said expenses 
shall become a lien upon said lands, which shall take 
precedence of all other liens. If sec. 3263 were 'liter­
ally construed, any and all special assessments · or 
taxes levied by a municipality would be discharged 
by lthe sale of the land for nonpayment of general 
taxies. It is clear, from a consideration of the fore­
going sections, .that excepted from the effect of q · 
ta;.i deed under the pro·dsions of C. S.,  sec 3263, 
are liens for local improvement assessments which 
ndy li:n·e attached subsequently to the assess'ment 
for taxes on account of which the property is sold. i ' "Th� question is primarily one 'of statutory. con-
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strucJon and legislative intention, and, based 
·
·upon 

� !easb�:.i�le construction of relevant statutory prov-
1s10nsJ it is thought that the expressed will of the 
legisJ<\ttH"e to require property which has received 
the b¢nefit of improvements to · bear a just pro­
portion or share · of -the expenses thereof should. in­
sofar Jas the statutes· permit and require, be upheld . 
and enforced. In matters of this kind the powers of 
the legislature are plenary, except as limited · or 
restritt.ed by the constftution, ;:md it is the duty of 
court� to uphold and give effect, as far as possible, 
to it� J enactments. (Ashenbach v. Kincaid, 25 Ida. 768, �40 Pa� 529) !' . 

It is the�efore my opinion : 
. 

· 

. 1 :  Thatj the pri:icedure . necessary to 
. 
foreclose a t_ax 

lien 1s  the s1ame as m the · foreclosure of a mortgage with 
the exceptioµ that the allegations regarding the lien .would 
be changed to set ; out the tax lien instead of the; mortgage 
lien. 

· ·  · · · · 

2 . That1' the necessary parties defendant are the per­
son holding a mortgage, who had been properly notified 
in accordanh with statute, that the State ·would take a 
tax deed to �he property and all parties having or claiming 
to have anY, interest in the property, who had . been prop­
erly notifie(i of the pendency of the delinqu�nt tax, and 
that the coimty would take a tax deed to the property if 
said taxes tere not paid. . . 

· 
. ! · · . 

3. Tha� service would b e  made in the same mannei· as . 
in a foreclokure action either by personal service of S).1m-
mons or by / publication. .. . · 

· · 
. .. · 

4. That each tract or tracts assessed in the riame of 
the same p�rson may be foreclosed in one action, but that 
separate atjtions must be maintained for tj:i.e foreclosure 
of lands assessed in the name of different pe·tsons, that .is, 
that a sep�:rate a,ction must be maintained against e.ach 
person appearing on. the assessment rolls for . which ta<x' 
deed was i�sued to the county. 

5. That the special improvement assessments matur­
ing pdor tq the assessment of the taxes on account of the 
delinquency of whlch the property was sold can be fore­
closed by the ;proceedings, but that all special assessments 
maturing subsequent to the date of the assessment of the 
taxes on acf31�mnt of the delinquency for which the property 
was sold, cannot be foreclosed by such proceedings. 

r l 
. 

To M1t. D. k. 11IcLean, 
Januci1�y 22, 1930. . I J 

W. D .  Gn�Lis, 
Attorney General. 

\. 
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TAX SALES 

County May Not Segregate Property Sold 
Into Lesser Areas 

126. FACTS : 
Cedain city property included i n  a special assessment 

in a paving distl'ict has been sold for taxes and deed taken 
by the county. It is offered for sale with no bidders . There 
are two lots 1 incJuded with the property above ; mentioned • 
against "\Vhich there are taxes and assessments d ue in the 
sum of $10,000.00. The county has an opportunity to sell . 

a portion of one of the lots, provided they can segregate. 
In effect, they wish to sell 1 1 7�, of the total area of these 
two lots and receive for that portion about 1 1 .% of the • .  
totahimount of the taxes. 

QUESTION : 
May the county do this ? 

()PINIO N : 
Under the authorities in the case of Hunt v. City of 

St. Maries, 44 Idaho 700, the purchaser of property against 
which there are special assessments re_ceives the same free 
and clear from a:u assessments which were due: and payable 
at the time of said purchase, but the property :is received 
subj1ect to assessments that accrue after the · date of pur� 
chase. , · 

In this case the county secured the property clear of 
past due speci,al assessments but burdened with the assess-

ments to fall "Clue in the future. . 

we now take up ' th e  question involved as to whether 
or not the county may dispose of a portion pf these lots . · 

Irrespective of how sold, it cannot alter or affect the bond 
obligations against the land covered by assessments to 
become due in the 'future. The lien of these bonds attached 
to the land ·whether it be subdivided or not. If the taxes 
are assessed against the lots of a legal subdivision ( See _ 
3129 of the Compiled Statutes) it is my oph1ion that the 
county does not have the authority to sell a /portion of a 
cfty lot for the taxes against it. 

Chapter 1 4  of the Session La'.vs of 1923, fn my opinion , 

would n:ot cover the present case as the 'question of · a 
partial redemption i� not involved in the instant case. 
Authority to sell a part of this property must be found, 
if the right exists, in Chapter 159 · of the 192i Sess�on La�s. 
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The· specific provision of this \chapter applicable reads as 
follows : · · 1 

"To
r 

sell or ':;offer for sJle at public au
.
ction at 

·· the courthouse (ioor, after 30 days' previous notice 
given qy publici).tion in a newspaper of the county, 
* * .  * :;my property, real or personal, belonging to 

- the ·county, not necessary for its use, and such sale 
of real iproperty may be made by the board -0f coun- · • 

ty commissioners, either for cash or upon such 
terms. as the' 

board of county commissioners .may 
determ:ine, and the same must be sold to thid1igh-
est 1bid•der. '' * *." ·· 

_ ;I .  can #nd no authority under this Act to : Permif the 
cqtinty to i of:;er the property for sale other than in" the 

•legal subdivis.lons existing at the time it secured the p;rop-l 
erty through tax deed: In other words, there is no authority! 
by statute : for a smaller segregation than a city lot. I 

It is, therefore; the opinion of this office that the county' · 
does not hav·e the authority to segregate or dl.vide prop� 
erty into $illa!ller areas than the legal subdivisiOn of a lot. : ! . . . • . 

To Gerai1it Ffumpfireys, W. D .  GILLIS, · 

April 17, 1 92!9.. Attorney General. ' ! 

TRANSFER TAX ACT . -:; -. . 
Probate Court l.\fay Not Charge for Copies 

+ Forwarded State Auditor · 
: 

127. QUESTION : 
May the· Probate Judge charge 20c per folio ' or other 

fees for certified copies required to be mailed to the State 
Auditor o� petitions for letters of administl'ation, etc.,  as 
provided for'":by Sectio'n 22, Chapter 243, Laws of 1929 ? ' 

OPINION : ;' 

Section 22, Chapter ·243, Laws of 1929, provides among 
other things ,that : · 

'
"The court in which the f�llov:ing papers . are 

filed oi:- orders are · made shall, upon the filing and 
making of the same, immediately forward to the 
state audifor certified copies thereof ; petitions for 
letters.  testamentary or of administration ; inven­
tories · and appraisements ; · all accounts, ,inclU<;l.ing 
the final account, of executors, administrators or 
trustee's ;  de¢rees of distribution, either partial or 
fin.al ; . appraisements made by inherjtance tax ap­
praisers ; orders made by the court fixing valua­
tion of property transferred unde'r the provisions 
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!Jof this Act ; and orders made by the "fuiurt fixing · inheritance or transfer taxes." -
· 

It will now be noted that the above section does not re­
quire any person or distributee interested in the 1estate of a 
deceased person to ·procure such copies ; neither i:loes it re­
quire the State Auditor to procure such copies froin the Pro­
bate Judge. On the other hand, the section makes it the ex­
press duty of the conrt in which said papers are filed to 
immediately • .  upon filing of the same, forward to the State 
Auditor certified ,copies thereof . .  

Secti6n 25 of said Chapter 243, La·w:s of 192:9, provides 
among other 'things, that the Probate .Court shall not be 
entitled to collect;. any fees for: · any services undier the pro­
visions of that ac.t, but that : 

. , 

' · 

"* * * ten per centum of the amount of all 
taxes collected by the county treasurer to be cred­
ited to the' current expense fund of the county as 
herein provided for, .shall be in lieu of fees or other 
charges." 

From the fo1'egoing, it is my opinion that the Probate 
Judge or Court is not entitled to charge 20c per folio or any 
other fee for certified · copies required by the provisions of 
Section 22, · Chapter 243, Laws ·of 1929,. to be forwarded 
by him to the State Auditor. 
To Mr. Alex Kasbe1'.g, 
July 5, 1930. 

w. D.  0ILLIS, 
Attorpey General. 

Deductions To Be Made in Community Propertv Estatre . -
I -

1 28. QUESTIO N : . 

" 

Referring to Section 2, Subdivision 10, Chapter 243, 
Laws of 1929, what deductions therein mentioned are to 
be take·n from L:he 'corpi.1s of the property, or stated differ­
ently, from that portion that passes under the will or intes­
tate laws in community property estates ? 

OPINION : 
Snbdiviisfon 10 of Section 2 of Chapter 243, Laws of 

1929, reads as follows :! ' 
"In d�termining the market value of the prop­

erty tr:.msfened, the following deductions :.and no 
• others ·shall be made �rom the appraised value 

thereof :: . · ' 
" (a )  Debts .�£ decedent owing at date of death ; 
" (b )  Expenses o f  last illness and funeral, and 

includirug not �ore than $500.00 for a me:morial ; 
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l" ( c� · All state, county arid municipal taxes 
wh�ch are liens against said property .at the date 
of j death ; . 

i " (d)  The ordinary expenses of administration, 
including reasonable fees allowed executors and 
a<l*1ini"strators, and reasonable fees of their attor- _ 

neys ; · 

i "  (e) The amount due or paid the government 
of �he United States as a federal inheritance or es­
tat� tax ; provided, however, that the amount of such 
tax allowable herein as a deduction shall be limited 
to la computation thereof (commencing at the pri� 
m�ry rates) made by the probate court having 
j u�isdiction of such matter upon the_ Svaluations 
he • sqall have fixed on that portion of such prop­
erty 'only, the transfer of which is taxable under 
the provisions of this Act, by applying to such val­
uations the exeri1ptfons and rates of the federal 
inheritance or · estate tax in force at the date . of 
such transfer. 

i " (f)  _ The amount due · or paid any state or 
states of t� United States (excepting Idaho) as 
a state inheritance, succession or" transfer tax ; pro­
vided, however, that the ·amount of such tax allow­
able herein as a deduction shall be limi�d to a com­
putation thereof (commencing at the primary rates) 
made by the probate court having jurisdiction of 
such matter upon the valuations he shall have fixed 
on ; that portion of such property only, the transfer 
of ;which is taxable under the provisions of this Act, 
by applying to such valuations the exemptions and 
rates of such state inheritance, succession or trans­
fer tax in force at the qate of such transfer." 

22i . 

The Supreme Court of Louisiana, it being a community­
property state, has held that the community debts shall 
be deducted from the entire community property. ! ' �  - . 

: .Succession of May, ( La.) 45 So. 551 ;  
' Inheritance Tax Law : Pinkerton and l\Iillsaps, · 
· · Secs. 182, 183, 184, 326, 327, 338, 339, 340 ; 

Blakemore and Bancroft, Sec. 351, p. ��65 ; 
'. Gleason and Otis : Inheritance TaxatOin, 4th 

Ed. � 46 ; . 
In Re Sherwood's Estate, (Wn.) 211 Pac. 734 ; 

1 c, C. H .  Inheritance Tax Service, Vol. 4, p. 
12235 ; i .  

Our Supreme Court in the case of Swin�hart vs. Turne1'., . . . I 
44 Ida. 461, said : _ 1 

1 "On the death of. either spouse, the. community · prpperty be�ng liable for the commun�ty deb.ts, .the _ 

administratiim of the estate draws to 1t the hqmda­
tion and _ settlement of the entire community estate 
for the purpose of. satisfying the community debts 
which makes it necessary for the probate court to 
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I assume jurisdiction over and administer both moi" 
ties of the community fund." · 

I . , 

In Ryan vs. Ferguson; (Wash.) 28 · Pac. 910 ,  the Su-
preme Court of that state said : · 

· 

"Neither one owns any sp·ecific part of this prqp­
erty before the dissolution of the community ; mid, 
upon its dissolution by the death of one membE·r, 
no part of it can vest in the surviv,or except sub­
ject to the community debts. In administering upon 
the estate of the deceased member, community dee-ts 
are proper· charges against the same. The _interest 
of the surviving member in the community . prcp­
erty must be subjected to its just share of this !in­
debtedness in some manner. l.f this whole property 
was not under th.e jurisdiction of the probate court, 
under the circumstances of this '�ase, the interest of 
the survivor could not be made to respond to any 
part of1 these claims in the administratfon proceed­
ings. * * * Upon the death of either party the 
community ends upon tj:ie instant, but the relation­
ship of the parties in the . property as to its ;lia­
bility for -the community de"bts is not altered." 

There may Jbe some question as to whether .or not the 
deductions contained in Subdivision (e) , which . deal with 
the amount pu:e or paid the government of the United 
States as a federal inheritance or estate tax, are properly 
deductible from the whole· of the community :estate, b e­
cause of the s�tuation that some of the coQ_rts appear to 
hold that the federal tax is an estate tax or a tax upon 
what the decedent leaves, or what the devisee, legatee or 
heir receives ; that is, that a federal tax is imposed upon 
the estate transferred by death and not upon the succes� 
sion resulting from death. Therefore, if the federal tax is 
paid only upon. the estate succeeded to, it  should not be 
deducted from the entire community estate, but only from 
the half thereof. 

There are 
. 
conflicting opinions from. diff dent courts 

throughout the land regarding these deductions I of the fed­
eral tax. Th�y are difficult to harmonize, but the one which 
in my opinion we should follow is the case of In Re Miller�s 
Estate, (Cal. ) 195 Pac. 413, there the court said : 

"h iis the settled law of this state that the ibher- \ itance tax is imposed . upon the net clear market 
value o[ what the transferee receives, and that to 
ascertain this the value . bf what he does not re­
ceive, in contemplation of law, must be deducted 
from the value of what the decedent left. The 
application of this principle plainly requires the -de-
duction of the federal estate tax." · 
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It is, therefore, my conclusion and opinion that all of the 
said deduction set out in Subdivision 10 of Section 2 should 

. be deduct�d from the whole of the community estate. 
To State A�tditor, W. D. GILLIS, 
MMch 6, 1930. Attorney. General. 

Ord.ers Fixing Valuation of Inheritance Tax 
Need Not Be Recorded 

129. QUE�TION : / 
Is it necessary, under Section 7755 C. S.,  as amended 

by the Session Laws 10,f 1929, to record in the order book 
of the probate court, orders fixing valuation and inheri­
tance tax under the inheritance tax law ? 

OPINION : 1 

Section': 7755 .C. S. as amended by Section �7, Chapter 
280 of the ;1-929 -Laws, reads as follows : . 

' fORDERS . TO BE ENTERED IN l\IINUTE 
BO OKS. All orders and decrees made by' the pro­
bate . cou'.5t ".< * *. must be signed � and filed :and 
entered at length m the * .  * * 1 records of the court; 
* * * each page of said ·record must be signed by 
the probate judge." · 

Sections 18 and 19 of Chapter 243, 1929 Laws, which 
chapter constitutes the present transfer and inheritance tax 

� law of this state, provides for the making and entering 
orders fixing valuation of property transfer and inheritance 
taxes. Chapter 25,7, 1929 La\VS, also provides for such or­
ders. 

The query arises; did the legislature intend by the. use 
of the ,,�ords "aU orders" in Section 7755 C. S. as amended · 
to require ' that orders fixing valu.ation and inheritance ' 
tax be entered at length in the records of the court. 

Title 5'( of the Compiled Statutt;s Telates to the "pro­
ceedings in , probate court." This title includes Cha,pter 273 
to Chapter · 291, both inclusive. Chapter 285, relating to 
orders, decrees, etc., embraces Section 7755. The words 
"all orders ,' '  as used ill this Section clearly refers to orders · 
in proceedings in 'probate, embraced within said title, as 
distinguished from orders in other proceedings. For ex­
ample, the : Probate Court makes orders in criminal and 
Civil cases, . in proceedings in the correction of delinquent 
children, etb. Evidently the use of the words "all orders,'' 
as usoed in said section was not intended by the legislature 
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to refer to proceedings in such latter named instances, or 
under the inheritance tax laws. 

It is, therefore, my opinion that Section 7755 Compiled . 
Statutes, as amended, does not require the recording of 
orders fixing vaUuation of property and -fixing, inheritance 
tax under inheritance tax law. ' 

To Mr. John Ja.c;kson, 
lifarch 1, 1930. 

'W. D.  GILLIS, 
Attorney General . ·  

Deposit in Idaho Bank of Utah Resident Not 
; Subject to Transfer Tax 

1 30. QUESTION! : 
Is a deposit in an Idaho bank subj ect to a transfer and 

- inheritance tax upon the owner's death, >Yh ere the owner 
resided and had his domicile in the State of Utah ? 

OPINION : � 

This office has heretofore held, and upon the a uthority 
of the case of Blackstone v. Miller; 188 U. S. 189, 23 Sup, 
Ct. 277, that moneys of the character mentioned were tax­
able under our present inheritance tax act. However, since 

_,the abo\>e rul1ng, the Supreme Court of the United States 
has handed down the decision in the case of The Farmers 
Loan & 'l'rust Co. vs. State of Minnesota, 280 U. S .. 204, 50 
Sup. Ct. Rep. 98, which expressly overrules the case of 
Blackstone v. Miller. This latter case was decided January 
G, 1930. , · 

In the Blackstone case there was involved-a transfer 
tax 1ipon a b�nk deposit of some three and one-half mil- . 
lion dollars, ;which had been deposited in a bank in the · 
State of New: York. This deposit was owned by a non­
resident decedent. The state of residence of said deced­
ent imposed a transfer tax upon the transfer of s aid bank 
deposit. The 1 State of New York also imposed a tax upon 
such transfer, thus bringing about a double tax upon this 
transfer. The Supreme Court upheld the imposition of 
the tax by the State of New York, an<;I as I have said, it 
was upon that decision that this office mad e  t11e ruling 
first �bove mentioned.. 

· 

However, in view of the overruling of the case of Black­
stone v. Mil1er, and upon the reasoning of the case of The 
Farmers Lo:an & .. Trust Co. v. Minnesota, it i3 now my 
opinion that [ mu:§t no\v reverse myself and ho1d that the 
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" 
transfer of said deposit is not subject to a transfer tax 
payable to the State of Idaho. \ · · 

In support .of this view, I quote you from the last above 
mentioned case: 

"Bla�kstone v. Miller, supra, and 
·
.certain ap­

prqving. opinions, lend support to the doctrine that 
ordinarily choses in action are subject to taxation 
both at the debtor's domicile and at the domicile 
of .the 'creditor ; that two States may tax on differ­
erent and more or less inconsistent. principles the 
same testari1entary transfer of such property with­
out conflict with the Fourte·enth Amendment. The 
inevitable tendency of that view is to disturb good 
relations among the states and produce the kind 
of discontent expected to subside after establish­
ment Of the Union. The Federalist No. yII. The 
practical effect of it has been bad ; perhaps two­
thirds 'of the States have endeavored to avoid the 
evil by resort to reciprocal exemption laws. It has 
been stoutly assailed on principle . .  Having recon­
sidered the supporting arguments in the light of 
our. mdre recent opinions, we are compelled to de­
clare it · untenable. Blackstone v. Miller no longer 
can be regarded as a correct exposition of �xist­
ing la"\v ; .  and to ' prevent misunderstanding it is 
definit�ly '6<verruled. . 

"Fo;ur different views concerning the situs for 
ta�tion of negotiable public obligation's have been 
adV:anced. One fixes this at the domicile of the 
owner ;' another at the debtor's domicile; a third at 
the place where the instruments are found-physic-. 
ally present; and the fourth within the jurisdiction 
where the owner has caused them to becon1e· integral 
parts of a !Ocalized business. If each' state can 
adopt any one of these and tax accordingly, obvi­
ously, the same bonds may be declared present for 
taxation in two, or three, or four places · at the 
same nioment. Such a startling · possibility, suggests 
a wrong premipe." 

I 
To State Auditor" 
January 30, �9�0. 

i 

W. D. GILLIS,  
Attorney General. 

Insurance Issued 'by Government to World War Veteran Is 
Exempt From Transfer Tax When Beneficiary Dies · 

a!nd Insurance Is Paid to Estate . 

131. QUESTION :  

A person ·-i.vho served in the World War has a policy of 
insurance issirnd by the Government and which is made 
tax exempt ak _to beneficiary named. That beneficiary dies 
and it therefor8. is paid to his estate. Does the tax exemp-
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tion apply · or does the right to receive the money make 
the estate liabl'e for the inheritance tax ? 
OPINION : 

There are two cases fro,m the Surrogate, an inferior 
court of the State of New York, which hold that the pro­
. ceeds of insurance payable to the. insured's estate are not 
exempt from taxation under Section 22 of World War Vet­
erans Act (38 U . . S. C. A. Sec. 454) : They are-1 

Re Schaeffer's Estate, 224 N. Y. S. 305. 
Re Dean's Estate, 225 N. Y. S. 543. 

The first cas1b was decided in September . 1927 and the 
last in November 1927. They are the only. cases this office 
can find w�ich hold that this section does not exempt such 
proceeds. -..t: , 

Since H.l27 several well considered decisions hav•e been ··1 • . . • rendered bv the courts of this country and to them I will 
refer later� i · · 

Section �22 isl a part of .Chapter 320 which was enacted 
June 7, 1924, (43 Stat. 613) , and is a patt of the c,hapter 
cited as th!e "�orld War Veterans' Act, 1924." Section 1 
of that act ! foun in 43 Stat. 607, and in 38 U. S. C. A. Sec­
tion 421, a11thor zes the act to be cited as "World War Vet- · · 
erans' Act� 192li." Section 22 above referred to provides · 
for exempkio1rfrom taxation of compensation insurance, 
etc. It reads asr follows : 

. 
. 

"The �o!hpensation, insurance, and .maintenance 
and support allowance payable under Parts II, III, 
and IV, :iiespectively, shall not be assignable ; shall 
not be su�ject to the claims of 

.

. creditors of any per-� 
son to "\\ horn an award is made under Parts II .. 
III, or .· I ; and shall be exempt from all taxation; 
Such· compensation, insurance, and maintenance and 
support hllowance shall be subject to · any claims 
\•ih-ich thje United States may have, under Parts 
II, III, :):V and V, against the person on whose 
account tihe compensation, insurance or maintenance 
and suppbrt allowance is payable. 

· 

"The !provisions of this sect:on shall. not be con-
. strued t� prohibit the assignment by any person 

to whom /converted insurance shall be payable under 
Part Ill of this chapter of his interest in such 
insurance to any other member of the permitted 
class · of ibeneficiaries." 

· 

Section 303 of the same act relating to payment of 
insurance to the estate of deceased's beneficiary, 43 Stat. 
1310, and fomid aJ Section 514 of 38 U. K' C. A. is as fol-
lows : I · 

c · • 

· 

"If rlo p�rson within the permitted <;lass be des- · , I . , . 
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ignated . as beneficiary fo.r yearly renewab1e term 
insurance by . the insured · either in his lifetime or 
b�' · his :Jast . will and testament or if the designated 
beneficiary does not survive the insured or sur­
vives the insured and dies prior to receiving all 
of the 1 two hundred and forty installments or all 
such as are payable and applicable, there shall be 
paid t� the estate of the insured the present value 
of the monthly installments thereafter . payable, said 
value to be computed as of date of last payment 
under any existing award : PROVIDED, That all 
awards of yearly renewable term insurance wliich 
were in course of payment on March 4, 1925, shall 
continue until the death of the person receiYing such 
'payments, or until he forfeits same under the pro­
visfons :·of this chapter. When any person to whom 
such i:r:i,surance was awarded prior to such -date 

· dies or '-forfeits his rights to such insurance then 
there shall be paid to the estate of _ the insured the 
present value ' of the remaining unpaid monthly in­
stallments of the insurance so awarded to such per­
son : :f'.ROYIDED FURTHER, That no award of 
yearly �ene_wable term insurance made to the estate 
of a last surviving beneficiary prior to March 4, 
1925, shall be affected by the foregoing pi·ovisions. 
In cases· when the estate of an insured would escheat 
urider the laws of the pla�e of his residence the in­
surance shall not be paid to the estate but shall 
escheat to the United States and be credited to the 

· military and- naval insurance appropriation. This 
sectioni shall be deemed to be in effect as of October 
6; 1917/' \ . .  

227 

The Loui�iana and Ohio cases h�reinafter cited ·con­
strue Section : 28 .·of the War Risk Insurance Act, but this 
section was reenacted in the World t War Veterans' Act, 
43 Statutes �t Large 607, 613, he1�etofore referred to. 
(Watkins v. '.[fall, W. Va. 147 S. E. 876.)  

The following cases from the states of Louisiana, Ohio, 
West Virginia and Washington hold that proceeds of War 
Risk Insurance payable to the insured's estate on the death 
of the ·beneficiary is not subject to state inh�ritance tax. 

The first case was decided in 1924, that of - Succession 
of Geier, (L�.) , 99 So. 26. This construed Section 28 of 
the War Risk Insurance Act, referred to, which was · as 
follows : l · 

· 

" 'A!Ilotments and family allowances, compensa� 
tion, and insurance payable under Article.s II, III 
and IV respectively, shall not be as,signable ; shall 
not be ! subject to the claims of credifors of any 
person ! to wrom an award is . made under :irticles 
II, III, , or IV; and shall be exempt from all taxa-
tion.' n (  - - -

J 
I 
I 
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It \Vill be observL that this section, so far as exemption 
from� taxation of the proceeds of War Risk Insurance is 
concerned, is subst�ntially the same as Section 22 of the 
World War Veterarts' Act of 1924. · 

' 
. . 

In this case. one jGeier died leaving ��r Risk Insuran�e, 
'lus mother bemg named as the beneficiary. The mother 
died before the irnlured, and as no other beneficiary had.,. 
been· st1bstitutecl, t!he insurance at the death of the insured 
became payable tc\ the deceased's survivihg father and 
brothers and siste1is. The court held that the beneficiaries 
did not take as heirs, saying : 

"''' * " T�ey come within the permitted Class of 
beneficiaries, ! because they are the heirs at law or 
next of k'in of the deceased service man, but they 
are designated in the act as beneficiaries, and they 
take as such mnder the contract of insurance to the 
same extent and in the same manner as the bene­
ficiary named in the policy of insurance would take 
in the event ,such beneficiary survived the insured." 

As to the exem:ption provided for by said Section 28, the 
:. 'court said : 

"The terms of the acf are clear and 'unambigu­
ous. Summarizing its provisions, there is a p·ositive 
prohibition against all taxation on money paid out 
by the fede;ral government · under section 28, arts. 
2 ,  3, and 4f; and the insurance provision thereof 
is a contract between · the United States, its agehts, 
and the persons designated in the act as· the bene­
ficiaries of deceased service men. It is a bar to all 
state legislrution which is in conflict with it.'' 

The case of- <Dhio v. Rife (Ohio) 162 N. E. 398, also � 
. _ construed Sectioni 28 of the War Risk Insurance Act. - , -;, 

I 
. . 

Here, one Ea,111 Stewart was awarded a policy centract

.
, 

as provided by tnie acts of Congress in the sum of $10,000. 
He paid the· premfums until he was killed in action on a 
battlefield in Frahce. His mother, Hannah Rife, was named 
benefic.iary in sp1id policy. Th.e United States paid to her 

• the monthly , instAllments until she died and after her death 
an adnrinistrator1 was appointed by the probate court and 
the United States, through the Bureau of War Risk I_nsur­
ance, paid to the1 administrator the remaining value of the 
policy. The court : held that Stewart's aunts and uncles were 
designated as ·being within the permitted class and pay;­
ment to them pr.0vided for ; and that said act provided that 
the permitted cfass of beneficiaries should be • determined 
by the intestate: laws of the state of ]which the insure_d ' -
was a resident. , 
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The Ohio 
;
Inheritance Tax law imposed a tax upon_ suc­

cession to any property passing by will or the intes.ta te 
laws from atjy person who was a resicfent of the state at 
the time of his death. In , this respect the Ohio law was 
substantially 'fh� same as Section 3371, Compiled Statut�s 
of Idaho, of the of<I Inheritance Tax Statute, and Section 
2 of Chapter ,243 of the 1929 Laws of Idaho, a part of the 
new Transfer. and Inheritance Tax Act. 

The court held that the proceeds of such policy "·ere 
exempt from \ all taxation and that there was no succession 
to property '  within the meaning of the Ohio Transfer Tax 
Statute but_L · 

. 

"* j' * that the property passed direct from the 
Unitedi States and that the governhH�nt adopted 
the m ethod of .Paying through an adminiJ;trator to 
relieve 1 the Bureau of 'Var Risk Insurance of the 
expense of ascertaining in each case who the per­
sons were within the permitted class." I . 

Referring · to th� Ohio Transfer Tax Stahite, the 
said : 

"The succession provided for in Section 5332, 
General Cod�, is a right given by the intestate 
laws of Ohio. The United States had the right to 
designate those that came within the -Permitted 
class of beneficiaries. It did so in. entering into· this 
contract of insurance. The succession, if it were 
such, was not a series of persons conformable to 
the la:\vs.. of Oh'io. It was expressly provided in 
the War Risk Insura,nce Act that, in cas-e · of re­
version, the . money or property should revert to 
the United States. If the succession · was'· to be 
according to the · laws of Ohio, the reversion would 
have b�en to the state of Ohio. 

"The
· 
law 

-
of the United States is a part of, 

and is read into, this contract of insurance. Among 
other things, it provides that the fosurance 'shall be 
exempt from all taxation.' " 

Continuing further the court said : 
"The' tax commission of Ohio bases its ·entire 

claim on the language that the insurance shall be 
exempt from taxation, claiming that taxing the 
right of succession is not a tax on the insurance. 

"This · insurance was provided for and a,warded 
when the nation was at war. It was a protective 
measure for the government, as well as for . the 
insured, and the use of the language, 'shall be 
exempt from all taxation,' in view of the fact that 
the government designated the permitted class and 
that the layrs of Ohio are subject to the l aws of 
the United States on this question, leaves no doubt 
that the act meant what it said when it �provided 
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i . that such insurance 'shall b.e exempt from all tax-ation.' " I · ' 
The court in this 1 case cited the Geier, Louisiana case, 

supra, as an authoriity. This case was decided in- 1928. 
The follo•iing cas'es- from West Vfrginia and Washing­

ton construe Section 22 of the World War Veterans' 1  Act, 
1924, which, as poiID,ted out, is in substance the same as 
Section- 2S' of the War Risk Insurance Act construed in the 
last ·two mentioned cases. 

The 'Case of Watkins v. Hall (W. Va. ) 147 S. E. 876, 
held that the comphted value of · war Risk policy turned 
over to the estate iof a deceased · soldier for rdistribution 
was not subj ect tQ �he state inheritance tax. The facts of 
this case were : [ · One Talbott holi:ling a $10,000 policy of War Risk In­
surance died intest*te, unmarried and without issue; leav­
ing surviving him a /mother, three sisters, and five brothers. 
The monthly installments provided for under the policy 
,,·e'i.·e paid to the rrlother until her death. After that time 
the go\rernment paid to th� administrator of the dec,eased's 
estate the remain!i!ig installments . _  The court quoted from 
the language of the Rife case of , Ohio and cited the Geier 
case of Louisiana ito sustain its position and said : 

'"' * " ,  Thie administrator becomes a mere trus­
tee or c;ondJit for the government to make the 
payrnents__to .the persons entitled _to the same under 
the prqvisions of the federal law. The intestate 
l aws do not ,operate upon _the decedent's property, 
but are referired to in order to determine who shall 
take the prdceeds of the insurance. This position 
we believe tq be a sound one. That Congress had a 
right to .adopt the course ·of descent prevailing in 
the state , of :the residence of the soldier, there can 
be *o qu�. The proceeds of the insur'ance, there­
fo�, passed ,under the federal act. In other words, 
the i intesi:Clte laws of the state of the residence 
of the soldier was simply adopted as a ,  means· for 
ascertaining1 the next of kin to whom ' payment 
shtHild be made. Such a construction is supported 
by 'the furtl\er fact that in case' of an escheat the 
s;ii1ie shall lbe to the United States rather than 
the state. ! 

"It being apparent that the brothers and sis­
ters take as beneficiaries. under the contract of 
insurance, that the intestate laws of this state 
have been set- in motion for the purposf f  of carry­
ing out ce�tain provisions of a war measure in 
regard theii'eto, and that the terms of said war 
measure exipressly exempts from all taxation in­
surance payable thereunder, the decree of the low· 
er court will be affirmed.'' 
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This case !. was decided in April, 1929. 
One of the bes.t considered cases is that of In Re- Cross' 

Estate, (Wash.) 278 Pac. 414, decided in June, 1929. There 
it was held that the proceeds of War Risk Insurance, pay­
able to insured1s estate upon death ,of beneficiary is not 
subj�ct to sfate. inheritance tax. This case also combined 
the case of· Cross v. State. These cases were ·before the 
court in 1928 and the decision is found in 269 Pac. 339 .. 

In the first case it was held that the proceeds of War Risk 
Insurance were not exempt from the State Inheritance 
Tax Act, but this decision was overruled later on rehear­
ing. The facts were : One LeRoy W. · Cross was killed in 
the World War, · dying intestate and single. He left sur­
viving him a father, mother, brothers and sisters and at 
the time 'of his death was carrying a $10,000 policy of 
War Risk Insurance. His mother was designated asi his 
beneficiary. After his death and while his mother was 
rece1jifhg monthly installments under the policy the father 
died leaving his estate to his wife. Thereafter the mother 
died leaving her estate to her sons and daughters. 

. 

The court points out that Section 303 of the Wor.ld 
War :Veteratjs' Act of 1924, as amended in 1925, quoted 
above, designates certain beneficiaries under the War Risk 
Insurance policy, and holds th;:i.t such ·persons take as bene­
ficiaries and not as heirs under the intestate la\VS of the 
state, saying': 

· 

"* � * "le believe the whole intent and purpose 
of thes"e acts is to exhaust the proceeds of this in­
surance for the . benefit of those within the desig­
nated ¢lass, and that so long as there are such per­
sons t\'iey must take, not as heirs at law, but as 
benefiCiaries under the war risk insurance policy. It 
seems to us that auy other reasoning would be con­
trarj' to the text and. import of the entire act. If it 
be said that the proceeds of a policy shall be dis­
tributed to the heirs at law of the named benefici­
aries ·when there exist persons 'within the permitted 

. class,' :then the. act does not "give to every * * * 
-enlisted man * * * greater protection for themselves 
and their dependents.' It' would also seem inconsist­
ent for us to say that, although the act permits 
the insured to select the beneficiary, 'but only with­
in the !classes ·* * * provided,' still by the death of 
the de�ignated beneficiary some person or persons 
outside of 'the .permitted class,' probably a total 
stranger, shall receive the residue. We do not be­
lieve that is the intention of the act, and we do 
not believe that it so provides. Benefits under 
such a! policy of insurance as we have here first 
accrue ! to the designated benefi�iary, who has but 

. I . 
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a lifetime interest, subject to certain limitations, 
a'nd then to all of the beneficiaries in the order 
of their priority 'within the permitted class.' All 
of these last mentioned beneficfaries have · an in­
choate or prospective benefit, and, if finally they do 
realize from the insurance, it must be as bene­
ficiaries and not as heirs at law. The payment of 
the 1·esidue ini(o the estate of the insured is only 
procedural. and ip nevertheiess to 'be distributed 
only to persons 'within the permitted class.' �' 

And adds, that while there is  undoubtedly a diversity 
of opinion, it feels thgit the weight of authority and better 
reasoned cases support the court's vimv. 

In conclusion the court say s : 
"We now hold that the proceeds of the War 

Risk Insurance of LeRoy W, Cross should be .dis­
tributed out of the estate of said insured to such 
persons, within the permitted class of beneficiaries 
now prescribed by the War Risk Insurance Act, 
as· would, under the laws of this State, be entitled 
to. the insured's personal property in case of in­
testacy, and .that those so taking .do so as bene­
ficiaries undeir said policy, and not as heirs at law, 
and that the iProceeds so distributed are free from 

- our s.tate inheritance; tax.* * * "  

From the foregoing it is my opinion that the proceeds 
of War Risk Insurance held by a World War Veteran, after 
his death, and the death of his beneficiary named in the 
insurance policy, .$hould be distributed to the designated 
class of beneficiaries named under the act and that such 
distribution Of SUCh proceeds is  not a passing of pTOperty 
from a decedent .upder .the intestate laws ·of this state and 
are therefore riot taxable under the transfer tax statute of 

� _this state ; but, that on the contrary, the persol). or per­
sons in such perrhitted or designated class, takes merely 
as a beneficiary imder the ·,policy and st1ch proceeds. are 
therefore exempt rrom

. 

the inheritance tax imposed .by this 
state, under th� p ·ovisions_of Section ·22 of the Worl.d War 
Veterans' Act as amended. ' . 
. To State Auditor W. D. GILLIS, 
December 17, 1 929. Attorney General. I . 
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TEACHERS 
Grounds for Discharge of ·Teachers 

132. QUESTloN : 

233 

May a teacher be discharged by the Board . of Trustees 
because of having taken bankruptcy ? 

OPINION : 
Chapter 215, Section 102, of the La\V-S of 1921, provides 

the grounds· for revocation of a teacher's certificate. It 
reads : ·  

"The County Superintendent shall have power 
to revoke any county certificate for neglect of duty, 
for incompetency to instruct and govern a school, 
for immorality or for any cause which woulcl Trnve 
been sufficient gr'ound for refusing to issue the 
same, had the cause existed or been known . at the 
time of its issue ; Pro\•ided, that no certificate shall' 
bf! revoked or annulled without a personal , .hearing, 
unless the holder thereof shall, after thirty days 
notice,: neglect or refuse to appear before the Super­
intendent. for that purpose ; Provided, £urther, .that 
said teacher shall have the right to appeal to the 
'State Board of Education, whose decision shall be 
final ; 1Provided further, that it shall be the right 
of any citizen to bring to the attention of the State 
Board ' of Education any case in which tli.e County 
Superintendent 'shall neglect or refus'e to revoke 
a certificate when cognizant of the . facts in the 
case, and it shall be the duty of the State Board of 
Education,. thru its executive officer, to investigate 
the charge!', and if proved true in accordance with 

· the reasons set forth in this section, then the State 
Board of Education is empowered · to . revoke the 

� certificate in question." ' 
Bankruptcy, it will be noted, is not included as a ground. 
The banki·uptcy act \Vas enacted 'for the purpose of en­

abling one whose liabilities exceed his 7assets to file a 
petition setting forth that fact . together with the state­
ment of all assets and liabilities and have the matter deter­
mined by a Federal Court. It is strictly a legal proceeding 
provided for py an act of Congress and is not ground for a 
recision of contract, and it foliows that a teacher may not 
be discharged on th�t ground. . I : , 

To Mr. Arnold -A. Tomchols, 
February 24j 19_30. W. D.  GILLIS, 

Attorney General. 
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Qualification to Teach Um,Jer Act Of 192.7 

133. QUESTIONS :  
L May students who have finished a one-year normal · 

course and are issiecl .certificates to teach prior to Sep­
tember 1 ,  1929, buti who have not taught by virtue of such 
certificate or by vi�tue Of any prior certificate for a period 
of eighteen months or more in the public schools of this 
state prior to Sept�mber 1, 1928, be permitted to teach in 
the public schools ©f the State of Idaho during the school 
year of 1929-30 ? I · 

. 
· 

2. May teachers who do not have two years' normal 
school work and hhve not taught in the public schools .of 
this state

. 
for a p�riod of eighteen moi;ths, (two sch?<:!: years) , prior to Se;ptember 1, 1928, by virtue of a certifi­

cate t6 teach, be permitted to teach during the year 1929-30 
in view of the provisions of Chapter 97 of the Session Laws 
of 1921, as amended by Chapter 59 Of the 1927 Session 
Laws ? 

· 

OPINION : 
In view of the. im�ortance of 'this question, by reason 

of the considerable number of teachers it may affect, this 
office has given intensive attention to this problem. Two 
assistants and myself have very exhaustively exam1ned 
all of the statutory and decision law of this state which 
might affect it, mud have also c:afefully considered and an- . 
alyzed an opiniori rendered some seven years ago by a 
former attorney general. · · 

This office is unanimous in the conclusions set out here. 
The former opinion can be distinguished in that it was the 
interpretation of a law now repealed and of a statute while 
somewhat similar l in terms yet lacking the plain and unam .. 
biguous .language !found in the section hereafter considered. 

The act interp�eted by the former attorney general was 
repealed by Chapter 149 Of the Laws · of 1923. It '. did not 
contain the plain mandatory declarations of the present law, 
nor the specific, tlefinite language of this final expression 
of the legislatur� we are now to examine., The construc­
tion given to the fact considered in 1922 was doubtless jus­
tified, but it is npt applicable in the instant �ase� 

POWER pF BOARD IN REFERENCE TO 
CERTIFICATES DEFINED BY LAW 

Se.ction 2 of /Article IX of the Constitution of Idaho 
provides : 

Digitized from Best Copy Available 

'-



OPINIONS OF ATTORNEY GENERAL . 235 

"T�e general supervision of state educational 
institutions and public school �stem of the State 
of Idaho, shall be vested in a State board of edu­
cation� the membership, powers and duties of which shall pe prescribed by law.* * *" . 

Subdivisibn 10 of Section 803 of the Compiled f;tatutes 
in reference \ to th� powers and duties of the State . Board 

· of Educatorf? provides that .the board shall : 
'-·"* i * * Have entire supervision and . control of 

certification of teachers in accordance with law. 
* * * '.t . · l .  . 

Sec�ion 76 of Chapter 215 of the Laws of 1921 in refer­
ence to the certification of teachers reads in part as fol-
lows.: ( · 

"Tpe granting and renewing of all • tea·chers' 
certificates shall be governed by the provisions of 
this aCt and every person employed as a teacher in 
the public schools of the State of Idaho must be the 
holder! of a valid state, county, or state norm.al school 
certifkate. No person shall be entitled to, :r w shall 
receive any com.pensation for the· 'time he or she 
teach�s i?b any pnblic school without a. certificate 
vu.lid. under the laws of the State of Idaho and in 
forcefor' such time in the county where such school 
is tau'ght. l' 

The abo'Vie section has in no respect been amended or 
modified sin!'.!e its j adoption in 1921. . · 

Section 79 of i!he same chapter describes the kinds of 
certificates. ! 

Section llOO of the Compiled Statutes provides that the 
Board of Trustees of the Albion State Normal School may 
issue : 

"Sµch certificates and diplomas as may from : 
time �o time be deemed suitable." 

It i.s my opini.on that the word "suitable",·must be 'inter­
preted1to m1an that the board is controlled by the provi-:­
sions of tl�el act of 19�1 as later amende? Jmd hereafter 
referired to, ; and that .1t may grant certit1cates of legal 
sufficiency i:U the hands of the holder no greater than is 
provided by I law. , ' 

By Section 1086 of the Compiled Statutes, a section like 
the above, applies\ to the Lewiston State Normal School, i� 
too stating that ctl\le board'may : 

,_ · " �' * * fusue such certificates and diplomas as 
;may frOI).1 t\me to time pe deemed suitable." 

rn is my 'opinidn that the same interpretation must be 
given this section as to. the one above referred to. · · 

A like provision is found· in Section 1116 of the Com-
1 . 
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piled Statutes, which applies to the then "Idaho· Technical 
Institute. " 

Sectlon 99 of Chapter 215 of the Laws of 1921 gives 
no aid or comfort. The type or class of certificate he1d can­
not control unless :it b_e supported by the qualificati-ons or 
teaching experience hereinafter enumerated. ' ! 

From the foregoing sections, it is apparent that the 
granting and rene>ving of all teachers" certifitates and the 
right to teachi in the schools of Idaho are governe·d by law 
with no powers in / any agency to vary the educational re­
quirements or perjod of teachihg experience required by 
statute. · ·  I ' · .  

, . 

We now turn ito the statute to be interpreted. It is 
Secti_on 97 of Cha�ter 215 of the Laws of 1921, as amended 
by Chapter 149 of 1the Laws of 1923, and as further amend.., 
ed by Chapter 59 of tl:).e Laws of 1927. It reads as follows : 

Every applicant for a third grade · certificate 
shall be examined in such subjects as the State 
Board of Edlucation may determine and in addition 
to .passing such examination such applicant shall 
11ave attend�d a professional school for teachers · 

J;or at least! nine weeks, and •·shall have received 
such passing grades in such subjects ·as may be 
required by1 the State Board of Education. Any 

�rson who . has had one year or mbre' training in 
�i school of lit least equal requirements to the Idaho 
State Norml1l School may become an applicant for :a 
third grade. certificate without the requirement of 
the nine \\leeks' (lttendance at such professional 
school. No person shall become an applicant for a 
third grade, certificate after September first, 192.7, 
who has not satisfactorily completed one year of 

• normal school work in one of the Idaho State Nor­
mal sc.hools, or a school of equal standing ; ' and 
from and 'after SeptcmbPI' first, 1929, no person 
s h a ll trach ! in a·11,y of the  c7e111cntary schools of the 
State of ld(iho who 1w s not had at lt?ast two yea rs 
of l ike tra f11 ing in s11ch n q nnal school work. p rn-

·-,� l ' idecl, t h n t! none of the rdqnirements specifird ·in 
t/1 1�� Act slfolT apply to a ny person who h a s  taught 
i11 th e z;ubUe schools of the State of Idaho for a 
pe r iod of 'e ightee1i months 01· more prior to Sep­
t e m ber first, 1 928. No person shall be eligible for 

· more than f one third grade certificate and all third 
grade ceTIJificates issued shall be valid for one 
year only.'[ 

-�� I call particdlar attention to the italicized pqrtion and 
its plain declarations. It stands by itself unaffected by 
what goes before. 
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/ -----.r" 

QUALIFICATIONS REQUIRED AFTER 
i SEPTEMBER, 1927 

For that reason, I do riot give consideration here to 
the qualifications required for applications for . third grade 
certificates prior to September 1, 1927. In tracing the in­
creasing derµands as to qualifications, it i-s pertinent fo our 
inquiry th.at we giye consideration to that which relates · 

to the application /for third grade certific·ates after the 
last mentioned date. At this point, the requirements take 
a radical tu1·n because after this date, the statutes say : 

"No person :shall become ·an applicant for a 
third grade certificate who has not satisfactorily completed one year of normal school work in on°e 

, of the . Idaho state normal schools or a school of 
equal standing; * '" *." 

-

In othe1� words, while prior to September 1 ,  1927, a pet­
son could become an applicant who successfully passed the 
examination given, and \Vho in addition thereto, had nine 
weeks' trai�illg in a professio1ial school for teachers, after 
September '1 , 1927, an applicant for a third grade certifi­
cate would 1 not possess qualifications sufficienf to entitle 
him to take the examinations unless he had at least one 
year's work in an Idaho State Normal School or a school 
of equal standing-an ',increase from nine weeks to nine 
months. 

QUALIFICATIONS REQUIRED AFTER ,. SEPTEMBER 1, 1929. . . .  

After September 1,  1929, comes another radical turn fo1: 
the statute declares even the· above qualifications are not 
sufficient to permit one to teach in the elementary -schools 
in that after that date it is necessary that a person before 
being eligible t,o teach, must have two years' work 'in an 
Idaho State N 6rmal School -or a school of equal standing, 
or have ta.�tght at least; eighteen month.r; pripr tQ September 
1, 1928. This provisimh in the year 1927 served notice upon 
everyone ·who desired �o become an applicant to teach after 
September 1, 1929, tl{at unless they had eighteen months' 
actual teaching experfonce prior to Septe mber 1 ,  1928, that . 
they would 1:wt be eligible to teach ; or, ,in lieu thereof, 
that they must take two years of normal school work. ·. 

JL is iny opinion thfl,t there can be no question or doubt, 
giving the English language it,s ordinary interpretation, 1.. 

but that the ·1egislatm� intended the above. 
•.t...:\ 
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CONCLUSIONS · 
In conclusion, it is my opinion that .� student who has 

finished a one-year normal course and has been issued a 
certificate to teach prior to September 1, 1929, bµt who 
had not taught by virtue of such certificate or by virtue of 
any pdor certificalte for a period of eighteen months or 
more in the public schools of this state prior to September 
1, 1928, may not li>e permitted :to teach in the e1ementary 
schools of Idah_o during the· school year 1929-30. 

As to your sedond inquiry, it is my opinion that any 
teacher now teacll.ing in the public schools of this state 
who does not hav� two years' normal school work, or who 
had not taught iri. the · public schools of this . state for a 
period of eighteen months prior to September 1, 1928, may 
not be permitted to teach · in the elementary schools of this 
state for .the school year 1929-30. . . 

In view of the fact that certificates may not be granted 
to those who do not have the qualificatwns above defined 
and the further statutory restriction that without . a cer- . 
tificate a teacher may not .draw compensation for his ser- · 
vices, a teacher not poss�ssing the · qualifications above 
described would not be eligible to receive public moneys 
for his services. 

. 
..,/ ,. 

I 

To St;J;e Sitpt. of Pub. Ins.· 
May '14, 1 929. 

W. :Q. GILLIS, 
Attorney General. 

! • 

TEACHERS' CERTIFICATES 

Life Certificates to Aliens : Must Be Naturalized 01 
" Within Seven Years 

� 

134. QUESTIONS : 
1. ..J'}s an alien entitled to a life certificate' as a teacher 

upon d¢claration of intention to become a citizen of the 
United') States, all other requirements of the school laws 
having [ been complied with ? · · ·· 

2. )If entitled . to such certificate upon declaration of 
intenti6n to become a citizen, is such person entitled to 
rece[ve the reguilar form of certificate without defacement 
in �ny manner /Or is such person only entitled to receh;e 
a certificate stating on its face that such pers.on is not a 
citizen and that such certificate is invalid after a certain 
date (period of time . allowed for comiplete naturalization, 
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Sec. 77, C�. 215, Laws of 1921) unless accompanied by final · . naturalization papers ? · · 

3. SeCtion 77, Chapter . 215, La:ws of 1929, provides 
that u : • .i when such certificate . . ·. shall have been issued 
to any pe:rson who, shall not within seven years become a 
citizen, su'ch certificate shall be automatically revoked . � ." 
At what date does this seven year period begin to run : (a) 
date of entrance into United States : (b) date of declaration 
of intention to become a citizen ; (c) date of the issuance 
of the certificate ? I 

' 

I 
OPINION : '  I 

Replyihg to your first question, Section 77 of Chapter · · · 

215 of.' the _Laws of 1921 relates to certificates granted 
aliens and reads as follows : 

! "No person shall be grante.d a certificate or 
employed as a teacher in any public school, who is 
not a citizen of the United States or who has not 
declared his intention to become such : PROVIDED., Th;at when such certificate to teach in the public 
scho9ls in the State shall have been issued to any 
person who shail not within seven years become a 
citizen, such certificate shall be · automatically re­
vo�ed, and such person shall be ineligible to re­
ceive a certificate · unt.il he becomes a fully natur­
alized citizen." 

It wrni be noted that it declares a prohibition against 
the issua�ce. of a certificate to a person "who has not , 
declared his intention to become" a citizen of the United 
State. n �mplies that a certificate may be granted to a 
person 'who has declared his intention but the proviso de­
clares that there shall be an automatic revocation of a 
certificate so issued if the· person or alien to whom it was 
issued "shall . not within seven years become a citizen." 

An alien is reqi!iired to declare his intention to become 
a citizen of the United States · at least two years prior to 
his admission :as a citizen (8 U. S. C. A. Sec. 373) .  SucP, 
alien having so declared his intention must then file his 
petition for naturalization not less than two nor more than 
seven years after such declaration. It must appear to the 
court admitting an alien to citizenship that he has, immed­
iately preceding the date of his application for citizens.hip, 
resided continuously within the United States five years 
at least and within the state or territory where such court 
is at the time -held one year at least, and that during that " 
time he has behaved a,:> a man of good moral character, 
attached to the principles of the Constitution Qf the United 
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States, ' and well disposed fo the good order and hzppiness 
of the same. (8 U. S. C. A. 382.) 

In view of these requirements of the federal ,�.tatutes, 
it is apparent that, after an alien has declared his inten­
tion to become a citizen of the United States and has been 

. granted a certifidte to teach in the schools of this state, 
it is impossible t9 determine at the time of granting or 
issuance of such certificate whether or not such alien will 

· within seven years become a citizen of the United States, 
or whether he will ever become such citizen. It is, therefore, 
appare'nt that Section 77 of Chapter 215,  Laws of 1.921,  
contemplates that if such alien does not, within seven'years 
after the issuance of such certificate, become a citizen of 
the United States; such certificate shall be automatically 
revoked, and after such revocation, the person would be 
ineligible to receb;e a certificate until he became a fully 
naturalized citizen. , 

It is , therefore, my opinion that an alien is not entitled 
to a life certificate as a teacher up·:in declaration of his in­
tention to become a citizen of the United ' States, even 
though all other iiequirements of the school laws have been 
complied with. 

Turning now to your second inquiry, the foregoing 
opinion on No. 1 disposes of this question. � Replying to your third inquiry, the seven-year peri<)ld 
referred to in Section 77 of Chapter 215, La\vs of 1921, 
apparently has reference to the date of granting the cer­
tificate provided for in said sect:o11, and, therefore, said 
period would begin to run -from the date of the issuance 
of said certificate. If at any time during the seven-year 
pe1�iod it is asce1;tained tha-t such person cannot within the 
seven-year period become a citizen of the United States, 
at the time of . such discovery the certificate might be 
re\·oked, but if such fact be not ascertained until the end 
of the seven-year', period, the certificate vrnul<l be ·auto­
matically revoked at the end of that period. It \YOUld seem 
that Section 77 bf said chapter contemplates that it is nec­
essary that an alien to whom a certificate has been issued 
become a citize* of the United States \vithin seven yearsc 
after · the issuance of such certificate. 

It is, therefore; my conclusion and opinion as to your 
third inquiry tfuat the seven-year period provided for be­
gins to run upon the issuance of the certificate and not at 

I o . • • 
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the date of entrance into the United -States or date of 
declar9-tion of intention to become a citizen. 
To M7'. Thomas A. Madden, W. D. GILLIS, 
November 15, 1929. Attorney General. 

VACANCIES 

When Highway Commissioner Is Appointed to Fill Vacancy, 
He Holds Office Only Until Next . Election 

135. QUESTION : 
Where one of the Commissioners of a highway District 

fails to qualify and the other Commissioners: appoint a · 

successor, will this successor , hold for the full term of the 
person whose place he· fills, or shall the office be filled at 
the next general election ? 

OPI.NION : 
Filling of vacancies is dealt \vith in Section 1500 C. S., 

as amended by Chapter 31,  Laws of 1927, which provides . 
that each vacancy occurring in the office of the Highway 
Commissioner, other than by expiration of the term, shall 
be filled ·by the Highway Board. I assume from this that 
the tenure of the appointee is governed by the general law 
since it is not specifically stated as to what · his tenure 
shall be. 

Sections 466 and 467 C. S. ,  provide that appointments 
made under this chapter shall be until the next election, at 
which the vacancy ,shall be filled. There seems to be no 1 
other provision relating to any officer, either state, pie­
cinct or county, except imembers of the Supreme Court 
and the Judiciary where the appointee is run past the next 
general election. , . 

Therefore, it is the opinion of this office that a High- · 
way Commissioner does not come within this exception and, 
for that reason, at the next general election there should ' 
be also an election to fill this vacancy for the unexpired 
term of the 'appointee's predecessor. 

To Mr. Harry Baker, 
November 2; 1929. 

W. D. GILLIS, 
Attorney General. 
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Should Be Confirmed at Special Session 

136. QUESTION : 
Under the Constitution, should your executive appoint­

ment to fill t)le vacancy existing in the office of the Lieu­
tenant Governor, . arising by reason of the death of the 
H01i.ornble W. B. · Kinne , be sent to the Senate for con­
firmation at the Extraordinary Session of the Legislature 
called by Your Excellency to convene on February 24, 1930 
o r  should this appointment to fill said vacancy be trans­
m itted to the Se_riate for action thereon at the next regu­
lar se�sion to convene in January, 193 1 ? 

OPINION : 
An opinion rendered by this office on October 17, 1929, 

to Your Excellency held �hat a vacancy existed in the 
office ' of Lieutenant-Governor. 

Section 6 or Article IV of the Constitution of Ida:ho pro­
Yides the method for filling said vacancy, and reads in 
part as follows : 

"If. during the recess of the senate, a vacancy 
occurs in any . state or district office, the governor 
shall appoint some fit person to discharge the 
duties thereof until the next meeting of the sen­
ate, when · he shall nominate,, some person to fill 
such 'office." 

The Consti,tution clearly contemplates joint action by 
the Governor an d the Senate in the matter of such appoint­
ments when possible and as soon as possible, and th� pro­
visio n  providing for the appointment of a person to occupy 
the offic;e until confirmation by the Senate requires the 
construction that the Senate should be permitted to act 
when next in session. 

It, therefore, appears that the only question faat con­
fronts us at this time is whether or not the convention of 
t he Senate at the Special Session will amount to a "next 
meeting" of the Senate. 

Section 8 of Article III of the Constitution provides as 
follo.Jrs : 

"The sessions of th� legislature shall, ,after the 
first session thereof, be held biennially;· ,. at c\;he 
capital of the state, commencing on the first Mon­
day after the first day of January, and every se·�­
ond year thereafter unless a different day shall 
hm·e bee:n appointed by law, and at other times 
when con\·ened by the governor." . . 

� 

Section 9 of Article iv of the Constitution P�'�vides for 
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�-- . 
the calling of sessions of the legislature on extraordinary 
sessions. ' 

In the case of State vs. Olson, (N. D.)  176 N. W. 528, 
the question of \Vhether or not a special session of the Iegis'­
lature Was in reality a Session of the legislature \YaS prec..­

- sented to the court. In this case the co'urt said : 
"Can there be any question that the legislature 

which met in special session in 1919 \Yas a legis­
lative' assembly? Can it be doubted that such ses­
sion was not a session of the legislative assemb1y? 
Is there any room for construction or argument 
that,_ under the Constitution, the same members of. 
the House and Senate might une day be. sitting in 
regular session bound by the constitutional provi­
sions, requiring a hvo-thirds vote in order to enact 
an emergency measure, and, that acts not so · passed 
should not become effective-�until July 1st, and that 
several days later, after adjournment' and i·econ­
venement by the Governor, this same legislature, 
compo:j'.ed of exactly the same members, sitting in 
special session, would have the power to enact 
statutory enactments irrespective of the constitu­
tional provisions, and in disregard of the legis'!a­
tfre power reserved to the people in the initiative 
and referendum?" 

· 

"In People" v;, Rice, 135 N. Y. -173, 31 N. E. 921, 
.923, 16 L. R. A. 836, the point was made that an 
extraordinary session was not. such a session ·. as 
was contemplated by the Constitution. It was held 
that an extraordinary session is nevertheless a ses­
sion of the legislature ; that the Governor; by the 
terms of ,the Constitution, has the power to con" 
vene the Legislature on extraordinary occasions;­
and that when convened the legislature was in ses­
sion." 

The Supreme. Court of the State of Florida, in the mat­
ter of In Re Adviso·ry Opinion to the. GoYernor, 59 So:. 
782, was called upon to ariswer a question similar to the 
one in the instant case. A request was made by the Goyer� 
rior for an opinion as to whether appointments by him of 
a Supreme Court Judge, State Attorney and Judge of the 
Criminal · Court shouTd be submitted for confirmation at 
a Special Session of the Legislature. That court, ;,with pro­
visions of its Constitution quite similar to our own, helol 
that the appointments should be submitted to the Senate 
for confirmation. It likewise held that such corifirmatiom 
was not legislative business. 

It is, · therefore, niy opinion that it is your executive 
duty to transmit to the Senate for its action thereon at the · 
Extraordinary Sessidp convened by your proclamation for 
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February 24, 1 930, your appointment of the Honorable 0. 
E. Hailey as Lieutenant-Governor of the State of Idaho, 
such appointment having been made by you since the ad­
j ournment of the last session of the' Legislature. 

It is my further opinion that the convening of the Legis­
lature by your proclamation at such Extraordinary Session 
will amount to the next meeting of the Senate, as provided 
in Section 6 of Article IV of the Constitution, above re­
ferred to. 

To Honora.ble H. C. Baldridge, 
(;01,•ernor of Idaho, ·' 

. February 21,  193D. 
· 

W. D. GILLIS, 
Attorney General. 

WAREHOUSE - RECEIPT 
A Clause 2ermitting Shipment of Grain From State May 

· Not Be Incorporated in a Negotiabie·, warehouse Receipt 

] 37. !QUESTION : ' 
May the following clause be incorporated in a negotiable 

warehouse receipt for use in this state ? 
· 

" 'The owner hereby expressly consents and 
agrees, and the right is hereby given the Union 
Wholesale & Mere. Co., in case oL congestion at its 
elevator at C1;uigmont, Idaho, -;;o ship any or all 
bulk grain to the Pacific Coast Terminals for stor­
age.' " 

OPINION ; 
Upon an examination of the statutes of this state relat­

ing to uniform warehouse receipts, it is the opinion of this 
office that such statutes do not contemplate the shipment 
of grain stored in a warehouse in this state and for which 
a warehouse receipt has been issued, to points outside of : 
this st9te for stor�ge. 

To Union WaTehouse & 
J.lie l'ca Htil<? Co., 

J u l-!J :3, 1 930. 
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" T H E  C O W "  
By 

JUDGE JEREMIAH NETERER 

The inspiration for the .writing of tlli! following history of . the 
faithful friend of man, the cow, was the decision in the Oleomar­
garine case. The plainj;iffs in their attack upon the constitutionality 
of the Act had given a long history of the butter substitute, dwelling 
on the fact that it was invented during the Franco-Prussian War 
and lauding its usefulness to man. J�dge Jeremiah Neterer of the 

-

United States District Court for the Western District of Washington, 
who wrote the decision in the case of Best Foods -Inc., vs Welch 
et al, doubtless feeling that the long and honorable history of the 
cow should be told, WTote the following into tl).�t decision. My excuse 
for placing it here is that it is worthy of having wider circulaton 
than the tombs of a law library will permit. 

"* * * In view of the statement of the history of th� in�ention; 
manufacture and introduction of oleomargarine, anci the contention , . 
that the cow and factory are competitors, a --brief statement of the 
origin and ·development of the cow follows : -

"The earliest WTitten records, nearly four centuries before ,£�hrist, 
in th�- Vedic Hymns written in Sanscrit and·  preserved in India, 
it is said, give· us- our first authentic information of the cow. The 
Aryans on the plains' of Central Asia, to whom the common ancestbrs 
of all the 'white races' can be traced, are said to be the first to use 
cow's rnilk as a life sustaining substance. The domesticated CO\VS 
of the Aryans are the ancestors of our cows, whence she was taken 
through Asia, Africa, Europe (Sweden, and Denmark, 'ko' and Ger· ' 
many, 'kuh') and fina:Ily-a:;..few into the new world ·by Columbus or: 
the second voyage in 1493 to the island of Santo Domingo, and to · 
Mexico in 1525, and Florida in 1538. The first sh}pment to _ New 
England was made in 1624 by Governor Winslow. 

"The
-

Hindus, �eeks, Egyptians, Romans all revealed great 
consideration for their cows. The Grecian urn, immo1'talized by 
Keats, depicted a familiar scene : 'To what green altar, 0 mysterious 
priest, Lead'st thou that heifer lowing at the skies, and all, her silken 
. flanks with garlands drest?' In Egypt the cow- was ·sacrecl- to Isis, 
in Uganda in the heart of Africa, the tribal cow is thought holy 
and the milk cared for with elaborate ceremonies. The Greek poet 
Hesiod in his work on agricultural. 'Works and Days,' offered advice 
and admonishes care of the Grecian herds. Jacob and his brethren 
said to Pharoah : 'Thy servants hath been about cattle · from our · 
youth even' until now both we and_ our fathers.' The cow was ' \yor- · 
shipped in Babylonia and in Tyre. The ·Jews thought milk most 
valuable, a:nd described the blessings of the land of promise as � n 
land 'flowing with milk and honey.' Cresar, in war with the Gauls\ 
observed that the people on the shores,of Lake Geneva did not farm, 
but 'lived by ket:!ping- cows.' 

"In Iiidia v.eneration for the cow has continued in· n;any pal'ts 
as pa:rt of their religion, and in some native states the law pro- -
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h i bits the killing of cows, and some Tibetan tribes treat their 
dairies as holy temples. 

"Thus development of the cow has been a continuous, pro­
gressive ch ange ;  tlie :unfolding as natural and inevitable under the 
tender care of an intelligent keeper as the 'unfolding of a f'.ower. ' 
Cows have developed :from a milk production. sufficient only to sustain 
their offsprin'g to 33,364.7 pounds of milk (official test for one 

. year )  by De Kol Plus Segis Dixie containi!lk 1 ,349.31 pounds of 
butterfat,  and 37,381.4 pounds of milk containing :f,158.95 pounds 
of butterfat by Segis Pret;erje Prospect; ·--

· 

"l\lilk, !t is said, contains all of the vitamins essential to life 
and growth. · 'The " ,. * white race '' " * cannot survive withou;:;. dairy 
products.'  ( H erbert Hoover, now President of the United States, 

· quoted in ' The Path of the Gopatis.') 
The la1;ge ranges have given way to the settler and· the home 

builder. Commercial cattle. have disappeared from the open plains. 
The small farmer and .thc ;tlairyman have and are appropriating the 
open spaces. The Ha;ndbook of Dairy Statistics, Bureau of Animal 
Ind ustry, U . . S. Department: of Agriculture, Washington, D. C. 1928, 

. states that Idaho in / 1924 'Produced on farms 78;505,003 gallons of 
milk and 3,661 ,728 p(l)unds of farm butter from 151,722 cows. From 
comparison of per cai1ita consumption based on the national agricul­

. tural report, they consumed approximately S10,500;ooo- worth of for­
age at the farm, and the total value of the milk produced by com­
pitrison \Vith the sm1�e report, was approximately $19,()00,0GO." 
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D O CKET 1 9 2 9 - 1 9 3 0  � 

UNITED STATES SUPREME COURT 
34 ilia tter of Estate of Samual Marx Roth ch ild, deceased; a n d  

Anne Fa lk Rot/Jchild, deceased. Inheritance tax case. iVrit of 
Certiorari denied. Pending distribution. · · 

270 C, A. Jungst; et al vs. H. C . .fJa/dridge, Gi)vernor, c t  al. Appealed 
from U. S. Statutory Court, District of Idaho, Southern Divi- · 

sion. Constitutionality of Ch. 148, Laws of 1929, (Butcher Act) 
Pending on appeal. · 

288 New ·world L if; lnsnrance Co. 11. TV. D. Gillis, A tto rney .: G e 11-
m·al and l/ennont Loan tlnd Trust Company . vs. TV. D. G illi.� , 
A ttorney General. Appealed fl'.Om U. S. Statutory Court, Dis­
trict of Idaho, Southern Division. Taxation of Capital Stock in 
competition with Banks. Pending on appeal.· 

UNITED STATES CIRCUIT COURT OF APPEALS 
' 

412 P. H. Detweiler et al v. John S. Welch, . e t  al. Appealed f_r�m 
Federal Court, Idaho Southern Division. Re : Constitutionality 
of Idaho . Potato Grading Act. · Pending. 

UNITED STATES DISTRICT COURT ' 
277 Best Foods, -hw. 'L"S. John S. TYelch, as C�m m issio1i e r  of A g ri-

<•ulture, et a l. Before U. S. Statutory Court, District of Idaho, 
Southern Division . .  Restrain collection of tax on oleomargarine. 
Decision for defendants. 

· -

. 279 Otto Zurcher, et dl, ·vs. John S. ll'elch, et al. Before U. S. Stat­
utory Court; · District of Idaho, Southern Division. Restrain 
collection of tax on oleomargarine. Decision for defendants. 

280 Davidson Grocery Com.pcmy i>s. John S. lVelch , Co 1n m issio 1 1cr 
of Agriealtw·c, et al.  Before U. S. Statutory Court, Districi 
of Idaho, Southern DiYision. Restrain collection of tax on oleo- ., 
margarine. Dec'ision for defendants. 

281 Falk Mercunt i/e Company vs. Joh n S. ffe/ch , Co m m issioner of 
Agriculture, et 'al. Before U. S. Statutory Court, District of 
Idaho, Southern Division. Restrain collection of tax on oleo-
margarine. Decision for defendant. <>, 

· 

230 Ernest Sauve vs.  TI'. H. A bbott, et a l. Eastern Division, ·Distri­
bution of water. Becree entered. 

239 Insurance Pinance Corpora t ion rs. ·Plw.eni:r Secn rit ics Car-" 
poration. Eastern Division. Possession of assets of Idal10 Fire 
Insurance Company held by Director of Insurance. Pending� 

332 The Oregon Mo1·tgage Company 11• TY. D. Gillis, A ttorney Gen­
eral. Southern Division. Taxation of Capital stock. Action dis- : 
missed without prejudice. 

341 In the matter of Kootenai ,}fotor Com]mny. Bankrupt. Claim 
:for gasoline tax. Pending. 
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384 

288 

288 
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A lton and So1_1 thei-n R. R. Co., et al. vs.
-
.United $tates of Amer-

ica. Rate case'. Pending. - ' · 

Geo. '!Y. Carter, Commissioner of Reclamat ion vs. Blaine County 
Investment Co mpany, et al. Southern Division. Little Lost River 
Suit. Pending. 1 
Na t iona l Savings and Loan. Association ·vs. _W. D. Gillis, A.ttor­
ney 'General of Idaho. Taxation of Foreign Bldg. and Loan 
Ass'ns .. Decision for1 plajntiffs. 
(a) " Vermont Loan · and Tn1st . Company vs. W. D. Gillis, 
Attorney Gene ml OJ Idaho. Taxation of Foreign Corpora:icins. 
Injunction denied:�:(A.ppealed. . ·' 
(b)  Yermont · Loan · and 'Trnst Company vs. W. n; Gillis, 
A t tonwy Ge1ient\ or I dciho. Taxation of Foreign Corporations. 
Injunction denied. A.ppealed. 
P. H. Detweiler, et al v. John S. Welch, ct a l: P�c�edings to 
determine Constitutionality of Chapter 115 of the 1929 Session 
Laws (Potato Grad,ing Act) . Decision for plaintiffs. Appealed. 

HEARINGS BEFORE FEDERAL BOARDS 
AND COMMISSIONS 

INTERN.�TIONAL J_OINT COM MISSION 

300 Re : Application of West Kootenai Powe
·
r and Light Co. Re­

straining conclemnaltion of lands ,!or power site. Pending. 

1 74 

2 1 3  

369 

367 

368 

2-JO 

401 

-102 

403 

: .104 

INTERSTATE CO:l-lMEF.CE COMMISSION ' 

Public U t il it ies, Com mission vs. U nion Pacific Railroad Co. 
ct al.  Clarkstov-Homestead railroad. Relief denied . . 
Sta te ex rel. Pnblic Ut ilities Co1hlnission vs. Oregon Short Line 
ct a l. Rate case on oils, gas, etc. Action dismissed. 
Pnblic Util it ies Co ndmission vs. Oregon Short L iiie R. R. Co. 
Rate case on bricks. Pending. 
Public Util ities Commission vs. O regon Short Line R. R. Co. 
Rate case on Peas and Beans. Pending. 
Public Utilit ies Co111111 issio11 ·vs. Oregon Short L in.e R. R. Co. 
Rate case on Onions. · Pending. 
Public Utilities Com m iss ion of Idah o v. Oregon Short Line R. R. 
Co.  Rate case on deciduous fruits. Pending: 
Public U t il it ies . Comm ission vs. 0 1·egon Sho1·t L ine R. R. Co. 
Rates on Petroleum products. Pending. 
O n'f/OH - ffa sh.fngton Ra ilroad & Na vigation Co. vs. United 
Sta tes oj A ml1ricn and Pii b l ic Uti1iti'.es Commission of Idaho, 
I1 1te 1.-rcnor. Re : Construction of 185 miles railroad through Cen-
tral O regon. Pending. · · 
California Gro wc;.;· - -(()1d Shippel"i; P1'o tcctil'e League 11.s. Th(!- :  
A tch ison, Topeka & · Santa Fe Railway Co. et al, and Public 
Ut ii/itil's Com.m ission of Idaho.  Intervenor. Rate case. Deciduous 
Fruits. Pen_ding. , . . 
Puiblic Utilities Co m m ission, the States m a n  Printing Co�mpany, 
Capita/. X c ws Publish ing Co m.paiiy · VS. O regon Short Line R. R. 
Co. Rate cas.e on printed matter. Pending. 
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LANrr OFFICE, BLACKFOOT, IDAHO 
228 Never ::fweat Jvlining Co. vs. State of Idaho. Contest of i.\Iining 

Claim. Decision affirmed. · 
· 

, 
255 Application of Josephine R. Jarvis for Mineral Patent. Pro­

test on part of State sg Idaho. Pending. 
-- '""'I. -· · -,:-·• 

' 

363 

363 

363 

HEARINGS BEFORE STATE BOARps 
BEFORE ST:\TE COOPERATIVE BOARD OF FORESTRY 

(<! ) Proc:eedings before State Cooperative Board of ForestrY, 
to establish reforestation district in Latah County. 1 
(2) Proceedings before State Cooperative Board of Forestry 
to ·establish reforestation district in Clearwater County. " 

( 3 )  Proceedings before State . . Cooperative· Board of For�stry 
to establish - reforestation distJ:ict in Clearwater County. · 

·coM MISSIONER OF RECLAMATION 

390 :Matter · of application of wafer on Charles F. Zilkey lands. 
Transfer of water right. Pend�ng. 

DEPARTMENT OF LAW E N FORCEMENT 
365 Matter of revocation of medical license of W. IL i\Iarshal. 

Revocation of license. Dismisse:d. 
INDUSTRIAL Accr°DENT BO • .\RD 

W or'.kn1en's Con1pensation Hearings ' l"· 

(Closed) · 

State, Claimant v. If.aniksu Boom ·& Na; iga t io1i Co mpcwy, E m­
ploye1�, -et a l. R e :  A. J. Bu.chanan, deceased. Claim by state Auditor.· 
Findings of fact, ruling$ of law and award denying . state's claim. 

· State, Cla imant 11. Bimker Hill & S11llfran Mining & · Co1icentrat­
ing Company, .E.mploye1·-Re : Jo1nr-H. Stewa rt, deceased. Claim by 
State Auditor . . Award in favor of State. Appeal to District Court 
by en!lployer. . . 

State, Clctimant, v. Boise Payette Lumber Com)Jany,  e mployer,  
e t  al-,--Re : Andrew 11-lcPh erson, deceased. Claim by State Auditor; · Awa11d in favor of state. ·

s1,ooo.oo paid to State October 22, 1929. 
Sta ie, Claimant v. Panhandle Lumber Company, Employer, et  

a l.- Re : A .  J .. Hatch, deceased. Claim by State Auditor. Award 
' in favor of StatJ'. $1,000.00 paid to State March 10, i93Q. 

State, Cloima.nt v .  B1i'n1'cer Hill & S11lli11a11 Min ing & Concen ­
' t ra t ing Compa11y, Employe i·.-Re.: Cha l"les lV. Grfjfith, deceased. 

Claim by State Auditor. Award jn favor of State. $1 ,000 paid to 
State June 14, 1929. · 

State, Claimant v. JV-inton Lumber Co mpany, Emp/Oyer, et al.- " 
Re : Wendell Lantz, deceased. Claim by State Auditor: Award in 
favor of State. Sl,000.00 paid to State August 16,  1930.  , 

State, Clainwnt v. lVinton Lnmber Company, E mployer, et al.­
Re : Albert lllcClusk,ey, decea�ed. Claip,1 by State Auqitor. Award 
in favor of State. $1,000.00 paid to Sta;t-e July 3, 1930. 
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' i 

INDUSTRIAL ACCIDENT BOARD 
'N orkmen's Compensation Hearings 

( Pending) 

) 

" 
State, Cla imant, 1'. Iianiksu Ceda r Compariy{�Employer, !et al 

Re· : Charics lV ood, deceased. Claim b�r State Auditor. 
Sta te, Cla imant v. Ta mamck & Cllster Consolidated i1iining Com­

JJa ny, Employer, ct  al-Re : Peter Johnson, deceased. Claim by State 
Auditor. 

· 

Sta te, Cla ima n t v. Clea nva t e 1· Tim ber Company, Employer, et al. . 
Re : George Lo 1ve, Deccm:ed. Claim by State Auditor. 

Sta te ,  Cla imant v. Clea rw a t e 1· Timber Company, Employer, et al, 
Re : Isa a c  :V iem i, deceused. Claim by State Auditor. 

State, Cla im a n t  u. Clcdnvater Timber Company, Employel" et al. 
Re : John Philipsnn, deceased. Claim by State Auditor. 

State, Cla ima nt v. Cleal'lvate'I' Timber Company, Employer, et al. 
Re : Charles Palllsrm, deceased. Claim by State Auditor. 

Sta te,  Cla imcrn t , v .  Edward Rlltledgc Tim ber .Company, Employer, 
ct u l. Re : Fra n k  D o m a in, decea sed. Claim ):>;{ State Auditor. 

S t a te,  Cla i m a nt v.  Hu m b ird Lumb e r  CornrYany, EmJJloyer, et al 
R<' : H' il l ia m Gray, dececulcd. Claim by State Auditor. 

S t a t e ,  Cla im a n t  1' • .  Edward Ru tledge -Timbe·r Company, Employer, 
. l 'l ell. Re : Ed. JJ1:i[!lw 111, dece£ised. Claim by State Auditor. 

Sta te, Cla im ant 1·. Clea rwa ter Timbc1· Company, Employer ,et al. 
R<' : Joh n A rcher, deceased. Claim by State Auditor. Award in favor 

. of State. Appealed to District Court. 

CASES IN .JUSTICE'S COURT 
:JSO State c.r rel. E. G. Gallet vs. Catherine Lli. Johnson, executrix 
of esta t e  of R ichard H. Jolnison, deceased. Ada County. Inheritance 
and transfer tax .. Pending. ' • 

CASES· IN PROBATE COURT 
;)��) Siu t c  oi /duf!o I'-'· J. Jr. Nesbitt. Custe1:· Coupty. Attachment 

suit. Pe.nding. '\., 
;37!] Jla ttel' of E:-1tate of Edwa rd Little, deceased. Shoshone: County. 

Claim for moneys escheated to state. Pending. 
· 

3HG Ma t t e r  of esta te of J('ane ttc Baldeck, deceased;· Nezperce County. 
Inheritance tax Case. Pending . 

. \05 State  1•. - J tha Johnson, G u a rdian Myrtle Q. lVoodfin, incompe­
ten t . Latah County.· l\Iaintenance charges,. for :keeping ·in Insane 
Asylum. Pending. : , 

3:18 State c.r 1·cl. E. G. Gallet 11. Joh n L. Nay/Jr ·qnd Gevrge N. 
La mph ere. Suit to collect Inheritance Tax. , Appealed to Su­
preme Court. 

SUPREME COURT OF IDAJtO 
(Original Proceedings ) 

��l5 Sta te CJ' rel. Copital ln!'estment Co mpa 1w 1'· Fred E'. Lukens, 
Secret a 1·y of Sra tc. Original Action f'oi, Writ of 'Mandate. 
Pending. 
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297 Boise-Kuna frhga ti;on District et  ai 1•. Clin ton H .. Hartson, IJ.it!­
trict Judge. Original Action. Writ of Prohibition for distribution of water: Pending. ' · 

388 Payette .County 'V. H_. C. Baldridge, Gouenwr, . ct al, .  as State 
Board of Equ.ali::a t ion. Original Action for alternative writ of mandate to compel assessment. Pending. : 

:244 Hqbert :Corey v, Clinton H. Hadson, D is trict , Jf1.dge. Original Action. Writ of Prohibition (Eugenics ) . .  Dismissed by Plain-tiff. ' . �·. . . . . 
• 

282 Ira B. '.Lane 1•. Fred E. Lukens, Seeretmjyi of Sta te. O;•iginal Action. Writ of Mandate (-Four year term. )  Granted. · 

343 State of, Idcih<'f and. Wood Livestock Co. v. Ralph W. A.dair, 
District Judge. Original Action Writ of Certiorari'. Denied. 

352 i\Iim"doka County 'et  al. v. E. 111. Hoover, Commissfonc1· of Public 
-..; . Investments. Original Action. ·writ of Mandate.! Compel Com­

missioner to submit claim for delinquent taxes to board of 
examinfil:s. Granted and made permanent. · · 

353 illin:idoka County et  al v .  E. M. Hoover, Com m issfone·r of Pu blic 
Investm.ents. Original Action. \Vrit of lVIandate to compel Com­
missioner to submit claim for delinquent taxes to board of 
examiners. Granted and made permanent. 

358 Boise Street Car Compa FY 11. Roy D. Leona rdso11, A�sesso1·. 
Odginal Action. Petition for Writ of Mandate to. ·compel assess-' 
or lo ac_cept motor vehicl'e license. Denied. 

361 John Logai\ v. Geo. N. Cart'er et al. and Bla ine .County Invest�· . 
1iu!nt Company, et a l. Original Action. Mandamus. Motion fo 
Qtj.ash sustained. 

397 W. C� Pond .,v. Byron Defenbach, Treas111"cr State of Idaho. 
l\'Yandamus. Pending. 

419 State v. Trol1 tman. Appealed� from Eugenics Board and from 
District Court. Pending. 

184 

. 
285 

399 

400 

SUPREME COURT OF IDAHO 
( Civil Appeals Closed) 

Ca.ssia County, et al. 11s. C. A .  Berner, Appellant. Appeal from . District Court Cassia County. Tax lien case . .  Judgment for 
Respondents affirmed. _... 

James TV; l'Vi/liams et a l. Appellants l's. H. C. Baldridge, Go !'­
ernor, et 0.l, as State Boctrd of Equali::a t ion, Respondents. Ap­
peal from District Co].lrt, Ada County. Enjoin allowance of 
tax exemption on--puniping plants. Judgment aHirme_d. 
Lora G. Chapman, et al, Respondents vs.  A.da Co11nt1/ and Joldi 
Jackson, Probate J1idge. Appellan ts. Constitutionality of Chap .. 
91, 1927 Session Laws. Probate Court Fees. Affirmed. 
State d rel. Ga llet 'VS. Bw1kerh ill & Sulzit·an illini1;g Co. 
Rcspond�nts. Re : dea th of John Ste i'ua rt. Appe·aJ from Indus­
trial Accident Board. Collection of SlOOO. due State of Idaho. 
Judgment affirmed in part; �Reversed in part. • 

· 

State ex ; rel. E. c; Gallet, AppellCLnt 1•s. Clea'rwa ter Timber 
Co., et al, R�spondentS. Re : Death of Myron Pierce. Appeal 
from Industrial Accident Board. Collection of $'1000 . . due State 
of Idaho. Judgmetit a_ffirmed. 1 • 
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J. E. :rkoosh, et al l A'ppellant vs. B ig 1Food Canal Company. 
ct al,. Respondents. Appeal from District Court, Blaine County. 
Water suit. Affirm�d in part; Reversed in part. Remanded. 
State ex rel. E. G. G_al(et 'Vs • .Johri T. Sal'z"sb�iry, et al. Appeal 
from District Court; Ada County. Collection on Bond. Default 
in Fish and Game l�censes. Settled out of court. · 
State ex rel. I. H. f(ash, a.ppellani vs. Emma '1L. Reed, County 
Treasw·er, Respondpnt. Appeal from District Court, Blaine 
County. Judgment reversed. · 
Federal Land Bnnki Spol;nne, AppeUcint: ·us. Robert T. Steu

.

Jart, 
County Treasnra, ct al, Respondents. Appeal from District 
Court, Lemhi Coun y. Remove personal property tax lien irom 
realty. Reve:rsed arrd remanded. , 
P1·cston A. Bla ir Qo m pany vs. J. D. Jensen, ·  Sheriff. Appeal 
from District Court, �ingham County't Assessment of automo-
biles. Judgment for! plaintiffs. . 
G rangc1•ille Highw�y · D istrict ·us. f F. A ilshie, c t  al.  Appeal 
from District Court, Idaho County. 
Ut11h- i>f o,.tgage Loan Corp. 1•. lV. D. Gillis, A ttornoy Grneral 
Appella n t. Taxation of Capital Stock in competition· w:ith banks. 
Judgment for plairitiffs affirmed. 
Spokfl1ie a nd Easte·l"Jl Trus t  Co mpany v .  TV. D. G illis, A ttorney 
Gcncrnl, A ppellant ! ·Ta.xation of Capital Stock in comp2tition 
with banks: Judgment for plaintiffs affirmed. 
Union Ccntrnl Lif J Ins11rance Com1;any v. W. D. Gillis, A ttor­
ney Genera l, Appeillcmt. Taxation of Capital' Stock in compe­
tition with banks. i Judgment for plaintiffs affirmed. 
Chicago L ivestock 1 Lonn Company v. Ada CoHnty and Roy . D. 
Lcmwrdson. TV. D.: G il l is, lnte rveno1· and Appellant. Judgment. 
for plaintiffs affirmed. 

' 

Cnrl L. DeLong c t! al v. John S. TYelch , CommfssionCJ" of Agri­
culture, et a l, appellants. Appeal from Order of District Judge 
denying change of venue. No defense. Dismissed. 

· 

SUPREME COURT OF IDAHO 
(Civil Appeals Pending) 

Application of Blackfoot . City Bank for Transfer of Water 
Right. Appeal from; decision of Commissioner of Reclamation. 
Protest by State against transfer. Pend:ing. 
Ja mes T u rnlmll, et a l, 1•s. Consolidated Scliool D istrict No. 31, 
Blaine Cou nty ct al. Appeal from District Court, Blaine County. 
Restraining disbursement of fire .insurance money. Pending. 
State o· rel. E. G. Ga.I/et v. John L. Naylor, a ud George N. 
La·1111Jhcrc. Appeal from Probate Court, Latah County. Inhl)ri-
tance tax case. Pending. 

· 'c 

P. D. Pa ce, Sherif/ v. I. W. Barlow, Ap]Jc/la;1t. Appeal from 
District Court, Cassia County. Habeas Corpus Proceedings. 
Pending. '· 

Harry T. • ffcst, 1Tr. B. Su 1,agc ct ·  a/ . · I'. Departm ent of Agri­
c11lt11 r1· et  al, T it>in Falls County. Restraining provisfons of 
Chapter 115 of t/1e 1929 Session Laws (Potato Grading Act.) 
Judgment for ddrndants. ;>\.ppealed to S�preme Court. Pending. 

I 
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SUPREME COURT OF, IDAHO 
(Criminal Appeals Pending) 

252 State v. Ray Green. District Court, Bannock County. Sale of Intoxicating Liquors. pending. · 

265 State v .. · Steinberg and Kimball. ·Original Action in District Court. Violation of potato Regulation Act. Pending in District Court. 
2 74 , State v. C/Co Bush. District Court, Twin Falls County. Assault with Deadly Weapon. Pending. 
293 State .V· 0. Stei1�bc1·g. District Court, Lemhi County. l'Ssuing check without sufficient funds. Pending� 
331 , State v. A.l Brow1r, Osmund 1'al/c1n and Mary Yallen�. District · Court, M.inidoka County. Burglary, second degTee. Pending. 
342 Staie ·v. Emmett Tel"l'y. District Court, Gooding County. Per-! jury. Pending. · 

369 . State v. J. B. Bernhardt. District Court, Bannock County. Pend• 
ing. · · 

362 State v. John C. 1licClurg. District Court, Gem County. Murder, 
First Degree. Pending. · · 

. 
!· 

364 State v . . Roy Elmer. District Court, Twin Falls County. Pend- . 
�� . . ' 

3 72 State v. Chris Carlson. District Court, Custer County. Grazing 
sheep on cattle range. Pending. 

373 State ,._ · George Hira111atsn, Sr. District Court,. Franklin Coun- . 
ty. Pending. 

'-. 378 · State, i•. Chester G. HT.ard. District Court, Benewah County. 
AssaulL1with Deadly Weapon. Pending. · 

391 State v. Jones Frank. District Court, Nez Perce County;· Pend­
ing. 

SUPREME. COUB,T OF IDAHO 
(Criminal G_b.ses Closed) 

243 . State of Idaho v. John McPherson. District Court, Lemhi Coun­. ty. Gran:d larceny. Affirmed'. 
179 State v. Stephen Dowell. District Court, Ada County. Rape. 

Affirmed. · 

- . . .  I : 
193 , State v. TYesley· 'Vail. District Court, Canyon County. Rape. 

· Affirmed. · 

196 · State v. E. E. Sc'.iLcrns. District Court, Bonner County. Selling · '  
intoxicating liquors. Affirmed. 

197 State v. J. M. Jensen and A bbott. District Coii,rt, Ada County. 
Obtaining mone�' under false ·pretenses. Affirmed. . . ' 

203 State v. John AHtheman. District Court, Bannock County. Mur­
der, Second Degree. Affirmed. 

214 Sta te v. Buck Van' Ea ton. District Court, Twin . Falls County .. 
Possession of Intoxicating Liquors . .  Appeal dismissed. 

2 1 5  · State v. Walter Va1i Eaton. District Court, Twin Falls County. 
Possession· of Intoxicating Liquors·.- Appeal \dismissed. 

216 State v. Floyd Hagan. District Court, Ada_ 'county. Receiving 
Stolen Property. , Affirmed. · 

. · . . 
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St a te ·v. · Harri� Kni.lison. District Court, Lewis County.I Fur-
nishing liquor to minor. Reversed and remanded. : 
S t a t e  1•. Elery ThJmas. Appeal from District Court, I Twin 
Falls County. Rape� ·Affirmed. · i · 
State r. Fong TVee. District Court, Ada County. Pradicing 
Medicine without License. Reversed. · / 
State u. ·Pa 1·/cy Clark. District Court, Cassia County. Empezzle-
ment. Affirmed. f · 
Sta te l''. Aleximde j· Bu ll. District Court, Minidoka 0-ounty. 
Burglary.A:ffirmed. f ·  . / Sta te 1·. Ed1cin T.1 Allio.rd. District Court, Madison CJ:ounty. 
Furnishing liquor �.o minor. Affirmed. I . · 
Sta te 1i. Edwin T.! .4lvord,' District Court, Madison ();ounty. 
Rape. Affirmed. / \ / �· 
State l'. Joe Pct1·o(Jallio. District Court , Latah County. !Intoxi­
cating liquor. Appeal dismissed. . 
Stn t c  11. Cha rles Hl Gee. District Court, Ada County. rhvolun-
tary i\fanslaughterl. Affirmed. i 
Stu t c  1.'. John Bri1d/e!f. District Court,' Twin Falls 11Cdunty. 
Intoxicating Liquor. Appeal dismissed. 

· 

Sta te 1·. G. nr. Fa\Tis. District Court, C<inyon Count�'.4frans­
portating Intoxicating Liquors. Affirmed'-. 
Stwtc 1·. Roland ·Pa 1·ker. -District Cou'rt, B�nner Comity. Sale 
of Intoxicating Liquors. Appeal D ismissed. 
Sta te 1.• . John. Drew, H'illia m Hammo1Af a.nd Earl Manion. Dis­
trict Court, Bingham County.Burglary First Degree. Reversed 
and remanded. ' . · 

Sta te r. M a lcolm Bentley. District Court, Bingham County. 
Grand Larceny. Reversed and Remanded. 
Sta te 1-. Bcnja mi1!1 M cK cehm1, District Court, Latah County. 
Sale of Intoxicating Liquors. Reversed. 
Sta te 1' . Elm e 1· Stone. District Coud, Bonner County. Liquor 
Charge. Appeal dismissed. . .. 
Sta te .r .  ffa rd Otis Tharp. District . Court, Twin Falls County. 
i\I urder. Affirmed. 
Sta te 1• • •  4. B. Meyer, alias Sam Ste1,e1zs. District Qourt, B an­
nock County. Obtaining Money under false pretenses. Affirmed. 

State 1-. S. H. S m it h .  District Court, Kootenai County. Embezzle-
ment: · Affirmed. 

' · 

Sta te 1-. Ross Moseley. District Court, Twin Falls County . .  
Se.1ling intoxicating liquors. Affirmed. 
Sta t e  r. N. E. Montgome ry. D istrict - Gourt, Cassia County. 
Receiving stolen property. Affirmed. -�-
St.a t e  r . .Jack McAllister. Distric:.t Court, Clark�· County. Petit 
larceny. Affirmed. 
Sta te 1•. T11 r11cr. Disfrict Court, Twin Falls County. Possession 
of Intoxicating Liquor. Dismisse:.d. 
S t n te r. Ira Rogers. D istrict Court, Bonner County. Rape. 
Affirmed. 

· 

Sta t e  i,. E. F. B!·ace. District Court, Owyhee County. Trespass 
mi.� Cattle Range. Affirmed. 
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State v. ' William · Haskins. District Court, Bannock · <?ount�'. 
Rape. A�firmed. 
State v. Be?1jamin JlcKeehan, District Court, · Latah County. 
Rape. Affirmed, . · . :· . · .  ·· � 
State v. TV alker Holder. District Court, Latah County. Per­
sistent Violator of Prohibition law. Affirmed. 
State v. Fi·ank Turner. Twin Falls Countv. District Court. 
Possession of Intoxicating Liqu'or. Dismissed

·
. · 

· State v. Lester .4 .. Repa.s_s. Twin Falls County, I'.nstrict"Court. 
Possession of Intoxicating Liquor. Dismissed on moHon. : 
Stq.te 1v. Viola Lmve. Appealed from District Court, Twin Falls 
Coµnty. Forgery:·  Affirmed. 

. .  : i 
. DISTRICT COURTS OF IDAHO • 

· (Cases Closed) I . 
State ex rel. A .  H. Conner, v. TFestern M11t11a[ Benefit Asso­
c ia tion. Disttict Court Washington County. Dismissed. 
Nels P. Larson v. John Welch, Commissioner of Agricultun'. . 
a nd Hartford Accident and lnd.em.nity Company� Ada Co1inty. 
Act ion for </..amages. Dismissed for want of prose�ution. 
Frank E. Smith, County A uditor v. City of Weiser, ·ct al. 
Washingt01� County. Quiet Title Suit. · Decision for Plaintiff. 
Matter of Esta te 'of Joseph H. Murray, deceased, Nez Perce . 
Connty. Escheat matter. Decision for heirs. 
J, A. Trivcrs v. A. L. Chapman, Robert·  L. Bailey, et ·  al. Default . 
on contract for highway. Recovery on Bond. Benew.ah Comity. ' 
Dismissed. Settlem:ent. 
Gooding County v� H. C. Baldridge, et al,  as State Board oj 
Equaliza tion. District Court, Ada County. 'Vrit to compel 
assessmen.t of pblmping plants. Dismissed. New Action No. 283. 
R. D. Baker v .  Fred Dill and Catherine D ill: Cassia County. 
Foreclosure. N o  appearance by State. 
Vida. L. Ch rist, Executrix v. Fred A yotte, ct al. Ko.otenai Coun­
ty. Quiet Title Suit. Demurrer of State overruled. 
Tf!illiam S. -.Forn:ster et a l. v. Sta te of. Idaho. T\\in Falls Coun.­
ty. Quiet Title. No Appearance · by state. 
State. ex rel. Wood. v. Harry l\loyses, et 1 1 :c. Ada County. Con­
dem:natioh for highway. Judgment for state. 
State e,�, rel. J. D.· TT'ood v. Gny E. Sm ith, et a {. Ada County. 
Condemnation. Judgment for state. 
State ex rel. ·J. D. lVood 1>. Pe1T1f 111. Sco tt,  et  11:c. Ada County. 
Condemnation. Judg!ment for State. 
State ex rel. J. D. Wood r. Edward B. 8._m ith, et 11:i:. Ada County. 
Condemnation. Judgment for state. 
Clair Glass v. Un known Heirs, etc., of H .. P . ·  Gfriss, deceased. 

. Boundary County. Ihheritance Tax. No defense by state. 
People's ff est ·  Coast Hydroelectric Corporation, 11. R. E. B u t­
tram a n d  Jane ·voe Bu ttram and Stu tc. oj Idaho. Blaine County. 
msmissed. Settled: . 
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354 JoJpi A.  Garner et aL v. G. Clyde Baldwin, TVater Master. Fre-
m0nt County. Water decree. Granted. . ; 

393 Stnte ex rel. Gallet Re : Peter Johii La vin, deceased, v .  Winton 
Lzrnibcr Company. Shoshone County. $!1()00. due State. Judg­
ment reversed. Appeal from Industrial Accident Board. 

:rn.4 Cha rles W. Griffith v. Bunker Hill & Sullivan 1Ylining Co. 
Valley County.- Appeal from Industrial Accident Boa.rd. Judg­
ment for State. 

374 1Forth -s. Lee v. Jennie Nash, . Charles S. Geerhart, et al. El­
more County. Quiet Title. Inheritance tax. Disclaimer by State. 

360 State ex rel. C. K. 111acey v. A lbert Johnson, Adniin-istrator. 
Latah County. Claim. for maintenance of Insane ·ward. Dis-

' · nrissed. · 

,278 In the Matter of the Estate of Daniel Hzi tch inson,. deceased. 
Judgment for State. Money received. 

:355 Iii the Matta of the Estate of Rich-a-rd H. Johnson, deceased. 
Transfer tax. Dismissed, See new action No. 380 . 

2D9 F irst Church ofi Chril;t Scientist, in Boston, Mass., v. State of 
Idaho, Benjrunfoi Norris, et a l. Lat:;ih County. Transfer tax 
matter. Disclairner - by State. · 

._ 

257 Ca rl L. DeLon[JI e t  al v. Jc,hn S. l'Velch, Commiss ioner of Agri- ·. 
c 1 1 / t 11 rc et al. Twin Falls County. Recover damages. Dismissed. 

284 State e:c rel. E.; G. Gallet v .. . Ca d L . . tJeLong et al. Ada County. 
Judgment for Inspection Fees. Dismissed. Plaintiff admitted 
to bankruptcy. 

DISTRICT COURTS . OF iDAHO 
(Cases Pending) 

180 State  of Iowa i·� Ma ry E. Goodloe, Treasure r of Canyon Connty. 
Canyon County. · Tax question. Pending. 

235 Cha rles TY. l(iug v. Idah o Fire Insu rance Co. Ada County. 
Disposition . of! assets of Idaho Fire Ins. Co. in possession 
of Director of Insurance. Pending. 

276 Sta te of Idaho and VVood LiveE:tock -Co. v. A. A. Ziegler. Cus­
ter County. Restraining diversion of water. Pending. 

B00 F. H. G ifford v. Geo. N. Ca rta, Commiss ioner of Reclama t ion. 
Camas Count�·. Water decree. Pending. . 

201 :v. H. Willi; ms, T;�ustee 11. City of Weiser, ct al.  Washington 
County. Quiet Title Suit. No defense by State. 

2\14 Jrr mes Nelson ct HX r. Thomas La z·sen, illa z·tha E.- Rekdal · e t  a l. 
Latah County. Inheritance tax. Pending, . 

301 Hat Uc Rosa Lee Gl·a ues et  a l  v .  Alice ."Ba1·11s,  et  a/, Latah Coun­
ty. Inheritance Tax. Pending. 

302 State  a re l. J. D. Wood v. Joh1z W. Iim:lbcrt and 1vlary L. 
Hurlbert, ct a l. Ada County. Conden�nation proceedings. Pend-
ing. , 

304 Elta 11!. A rnold v. State of Idaho, Charles 0. Workman et al. 
Cassia Countly. Quiet Title Suit. Pending. 

3 1 1  John Hendl"i�kson v .  Peter Erikson e t  al. Latah County. Quiet 
Title Suit:--Transfer tax. Pending. · 
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' . 
. 312 State ex rel. E. M . . Hoover v. County of Gem et a l. Gem County. ,: ·, Pending . . Action for. cancellation of tax lien; · 

313 $tate ex rel. E. -M . . Hoover · v. Blaine Co11nty. Blaine County. Action for cancellation o{ tax lien;c Pending. · , . • 

314 State ex rel. ft. lvt. Hoover v. Blaine County , et a l. Blaine 1 County . .  Action' for cancellation of tax lien. Pending. 
316. St�te of ldali� 1:. Custer . Co11nty et al. Custer County. Action for ; cancellation of: tax lien. Pending. ' , 
317 State ex . rel. E. JV!. Hoover v. County of Bonner! et al. Bonner Co$ty. Action for cancellation of tax lien. Pending. 
318 Tw�n Falls Nprtli Side 1nvest11zent Co. v. Henry 0. Kissinger 

et di. Elmore County. Foreclosure of mortgage. Pending. 
320 State ex rel. E . . i}J. Hoover 11 • .  County of Idaho et al. Idaho · · County. Action for cancellation of tax lien. Pending. 
324 State ex rel. E. JI. Hoover v. County of Twi-i/. Falls. Twin Falls County. Action for carrCetlation of tax lien.1 Pending. 
323 State· ex rez.' E. M. Hoover v. County of Bonnevf�/e. Bonneville 

County. Action for cancellation of tax l\en. Peric1ing. · 
325 State ex rel. E. M, Hoove1' v. Minidoka Com�ty er ' al.  Minidoka 

County. Action for cance�lation of tax lien. Pe�9ing. 
326 State ex rel. E._ M· Hoover v. Blaine County et a{\ Blaine Coun­

ty. Action for cancellation of tax lien. Pending, / . 
327 State for use ana benefit of lV. E. Oste1' et  a l  v. Jntenno1mtain 

Nursery Company et al. Recovery on bond of nurseryman for 
falsely labeling and delivering fruit trees. ' 

333 D. L. McClm1g, et. al v .  Twin Falls North S'ide @anal Co. Jer­
. ome Coµnty. Rights on water contract. Pending. 1 

334 ; State ex rel. E. JlI: Hooi>er v. Power County et .al� Power Coun­' ty. Action for cancellation of tax lien. Pending. 
335 State ex rel. E. III. Hoover v. County of Lincoln: e t  al. Lincoln · 

County, Action for cancellation of tax lien. Petiding. 
336 State ·ex rel. Hoover v/ County of Bingham et al. Bingham. 

County. · Action for cancellation of tax lien. Pending. 
337 State •ex rel. E. ' 111. Hoover v. County of Cassia,, �t al Cassi� 

County. Action for cancellation of tax lien. Pending. 
340 State ex reL �·E. G. Gallet v. Kootenai Motoi' Company, a 

corporation. Ada County: Collection of gasoline tax. Pending 
(Defendant admitted to involuntary bankruptcy; ) · 

348 State ex . rel. j" D. Wood v. Eugene Looney ¢t ux. Adams ' 
County. ·condemnation proceedings. Pending. , 

349 State ex rd; J. D. Wood v. J. H. A bshire et ux. Adams County. 
Condemnation pro9eedings. Pending.· 

356 ilfrs. Charles R. Hilding et al v. Lewiston Highway D istrict 
et al. Nez Perce County. Condemnation proceedings. Pending. 

366 State ex rel. C. K., Macey v. H. illelgard, Admini.strator. Latah 
County. Claim £or confinement at Insane Asyluin at Orofino. · 

. Pending. 
371 Independent Schqol District, Class A .  v. Fred E. Lukens, Co m­

missioner of Lato Enforcement, Cassia · County, Restraining. 
collection of gasoline tax. Pending. ' · · 
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State e;i' rel. ¥J1. n:· Gillis, A ttorney General v. Id(l.ho improve- ''" 
men!t Company. Custer County. Mandamus. Pending. 
Ci.ty of B11 l"ley, Cassia County et a l . '  v. Fred E. Lukens, Com­
m is.4 ioncl" of Lww Enforcement. Cassia County. Restraining 
collection of gasoline tax. Pending. r 

Co/)uu b ia Trust Company et al. v. Blaine Coun ty Investment 
Crmi1puny. Butte County. _ Restraining collection of gasoline tax. 
Pending. · 

Fred G. i1l illcr et 11:1· v. W. A. Whitted ct a l. Latah County. 
Quiet Title suit. Pending. 
Agfu:s"' L. Weed et al u. StC1 te of Idaho et Cl !. Latah County. Inhfritance tax. : , ".2uiet title suit. Pending. 
E1111111a Neal, a widow, v. Ha l"ley Pcfley et a l. Ada County. 
Tntnsfer tax case. · Pending. . . 
I'. fH. Whita ker et a l  v .  H. C .  Br1 /dridge, Governor, et  al .  
Cassia County. Restraining Department of Highways chang­
ing· highway. Periding. 
No nnu n  G. lVclls v. George N. Ca-rter ct al. Lemhi County. 
Little L'bst River su'it. Pending. 
Stti te e:c rel. E. /G· Gall�t v. National S11 1·ety Company. Ada 
County. Forestry1 matter; collection on bond. 
Intenno1mta in L�oyds, ct al. ·i!. E. lV. Pol"ter, Comm issioner of 
Fiwmce, ct c1 l. Alda County. For admission to write insurance. 
Pending. , I · 

SfCi te of Ida h o  /v. Hu m b ird L11 mber Com1mny. Re Decith of 
Kenneth Dal"/i11g1 Bonner County. Appeal from Industrial Acci­
dent Board. Compensation award. ·Pending. 
SU1 tc ca· rel. E. G, Gallet v. C/ca rwu ter Tim b e r  Compcmy ct al. 
Re, : Death of John Arch e r. Appeal from Industrial Accident 
Board. Compens.ation award. Pending. ' 
Bciisc Street Ca r Co111 1wn y  if. Roy D. Lconcu·dson. Mandamus. 
Peinding. · 

E. ill. Hoover Com r. Public Investments ex rel Sta te v. Village 
of A s h t o n .  Fremont County Non-payment of village warrants. Pending. 
E. M. Hnorcr; Com m issioner Dcpcrt ment Pu blic ltwest m ents 
c:r rd. Sto t c  r. Village of Ash ton a n d  0. Tl'. Edu;ards. Fre­
nrnnt County. Non-payment of village warrants. Pend-ing. 
State ex rel. E .. JI. Hoorcr, Com111 issimicr Public Invcst111ei1ts, 
1'. l' illage of Ashton and George Kent. Fremont County. Non­
payment of Village warrants. Pending. 
State c:c rel. E.  1ll. Hoo 1·er, Co m 111 issio1 1er ,  P11blic Inrestme1ifa, 
P. Village of Ashton crnd n·. A. Lansbe rry. Fremont County . 
. .Non-payment of Village warrants. Pending. 
E. JI. Hoo ucr, Co m 111issio1icr Publ�c Inucst11 1ents CJ." rel Stclte . 
1'. l"illage of A sh ton and R. Marqu a rdt. Fremont Ccmnty. Non-
payment of village warrants. Pending. · 

E� M. Hoo1 ·c 1-, 1 Co 111 111 is s ioncr P u b l ic I111·cst 111 c 11 ts  ex rel State. 
1·. V illage of .4shton a 11d the Utah Po we1· a nd Light Co. Fre­
mont County. N0n-pa�m1ent of Village warrants. Pending. 
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414 In the ma tter dt : death of O. C. Andel'son. Cla ima nts, 1V.' P. 
Anderson and Maria Anderson, v. Lynch Cannon E1igz'.11ec l'.ing 
Company and Ha11t.ford A ccident & Inde mnity, Compa 11y. Claim 
under \Vorkmen's : Compensation Act. · Pending. , . 

415 01·egon Sh� 1·t Line R . .R. Co. v. Franklin Co. et ' a l. Tax S'uit. Pending." : . . 

416 People of Ida ho,  ex rel W. rJ: Gillis, 1'- H'm. Sm ith et al. Re.: 
Unsatisfactory Telephone Service. Bannock County. Pending. 

417 Tw1'.n Fa lls Canal C o .  v. J. D. Wood c:i.o rel. State Injunction :en­
joining Dept. Pub. Wks., from constructing bridge over Low 
Line Canal. P,ending . .  

MORTQAGE FORECLOSURES IN 'DISTRICT COURTS 
(Pending) Loan No. 

260 
3608 

' 4069 
1283 

4885 
4624 

4373 
3624 

3628 
4254 
2'699 
4649 

999 

2196 
2678 
4503 
3650 ' 

4338 

. ! State v. Meyers, et al., Ada County, Pendmg !On demurrer. 
Sta te u-. lV ebel', et al. ,  Blaine County, service incomplete. 
Sta te · v. Fischer, et al., Camas .County, Service · incomplete. 
State v. Wilson, et al., Cassia County, Proceedings withheld 
at request of Department : of Public Investments. 
State v. Hill, et al., Cassia ' County, Service lnconiiplete. 
State v. Taggart, et al, Custer County, Judgment taken, sale . 
pending. · · 

· 
· - . 

State ·v. Bl'own, et al., Custer County, Service in�omplete. 
State 1'. Lctvery, et ed., Fremont County, Judgment taken, Eale 
p:ending. , 
,State ·v. S1iy.a1·t, •et al. , Fremont County, Servicf! incomplete. 
Sta te v. Os born, et al., Gooding County, Service incomplete. 
Sta te t•. R icks, et al., Madison County, Pending ion demurrer. 
State v, _,1-Inrra.y, et ·al., Oneida County, Withheld' at the .re­
quest of tlre Department of Public Investments. I 
State v. �1·nnzenl, et al., Owyhee County, Default entered, 
Ready for trial. -. - 1 

• 

State v .. Bowen, et al., Power County, Service incomplete. 
State v. Bowen, et al., Power County, Service incomplete. 
Sta te v. illinear, et al., Power County, Service incomplete. 
State v. M ike-sell, et al., Teton County, · Furthe� proceedings 
withheld at - request of Department of Public fovestments. • 

Sta te v. Smack, , Twin Falls County, Judgmen� taken, sale 
p en dingy · 

) i . 
F .ARM LOANS SUBMITTED FOR COLLECTION 

A�.D CLOSED WITHOUT SUIT j 
Dec. 1, 1928 to Dec. l; - 1930 

1 Turner. Loan placed in good standing. 
944 Colbzcrn. Ciosed without action. 

1416 Pritcha td. Withdrawn by Department of Public lnYestment:;. 
1867 Morgan. Closed by payment of interest. 
1 867 1"101·gan. 'Withdrawn by Department of Public lnYestments. 
2193 Nate. Closed by partial payment of loan ; exten�ion f!"l"antNI. 
2371 Rader & D roegci·. Loan placed in good standing. 
2501 Rogers. Closed by payment of interest, 1 
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Bronks. Withdrawn by Department of Public Investment�. 
Hansen. Closed ' by payment of interest. 
Jenkins. Closed) �.Y payment of interest. 
Rieb. Closed btY payment of interest. 
Ross. Extensiori' of loan granted. 
1lfa;r well. Withalrawn by DepartmeP.t of Public Inv�stment. 
H�mter. Closed ! by extension of loan. 1 

E Mns. Closed by payment of interest. 
Foga rty. Closed by payment of interest. 
De P11y. -Closed by payment of interest. 
!111i tthews. Closed by payment of interest. 
So t a. Closed by payment of interest. 
Chi rk. Closed J;>y payment of interest. 
Cla rk. Closed by payment of interest. 
Tl:h it/ey. Closed by payment of interest. 
TFeber. Loan placed in good standing. . 
Te rry. Closed by partial payment of interest. 
Riced. Closed by payment of interest. 
Sbm11<11i. Withdrawn by Department of Public Investments. s�,a 11/an. Closed by payment of interest. 
Scan/1111. Closed by acceptance of deed. · 
illc rrill. Closed by payment of interest. 
Je nson.  'Nithdlrawn by Department of Public Investments . . 
D ro111r1 1 1 .  Interest paid ; extension granted. 
Ffischa. Closed by payment of interest. 
flreckcnridgc. Closed. by payment of interest. 
Pfu / p c rsn11 . Interest paid ; extension granted. If rice. Interest paid ; extension granted. 
Hardiman. Closed by payment of interest. 
Recs. Withdrawn by Department of Public Investments. 
R ick11111 11 .  Closed by acceptance of deed. . 
Conk. Withdrawn by Department of Public Investments. 
Da 1·is Esta te, Inc., Closed ·by pa;rment of interest. 
lril/ irou s. Withdrawn by Dep.artn:ent of .Public Investments. 
Tagga rt. \Vithdrawn by Department of Public Investments. 
Stay11.e;r. Clos.ed by payment of interest. 
11/.iu-ray. Closed by payment of interest. 
Hall. Closed by payment of interest: 
Isen b e rg, Clo.sed by payment- of interest. 
Polso n .  Closed by payment of interest. 
Polso11 .tClose.d by payment of interest. 

FORECLOSURE F:EPORT 
I Dec. 1, 1928 to Dec. 1, 1930. 

l\IO!ITG.-\:GE FORECLOSURES IN DISTRICT COURTS 
(Closed).. 

Loan No. 
295 State r. l "a n  Gi!se, et al., Ada County, Judgment taken, prop­

-erty sold. 
:;o4s State 1·.  Hcba 1·d, ct a l., Ada County, Judgment taken, prop- . 

erty sold. 
q - .,.-) •_) t .J - ;Stntc  r. .Jarrett, c t  (( /., Ada County, Judgment taken, prop-lerty sold. 
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State 1J, 'Wils6�i ' ( E .  D.  Wallace, et  al. ,)  Adams County, Jii.dg­
ment taken, pr9perty sold. 
State l'. Peebles, Adams County, Judgment taken, property 
sold. · 

State v. Boswo1·th, et a l. ,  Bannock County, Interest paid. ·Ac-
tion dismissed. 

Sta te l;, Christiu nsen, et  nx., Bannock Count)�, Loan placed 
in good standing. Action dismissed. 
State ·ti'. R ingel; et. ux.; Bear Lake County, Judgment taken, ' 
property sold. 
State v.· Speneel', Bear Lake County, Closed by payment of 
interest. Acti<m dismissed. 
State 't>. Wolf, et al., Bear Lake County, Interest and delin� 
quent taxes paid. Action dismissed. 
Stat.e i'. Dri.scoll, Benewah County, Judgment taken, property� 
�� . 
State i•. Pinkerton, 
property sold. 

et  a l., Bingham County, Judgment taken, 

State ·v. Willia:ms, 
action. dismissed. 

et a l., Bingham County, Interest Pilid, 
' ' . 

State v. Josephson, et a l., Bingham County, Judgment taken;. 
property sold. 
State v. Henry, et  al., Blaine County, Judgment taken, p1•,op­
erty sold. 
State v. Larsen, et a l. ,  Blaine County, Judgment taken, prop•' 
erty s�ld. 
State v. Gibson, et al., Blaine County., Judgment taken, prop­
erty sold. 
State v. Moulton, et a l., Boise County, Judgment taken, propc 
eity sold. 
State v. Woods, et  al., Boise County; Judgmen1i taken, prop-
erty sold. I 
State 'L'. Cochennette, 11t . al., Bonner County, Judgment taken, 
property sold. · 

State v. Richa rds, et al . ,  Bonneville County, Judgment taken, 
property. sold:· 
State i.'. Yeo m cms, et  al., Bonneville County; Judgment taken, 
property sold. 
State v. Fry, . et ux., Boundary C<J.unty, Interest, paid, Action 
dismissed. 
Sta te 1>. Collins, et  ux., Boundary County; Loan· IDlaced in good 
standing.· 
State v. Kruger, et al., Camas County, Judgment taken, prop­
erty sold. 
Sta te i·. TF eeks, et  al., Canyon County,Loan placed in good · 
standing. Action dismissed. 
State v •. Banks, et a/,, Canyon County, Action dismissed. Kew 
action filed. 
State t'. Ba'nks; et a l., .Can'Yon County, Judgment takPn, prop­
erty sold. 
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Stli te v. Crit.elif ield, Admr. of estate of Joseph Palm·e1·, de­
ccu1scd, et a l., Cassia County, Judgment taken, property sold. 
Stri te v. T"Vorkman, et al., Cassia County, Judgment taken, 
p1;qperty sold for S3,000.00 leaving a deficiency of $3,195.16. 
The Eq 1titu blc Trust Co. v. Wilson, et a l., Cassia County, Judg­
ment rendered• in favor of ptaintlff in accordance with stipu­
lation. 
St(t t e  1>. Losef.h, et al., Cleanvater County, Judgment taken, 
property sold. I 
Stu t ;, r. Losc�h ,  et a l. ,  Clearwate1' County, Judgment taken, 
prqperty sold. I 
Strite 11. Cook, / et u.r., Clearwater County, Interest paid. Action 
dismisseq. 
Stu tc 1·. Z ilkeu, ct a l., Custer County, Judgment taken, prop-
erty sold. ! • 

St1ltc I '· Cr1 111crn11, ct ui·. ,  Custer County, Judgment tak�n, prop­
ertry sold. 
State  t' .. HulH:c, ct 
dism isse(L 

1 u . ,  Custer County, Interest paid, Action 
I ct al., E lmore

. 
County, Judgment taken, .'•,'to te ?'- Frrmcis, 

Jll"'?Jlerty sol& 
Sti1 t c  11 • .  X c t �lcton, ct a l . ,  Elmore County, Judgment taken, 
prtlperty sold. 
St/1tc 1 ·. il lcJJecga11, et a l. ,  Elmore Cou.nty, Ju�gment taken, 
property sold. 
Sti1 t c  i•. Bos worth., et  1u:., Franklin County, Interest paid. 
Aqtion Dismissed. ' 
Sti1 tc c. Xienclorj," ct a l., Fremont County, Judgment taken, 
property sold. 
St(l f c  1 - .  ]1<, . 11/Jcrg,  cl  u l ., Fremont County, Judgn}ent taken, 
pr.operty sold. ' 
S t ! r t c  P. faen /J c rg,  E'l a l. ,  Fremont County, Judgwent taken, 
prbperty sold.  
Stf1 t c  i•.  Merrill, et 11/., Fremont County, Judgment taken, prop-
erty sold . . . 
St l1 tc  1·. Lloud, ct a l . ,  F1:emont Cotinty, J:udgment taken, prop­
erty sold. 
Sta te 1'. Jsc11b11 rg, ct  al. , Fremont County, Interest p�id. Ac­
tion d ism issed. 
Sta t e  1 ' - JJ/u uclwrd, et al. ,  Fremont County, Judgment taken, 
p1�operty sold. 
St!a tc 1·. Iscnb11 .. g, ct a/,, Fremont County, Judgment taken, 
p1�operty sold . · ' 
St!u t c  1'. Hu rt/cu, ct ul . ,  Gem County, Judgment taken, prop­
erty :-old. 
State 1 - .  Colb urn,  ct  a l. ,  Gem County, Dismissed for want of 
prosecution. . , 
Sta t e  1'. G erba, ct ul.,  Gem County, judgment taken, property 
sold. 
Stu tc 1'. C'h 1 1n·h .  Gem County, judgment taken, property sold. 
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State v. Beede - (Fisher & Da v is ,  et al.) Idaho County, Judg- · 

i!ient taken quieting title. 
· 

State v. Sweet, et al., Idaho Coll;nty, Deed accepted. Action 
dismissed. ,. " 
State ti. Wilkin, et al. ,  Idaho County, Judgm•mt taken, 'PrO'P­
erty sold. 
Stat.e v.  Yearsley, et we ,  Jefferson County, Judgment taken, -
property sold. . 
State l,; Joy·, et ·.iu:., Lincoln County, Judgment taken, i:rro'Perty 
sold. : · . . , 
State v. Johnson, et al., Lincoln County

·
. Action dismissed. New 

action filed. • . I 
State v. Johnson,  et a l.,  Lincoln County, judgment taken, prop-· 
erty sold. 
State ·v. D frron,  Lincoln County, Judgment taken, p,roperty sold. 
State v. Lu11dsten; et al., Lincoln County, Judgment taken, 
property sold. 
State v. Si111ester, et llf., Madison County, Loan paid, Jndg� 
ment satisfied. 
State v: Maynard, ct al.,  Minidoka County, Judgment taken; 
property sold. 
State v. James,. Minidoka County, Judgment ta.ken, prop·ert�: 
sold. 
Sta te ''-· Ha rri.�,- et a l., Oneida County, Action dismissed. New 
action filed. 
Sta te v. Picot, ct a l., Oneida County, Judgment taken, prop� 
erty sold. 
Sta te r. Hanson, et al., Oneida County, Judgmenlt taken, prop­
erty sold. 
State 1'. Prit&lw rd, ct al., Owyhee Qounty, Judgment taken, 
property sold. 
State r. Tl.'icher, et al., Owyliee County, Judgment taken, prop-
erty sold. · · · 
State .,,. E vans, et a l., Owyhee County, Judgment taken, prop­
erty · sold. 
Stat e  v. ffro ugh tcn, Owyhee County .. Deed taken. Action dis� missed .. 

. Sta te 1» Enberg, et al., Payette County, Judgment taken, pro­
erty sold. 
State r. Gladish,  Payette County,, w·rit of assistance granted, 
State in possession� Dismissed. 
State "'· Ja cobs, et  a l., Power County, Judgment take'9, prop-
erty sold. · ' 

Sta te 1•. Lusk, et u:r., Power County, Judgment taken, prop· 
ert<.1 sold. 
Sta te 1:. Hanson,  et uJ:. ,  Teton County, Judgment taken, prop-
erty sold. ;·'-'· 
State 1'. Grova: et a l., Teton County, Judgment ta:ken, prop-
erty sold. · · 

· : · 

Sta te 1·. F11l/mcr, Teton County, _Rents paid. Case dismii;sed, 
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, 3464 Statei  v ,  Hanson, e t  ux., Teton County, Judgment taken, prop� _ ·  
erty sold. 

3600 State v, Kea tley (Lee Da iley, et a l . )  Judgment taken, prop­
erty sold. 

3722 Sta te' v .  lVood, et al., Teton Courity, Judgment taken, prop­
erty sold. 

3870 State . 11. illcCrnckcn, et ol. ,  Teton County, Judgment taken, 
property sold. 

4073 Sta.te v. Crandall, et  ux., Teton County, Judgment taken, .�i:op-
erty 1�old. · · ' 

4135 State v. · Jensen, e t  1 1 ,i;., Teton County, Judgment taken, prop-
erty i sold. 

· 

4 1 7 2  St.a te v. Salkield, e t  a l . ,  Teton County, Judgment taken, prop­
erty :. sold. 

4 180 Sta t& 11. Josephson, et al., Teton County, Judgment taken, 
p11op�rty sold. 

4376 St.a te 1" Sh�ets, ·et  al. ,  Teton County, Judgment taken, property 
sold. ,  . 

· 2795 State r . .  Ru tledge, e t  1t:i.: . ,  Twin Falls County, Judgment taken, 
property sold. 

3473 Sta te 11. Swa im, et al., Twin Falls County, Jµdgment taken, 
property sold. '� 

2444 Sta te r. Lewis, e t  ux., Valley County, Deed accepted, Action 
dismissed. 

4 1 93 Sta te 11. Jackson, et al., Valley County, Judgment taken, '  prop­
erty sold. _  

3750 Sta t'e v. Coble, Washington County, · Judgment taken, prop-
erty ·sold. 

· 
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I N D E X  
OPINIONS 

ADMINISTRA:"TOR 
".C A Forei_gn Trust Corporation May Not Act as an Execut-

tor or Admini�trator in Idaho - -�- - - :· · · · - - · · ·· · · · · · · · · - - · · · -· · · · - - · · · · · · ·  19 
County Treasurer Must Turn over to County Commissions 

received by him as Public Administrator - - - · ·- · · · · · · - · · - - · · · · · - - · ·  26 · 
Duty on Expiration of Term of Public Administrator______ 77· 

ADVERTISEMENT 
Forms of Advertising Butter Substitutes Prohibited - · · · - - · ·  1 ' 

AGRICULTURAL _PRODUCTS 
Fnrms of Advertising Butter Substitutes Prohibited _ _ _ _ _ _  1 

The Federal Government Having Ueleted Standard for 
Ice Cream This State No Longer Has a Standard for 
That Product · · - - · · · · · · · - - · · · - · · · · · - · · · - - · · · - - - - - - - - - ' · - · · · · - - · · · · - · ·:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  2 , 

A Clause Permitting Shipment of Grain From State l\Iay 
Not be Incorporated in a Negotiable Warehouse Receipt H7 

ALIENS 

. -

Life Teachers' Certificates to  Aliens ; Must be Natural-
faed within- Seven Years _ _ _ _ _ _  : _ _ _ _ _ _ _ _ _ _ _  : _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  .__ _ _ _ _ _ _ _ _ _ _ _  134 • 

AMENDMENT 
Amendment May Not Be Enacted Enabling the Execution 

of Leases to State Land for Longer Period Than Fi've 
Years - - - - - - - - - - '----- - - - - - - · - - - -

'
· - · - · · · · - · · · - - - - - - - - - - - - - -�- -

-
· · · · · - · · · - - · · · · · · · · · · · · · · - · · · · · ·  59 

AMERICAN LEGION 
Wearing,Leginn Emblems When Not a Member Prohibited 3 

APPOINTMENT 
Appointment of Deputy County Officers · · · · · · · - · - · · - - ' - - - - - · · - - · ·  , 28 
When Highway Commissioner is Appointed to Fill Va­

cancy, He Holds Office Only Until Next Election _ _ , _ _ _ _ _  135 
Appointment of Lieutenant-Governor . To Fill V-ac_ancy 

Should Be Confirmed at Special Session of Legislature , 136 
Vacancy in Office of Lieutenant-Governor and Appoint-

ment to Fill Same - - - - - · · · · - · · · - · · · · · · · · · · · · · · · · · - - · · · - - · - · · - · · · · - - · · · · · · · - - - · · · · · · ·  71 
Vacancies in Delegation to County Conve-ntion · · · · - · · · · · · - - - - - 16 
Vacancies in Office of Village Trustee - - - - · · · · - · · · · · · · · · -c . . . . . . . . . .  68 
Procedure When :Man Nominated on Two Tickets_ _ _ _ _ _ _ _ _ _ _ _  G!.l 

. APPROPRIATIONS 
Maximum of an Appropriation Must Be Fixed · · - - · · · - - · · · · · · ·  4 
Emergencies in Refe;:-ence to0Additions to Budget -• ·. · · · · · - · · ·  1 1  

· 

Unused Balances in County Budget Appropriated for 
State Highway ConstruCtion Do Not Lapse · · · · · · · · ·' - - - · ·

.
: · · ·: 4 1  

ASSESSMENTS 
Capital -Stock of- Banks Invested in Real Property De-

ducted for Assessment Purposes · · · · · · · · · · - - · · ·· · - · · · · - - · · · · · · · · · · · · · · · ·  5 
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Opinion Nci-, 
B-anks May Deduct Amount of C�pital Stock Invested 

in !Land for-·Tax Assessments Although Reserves Set 
Up to Offset · - - · - - - - -- - · - - -- - - - - - - - -- ----- · - ------- - · - -- - - - - - - - - - - ------------ - - - · - - - - -- 6 

Assessments of Personal and Real Property in Reference 
to Migratory Stock ; Rebates and Adjustments ; Pay­
ment of Personal Property Taxes in Insta:l!m·ents;  De­
!li�;quent Personal Property Taxes on State Equities ; 
Lien of · - -'- - - - - · - - - - - - - - - - · · - · - - --- - --- - - - - · ----------·------------------.. ------------------- 7 

Funds Held by Guardian Under World War Veterans' 
Act of 1 924 Not Taxable - - - - ----------------- - · - - - · - - - - · - - - · - - - - - - · --------- 1 1 6  
Assessments for Community Lateral _D itches ---------------· 49 

Sale : of Purchaser's Interest for Water Assessments - ------ - - - 56 
Status of Real Property for Purpose of Taxali�n Is of 

the Second Monday of January _ _ _ _ _ _ _ _ _ _ _ _ _ _  , _;_ _ _ _ _ _ _ _ _ _ _ _ ___________ 113 
Assessment of Non-operative Property of a Utility -- -------- 1 14 
Assessment of Franchise of Water Corporation - - - - - - - - - - - - - --- 115 

5elephone Lines are Real Property for Purpose of Taxa-
. tion - - - · - - - - - - ' · · · - - - - - - - · · - - - - - - - - - - - -- - - - · · - - - - - - - - - - - - · · - - - - - - - -' ·-----'· - - -- · - - - · - - -- -------- 120 

ATHLETICS 
Ath!etic Teams May Not Be Supp,orted by School Moneys 85 

ATTORN EYS AND ATTORNEYS' FEES 
When Attorneys Are Appointed by Court, Fees Attach 

As of Date First Service Performed ------------------------------ 8 
Departments May Not Employ Counsel to Draft. Bills - - -'--- - 60 
A Person Other Than a Licensed. Attorney May Not 

P):actice Before Probate Court - ·- - - - - - - - -; _.: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  , . .  _ _ _ _ _ _ _ _  72 

BALLO T 
- The Placing of Party Ticket As to Columns Rests With 

County Auditor - · - - - - - - - - · · - · - - - - - - - - - - - - - - -- - - - - - - - - ·- --;- - - ' - - - - - - - - - - - - - - - - -- - - - - - 32 
Sticker Candidates at. General Election.s - - · - - - · · - - - - · - - - - - - · · - - - - - - · - - 33 
There I_s No La\v Requiring Publication of the Official 

Bal lot for a General Election - - - · -- - · - - - - - ---'- - - · - - - -·-- - - - - · - · - - - - - - · · ·  34 

BAN K 

BIDS 

A Reinstated CDI·poration May Execute Conveyances _ _ _ _ _ _  22 
Definition of a Special Deposit Under Depository Act______ 29 
Pulblic F,unds May be Deposited in a Bank Whose Presi-

dent IS Member of Supervising Board , _ _ _ _ ___ . , _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  30 . 
Publ,ic Depos,itory Act Applicable to �rrigation dis"tricts____ 52 
Deposit fo Idaho · Bank of Utah Resident Not Subject 

to Transfer Tzi� - - - - - - - - - - - - - - -------,--- - - - - - ,· - - - - - - · - - - - - - - - - - -- - - - ----------·--- 130 
Banks ]\fay _ Deduct Amount of Capit'al Stock Invested 

in Land · for Tax Assessments Although Reserves Set 
Up to Offset _ - - - - - - - - - - - - - -- - - - - · - - - - - · -- - - - ·--·--- - - · -· - - · - -- · - - -- - - - · - - - - - - - - · - - - - - 6 

County Printing - - - · - - · - · · · - - · · · -- - - · - · · - - - - - --· - - - -- - - - - - ' - · - · - - - - - - - - - - · -- - - - - --------- 27 
Bidder's Bond · .on Highway \Vork · - - · - - · - - - - - - - - - - - - - ·------------- -------- 40 
School Contracts in Excess of $500 Must Be Let only 

After Bids · - - - - - - - · - - - - - -�- - - - · · - - - -- - - - - - -- · ---': . . ...... -- - - · - - -- - -"---·-------- · ------ . 89 
County Commissioners l\Iay, on Sale of Property for 

Delinquent Taxes, Accept a Lessn· Sum From Bidders Jfhan Jfe.tar Amount of Taxes Against Property - · - - - ----· 1 1 9 -

i '  
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Opinion No. BONDS 
County Officer May Not Write Surety Bonds for Other 
· County ·Officials · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·· · · · · · · · · · · · · · · · · · · -�- - - · · · · · · · · · ·  

Bidder's Bond on Bighway Work ... . . . . . . . . . . . ... . . . . . . . . . �- - - · · · · · · · · · ·  

Constitutional Questions Involved in Issue of Proposed 
Highway Bonds of 1930 .. . . . . . . . . . . . . . . . , . .. . . . .. . . . . . . . . . .. . . . . ' . . . . . . . . . . . . . 

. Payment of Bonded Indebtedness After Dissolution of 
Highway Districts .. . . . . . . . . . . . . . . . .... . . . . . . . . . . . . . ...... . . . . . . . . . ... . . . . . . . . . . . . 

BUDGET 
Additions to County Budget . ..... ... .. . . . . . . . . . . . . . '. . . . . . . . . . . : .. . . . . . . . . . . . . 
Emergencies 'in Reference to Additions to County Budget 
Unused Balances in County Budget Appropriated for 

State Hig]i,way Construction Do Not Lapse . . . . . . . . . .. . . . .  ,c· ·· . 

BUTCHER ACT 
Procedure for Enforcement · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·· · · · · · · ' · · · · · · ··'··-

CAPITAL STOCK 
Capital Stock of Banks Invested in <Real Property De-

9 .  
40 

·43 

46 

10 
11 
41 

12 

ducted for Assessment Purposes . . ......... .. . . .. . . . . . . . . . .  : . . . . . . . . . . . . 5 
Banks l\Iay Dedud Amount of Capital . Stock Invested in 

Land for Tax Assessments Although Reserve Set Up to 
Offset ..... .. . . . . . . . .. . .. . . . . . .... . . . . ... . . ' . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . .. -· 6 

CHAUFFEUR 
Drivers of Trucks Not Required to .Secure Chauffeur's 

License ............. . . .... . . . . . . . . . . . . . . . . . ... . . . . ..... . . . . . .. . . . . · . . . . .. . . .. . . . . . . .. . . . . . . . . •. 66 
CITIZENSHIP 

l\Iarried Woman Entitled to Her Own Nationality .. . . . .. .. :: _} . . 13 
.Life Teachers' Ce1:tificates to Aliens ; Must be Natural-

ized W,ithin· Seven Years . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . : . .  : . . . , . . . . .. . . . . . . . . . 134 
CITIES AND VILLAGES 

Territory Which May Be Included in Higinvay district.. . .  45 
l\Iunicipalities. May Not Enact Business License Ordi" 

nances for the Purpose of Producing Revenue . . . . . . . . . . . . . .  67 
A Power Company May Not Be Required to Supply Elec-

tric Current to Be Used in Competition to Itself . . .. . . .... 78 
Vacancies. in. 'Office of Village Trustee ..... : . . . . . . . .. ... . . . . . . . ...... 68 
County May Not Sell for Taxes Smaller Segregation 

Than C�ty Lot ......... . . . . . .  , . . . . . . . . . . .. . . . .  ·· · · · · · · · · · · · · ·· · · · · · · · ·: · · · · ;· · · · · · · · · · ·  126 

COMMUNITY ·PROPERTY 
Deductions to be l\Iade in Con:iyrnnity Property Estate.. . . . . 128 

CONSTITUTIONAL LAW 
Salaries . of · Prosecutors l\Iust be Fixed by Legi�lature 

Under Constitutional Amendment .. . .. ..... . ... . . . . . . . . . . ; . . . . . . . . . ..  i4 

CONTRACT 
Contracts of Employment for Longer Period Than one 

Year Permitted Only to Certain School Districts. . . . . . . . . . . 8.7 
Contracts in Excess of �500 must Be Let Only After 

Bids, School Contracts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . 89 
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OpiniCin No. 
CORPORAT[ON 

A Reinstated Corporation May Execute Conv�yances _ _ _ _ _  , 22 

CO UNTIES 
Allowance to Sheriff Must be Only Actual and Neces-
sary Expenses for Care of Prisoners - - - - - - - - - - - - - - - - - - - - - - - - - --- - - - - - - - - 24 
Publishing F inancial Statement of County - - - ----�--------- 25 
Co�· Treasurer Must Turn 1 :Y,, % for Collecting Taxes 

Over to County ; Also Commissions Received By Him 
As /Puhlic Administrator ; County Treasurer's Report 
Need Not Show Costs Which Were Paid As Well As 
Finb ; Official Serving Papers Must Report Mileage Cp�i��YF

e;;�i;�:�:uc
_� --��-

r
-��c_e 

__ :::::::::::::::::::::::::::::::::::::::::::::::::: 
Counties Are Not "Entitled to Exemptions from Payment 

of :Motor Fuels Tax - - - - - - - - - - - - - - - - - - - - - - - - - -- - - - : ______________________________ _ 

Neith�r State nor County 
_
Liable for Damages Arising 

Because of Detours Provided ______ ffL . . .  _________ : ________________ _ _ _ _  _ 

Counl;Y l\Iay Not Tax Property Standing In Its N ame ; 
Cotintv Officei· Should .Not Be Purchaser at Tax Sales 

County 
0
1\lay Not Sell for Taxes Smaller Segregation ' Th�m <pity Lot, · ' - - - - - - - - - - - - - - - - - - - - · - - -- - - - - - - - - - - - - - - - - - - - - - · - - - - - - - - - - - - - - - - - - - - -

COUNTY CENTRAL COMMITTEE 
Qualifications of Chairman ____________________ , ________ ::-: __________________ _ 

County Chairman l\Iay Not Legally Certify Person As 
Member of One Party When Such Person Held Office 

As Member of Another Party Less- Than Two Years 
Prior to J.uly Q, 1D30 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - · - - - - - - - - - - - - - - - - - -

COUNTY <CONVENTIONS 
Chail;man of County C�nvention Must Be Duly Elected 

Delegate ________________________ [ _ _ _ ______________ : _______________________________________ _ 

Vacapcies in Delegationi to County ·convention ____________ : __ _ 

COUNTY ©FFICERS 
- A ppointment of Deputies

-
___________ ____ : ________________ ____ �- - - - -� ----·--- - - - ---

County Officel" l\lay Not Write Surety Bonds for_ Other 
County Officials - - - - - ----- - - - - - - - - - - - - - - -- - - - - - - - - - - - - -- - - - - - - - - - - - - - - · - ·: _________ _ 

Qualifications of Chairman of County Central Committee· 
Com�ty l\Iay Not Tax Property · standing in Its N ame ; 

County Officer Should Not Be Purchaser at Tax Sales 

COUNTY RECORD E R  
Filinlg o f  Articles o f  Incorporation _____________ :, ________________________ _ 

Fili�g of Articles of Incorporation by Foreign Corpora­
ticm ·which_ Has Acquired Real Property and Desires 
to ' Transfer Title - - - - - - - - - - - - - - - - - - - - - - - - · - - - - - - - - - ' - -- - - - - - - - - - - - - - - - ---- - - - - · - - --

Collection of
· 

F iling Fees for Deeds, .  Mortgages
-
, E ase-

m�nts From the Departments of the State - - - - - - - - -- - - - -- · - - · -

' 
CO UNTY rT REASURER 

County Treasurer l\Iust Turn 1 % % for Collecting T axes 
0Yer to Countr ; Also Commissions Received by Him 
As Public -.Administrator ; His Report Need N�t Show 
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I Opinion No. 
Costs Paid As Well As Fines ; Official Serving •Papei's Must Report Mileage and Fees for Such Service . ...... . .. · 26 

Duties of County Treasurer in Connection With Special · Deposi� Under Depository Act .·-·-·····························�------ 29 
CORPORATIONS 

Foreign Trust Corporation May Not. Act as an Executor or-Administrator in Idaho .... . . . . . . . . . . . . . . . . . . . . . . . . . .. . ... .. . .. . . . . . . . . .  . 
Filing -of Articles of Incorporation With Secretar'y of 

State and Coun1iy Recorder ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
F iling ; of Article� by Foreign Corporation Which Has 

Acquh;ed Real Property and Desires to Transfer Title 
A Reinstated Corporation May Execute Conveyances 

19 
20 
2i 
22 

COST BIL;LS i 
Against State 'Not Collectable 

DAIRY PRODUCTS 
23 

See Agricultural Products.,. 

DEED 
: Term "De�cl of Tmst" in Realtor Act l s  Surplusage ... . . . . . 79 

DELEGATES 
See Sta te Convcntio1is and Coun ty Con ue n t io ns. 

DEPOSITORY ACT 
· Definition of Special Deposit :Under Depository Act . . ... . .. 29 

Publi<; Funds May Be Deposited in Bank Whose Presi-
� ·dent Is . Member of Supervising Board . . . . .  , . . . . . . . . . . . : . . . . . . . . . . . . 30 

DISEASES 
Power_ tc;> Exclude Children From School in Time of Epi-

demics . . . . ... .. ... ..... . . . . . . . . . . .. . . . . . .. , . . . . . . . ... . . . . . . . . . . . . . . . :.. . . . . . . . . .... . . . . . . . . . . 109 
DISTRICT COURT 

When Att�rneys Are Appointed by Court, Fees · Attach 
As of Date Firs-c Service Performed . . . . .. . . . . . . . ... . . . . ·. . . . . . . . . . . .  8 

, Power of Courts to Re-Sentence . . . . . .. . . . .. . . :.. . . . .. . . . .. . . . . . . . . . . . . . . . . . . . 111  
DOGS 

Dogs Are Property . . . . ... . . . .. . . .. . . . . ... . . . . . . . . . . . . . . . .. . .. . . . . .... .. . � . . . . . . . . . . ... 31 
ELECTIONS 

The Placing of Party Ticket As to Columns Rests With 
County Auditor. ,.... .. . . . . .. . . . . .. .. . . . . . . . . . . . . . ....... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32 

Sticker Candidates at General Election . . . . . . . . .. . . . . .  . . . . . . . . . .. . ..  33 
There is No Law Requiring Publication of Official Ballot 

for a General Election . . . . . . . . . .. . : .... ... . . . . .. ' . . . . . . . . . . . . . . . .  '. . . . . . ....... 34 
Ele(\!tion Boards ; Duties and Powers .. .. . . . . . .. . .. . . . . . . .  .-. . . . . . . . . . . .  35 

. A Chairman of County Convention l\lust Be a Duly 
Elected Delegate ... . . . . . . .. . .. . ... . . . .... ... .. . . . . . ... . . . . : . . .. . . . . .... , . . . . . . . . . . . .  15 

Vacan.cies in Delegation to County Convention .. . L..... . . . . .  16 
Qualification of Chairman of County Central Cotjlmittee 17  
Qu-alification of Delegates to State Convention . . L...... . . . .  18 
Tribal Indians Entitled to Vote . . . . . . . . . . . . . . . . ... . . . . . . . . . . .. '. . . . . . . . . . . . .  47 
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Opinion No. 
Procedtire Where Man Nominated on Two Tickets· _ _ _ _ _ _ _ _ _ _  69 
When ) Highway Commissioner Is Appointed to Fill Va­

cancy, He Holds Office Only Until Next Election -- - -- - - -- - 135 
Countyj Chairman- May Not Legally Certify Person As 

Memiber of One Party ·when Such Person Held Office 
As ll'VIember of Another Party Less Than Two Years 
Prior to July 6, 1930 _ _ _ __ _________  , ____________ _ _ _ _ _ _ _ _ _ _  , _ _ _ _ _  :, _ _ _ _ _  ,_________  36 

ESTATE ; / ' · 
._ 

-

. 

Foreign Trust Corporation May Not Act ' As a:n Executor 
or Aldministrator in Idaho - - - - - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - - - - - - - - - - - - - - - - ­ 19 Duty !df Public Adminisfrator on Expiration of Term______ 77 

Deduc%ons to be- Made in Community '.l?roperty Estate______ 128 
Ordetj� Fixing Valuation of Inheritance Tax Need Not 

Be : Recorded - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - " - - - - - - - --- - - - - - - - --- - - - - - - - 129 
Deposf in Idaho Bank of Utah Resident Not Subject to 

Tramsfer Tax - - - - - - - - - - - - -- - - - -- - - - - - - - - - -- - - - - - - - - - - - - - - - - - - - - - -' - - - - - -- - - - - ---- - - -- - 130 
Insuralnce Issued by Government to World \Var Veterau 

Is Exempt from Transfer Tax \Vhen Beneficiary Dies 
a.nd /Insurance Paid to Estate - - - - -- - - - - - - - - - - - - - - - - - - -- - - - - - -- - - - - - - - - -- - - - 131 

County Treasurer Must Turn Over to County Commis-
sio�s Received as Public Administrator - - -�-:_________ _ _ _ _ _ _ _ _ _  26 

Probate Court May Not Charge Fee for Copies of Papers 
Reg�rding Probation of Estate Forwarded •to State 
A up itor _ _ _ _ _ __ _ _ _ _ _ _ _ _ _____________ ___  - - ------- ---- ______________  : ___ .. : .. �'. , ____  ._______ ___ 127. 

FEES i i  -
Cost IBills Against State 'Not Collectable _________________________  :__ 23 
Count[\; Treasurer Must Turn 1 1,6 r4 for Collecting Taxes 

o.;er to County ; Alsci Cornmissi-ons Received as Public 
Adrpinistrator ; His Report Need Not Show Costs Paid . 
Asi fWell As Fines ; Official Serving Paper:o, i\Iust Re­
poI'f Mileage and Fees for Such Service - - - - - - - - - - - - - - - - - - - - - -·- 26 

A Charge May Not Be Made by Probate Court for Issu-
Co���i�; �� 1ii11i�i;:

i
Fe�

-�- --r-�;--·n·�-�a-�::--i!��:t·i;g���-- -E���� 73 

m_el[lts From the Departments of ·th� State - - - - - - - - - - - - - - - - - - - - 81  
Activity Fund Fee May Not Be Reqmred _ _ _ _ _ _ _ _ _ _  : _ _ _ _ _ _ _ _ _ ______ 90 
Proh�te Court May Not Charge for Copies of Papers in 

Re1ierence to Probation of Estate Which Are For­
warded to State Auditor - - - - - - - - - -- - -- - - - - - ,- - - -- - - - - - - - - -- - - - --- - -- - -- - - - - --- 127 

Fees/ I for Inspection in Reference to Er;forcement·· of 
Butt· her Act - - - - - -- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -'- - - - - - - - - - - - - - - - - -- - - ---- - - - - - - 12 

FINES i I .  ' ' 
, 

- ' ' :; -Justice of Peace l\Iav Not Commute Sentence - - - - - - - - - - - - - - - - - - - - - ­

ProB!ite Court l\lay Not Suspend Sentences or- Remit 
Fiimes ! i  

· · - - - - - - - - - -- - - - - - - · - - - - - - - - - - - - - - - - - - · - - · - - - - - - - - - /· - - - - - - - - - - - - - - - - - - - - - -

53 

74 
FRANCHI!SE . • 

Assebsment of Franchise of Watr:r Corpo;ation __  , _________  ·____ 1 1 5  

FRATER�iAL El\IBLEMS -
Wertftng Legion Emblem When :Not a :.\!ember Prohibited ' i  ' - - ' 
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. Opinion. No, 
FUNDS 

_ Public Funds lYiay- Be Deposit�d in Bank Whose Presi-
dent Is Member of Supervising Board --------------�--------------- 30 

May Ncjt Employ County Apportionment - of · Vehicle 
License Moneys to Police Highways ------···--·-·-····-·-··-·---···-· 39 Dissolution of Highway Districts - - - · - - - - - --,------------·--- - -- - -- - - · - - · 46 

Funds · Held by Guardians Under Woi:ltl" iWar Veterans' 
Act of 1924 and Invested in Real E"state Not ,Taxable.... 116 

GASOLINE TAX 
See_ Motor F11 cls Tux. 

GOVERNO.R 
-Expense§ Incurred by ; Representative of :Gover:nor and Member of Supreme Court While Tra,;eling ·without--State ... . . . ..... � - - -------------- - - - - - · ·-----·- - - · -- · · - -- - - - --- - - · ---- · ·-------·--------· ·----· 70 · 
Vac�ncy inl Office of Lieutenant-Governor and - Manner 

Filled . ... . <---··--·--··--·· ·-·-· · · · -···--····---····--·- · ···-·'···-······-··'·-··--····-·--· 71 
Appointment to Fill. Vacancy in Office of Lieutenant Gov­

ernor Should Be Confirmed at Special Session of Legis-
lature ... . ....... . .. . .. .. . . . .. ...... ... .. .. .... .. . ... · .. . ........ .. ... ... . .... .  : ___ , _ _ _  ... . . ... · 136 

GYMNASIUM 
· School District llfay Not Build Gymnasium by a ,Levy.. . . . .  105 
· Proposed Bond Issues for Erection of School Buildings 

and High School Gymnasium Should Be Submitted Sep-
arately ---···--·--·· -···-·,·--······· --···--······· ···· -···-·······--- · · · ····---1. . . . . . .. . . . . . . . 

:loo 

HIGH SCHOOL 
Rural High School Districts Haye no· Power to Levy for 

Transportation _________ : · · - - - - - - --·--··----- - - · · · - - - - - - - - -·--- - · - - - - ·'-- · · - - - · · --- - - 92 

HIGHWAYS 
Neither State nor County Is Liable for Damages, Arising 

Because of Detours Provided - - - - ·-·--------- - - · - --- - -- - -- �------ - -- - - --- 37 
-Telephone Lines Along Highways .. . .. : . . ... . . . .. ..  : . . . . . . .. : ........... ,.. 38 

May Not 'Employ County Apportio_nment of Vdticle Li-
cense l\1oneys to Police Highways .. . .. .. ..... . . . . .. . . .  '. . . .. . . . . . . . . .  39 .Constitutional Questions Involved in Issue of · Proposed . 
Highway Bonds , in 1930 - - - - - - - - - -,'--------- - - - - - - - - - ------------ - · - -- - -- - - - ·  43 

Unused Balances; i� County Budget cAppropriated for 
State Highway Qonstruction Do Not Lapse - - - - · ' -- - - - - - ---·--· 4 1  

Clause in State bontract With Railroad Company for 
Compensation for Damage Caused by Construction or · Maintenance of State Highway Not Enforceable ... . .. . . ..  42 

HIGHWAY BOND ISSUES OF 1930 . . 
Constitutional Questions Involved in Issue of Proposed 

Highway Bonds of 1930 - - - - - - - - - - - - - - - - - - - - - - - - ---- --'· - - - · - --· 4:3 
HIGHWAY DISTRICT 

· Publication Finandal Statement - - - - - - - - · - - - - - - - - - - - - - - - - - - · - - -.. . - - : _ _ _ _ _ _  44 
J'erritory Which May Be Included in Highway District . .. : 45 
Dissolution of Highway District .. . .. . . . . . : . .. . ... .. . . .. .. . ..... . . .. .... . . _. 46 
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• I  
i 
i Opinion No. 

ICE CREAiM ' 
Fed��al Government Having Deleted Standard for Ice 

Ctkam This state N_o Longer Has a Standard .for That -
Product . .  ; . . . .. . . . .  - - . - - -- - · · - · · · · · - - · · · · -- · · · · - - · · - ·· · - · · - - · · · · · · - - · · · - - · · · · · · · · -- · · ' - · · · · ·  2 I -

INDIANS ; 
Trib11 India.ns Entitled to Vote .... . . . . . . ... . . . . . . . '. . . . . . . . . .  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  47 

i INHERITANCE TAX LAW 
Sec : 'Trans/er Tax Act: 

INSURANCE 
Lie nil of Taxes on Fire Iris_urance Loss . ·' --�.-- - -------'----- - ----- - - ·\--­
Schabl Districts Operating Busses Need ;Not Carry Lia� 

billity Insurance .... . . . . . . . . . . .................... ::-: ..... . ............... ... ....... . .  
Insu'i'ance �:ssued by Government to ·world \Var Veteran 

;�������:c:0Ts i���s�
r
E�:�e�-���--�-��-���-��-�-��--��-�� 

I " 

INTOXICATING LIQUOR 
Fed�ral P�mits to Sell "Tonics" w·ould n.ot M<ike S-ale . 

Lawful in Idaho ........ . . ... . . ... ... . .. . ......... . / .... .... . ...... : _ _ _ _ _ _ _ _ _ _ _ _  _ 

I -
. 

. 

IRRIGATipN ·  AND IRRIGATION DISTRICTS-
Assessments for Community Lateral Ditches .......... . .. ., ..... . 
Dec��es Res Judicata of Water Rights ... .... .  � .............. :::.c, .. .. 
Filings on Subterranean Waters Underlying Government 

L$1d ... . . ............. . . . . . . :: . . .................................. : . .... . ......... .. ......... . 
Sale1 of Purchaser's Interest for Water Assessments _ _ _ _ _ _  _ 

Pubiic Depository Act Applicable to Irrigation Dist11icts 
Boise Irrigcl}tion Project Not ·a Department of United 

States Gdvernmeht land Therefore _Not -Exempt Fr_om 
- Payment 'of Motor Fuels Tax - - - · - - - - - - - - - - - · - - - - - - - - - - - - - -; - - - - - - - - - - - -

JUSTICE 1COURTS 

48 

102 

131 

75 

49 
50 

51 
56 
52 

65 

Justice of Peaces May Not Commute Sentence - - - - · ' - -" - - - - - - --•- 53 
Jurisdiction of Small Claims Court . ..... . ........ ... . ; .......... '....... 112 

LANDS 
Le�see of State Lands May Enjoin Trespasse:rs and Sue 

for Damages ......................................... : .............. ,................... 
. 
54 

I)edication of Streets Thru State Lands - - - - --- - - - - - - ----------------- 55 
Sale of Purchaser's Interest Tn · State Land for Water ' Assessments . .. . ........................... . ......... � .................... ..... .  :....... 56 
Equity of Purchaser of State Land. Taxed As personal 

Property ; Penalty for Delinquency Applies - - - - - -;- - - - - - - -----· 57 
Amendment May Not Be Enacted Enabling Execution of 

Leases to State Land for Longer Period Than F ive 
·Years .. .. ... ......... ........ . .................. .................. �:·..,....................... 59 

Filings on Subterranean \Vaters Underlying 'Government 
Land . . .. . ...... ... .... ... . . ........ : .............................. :........... ........ ........ 51 

LEGISLATURE, LEGISLATIVE AC'rS, LEGISLATORS • 
_ Wben Legislator Changes His Residence From One Coun-- ,tY to Another a Vacancy Exists - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ---------· 58 
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· Opinion No . . . 
When Enactments Go Into Effect · · · · · · · · · · · · · · · · -�- - - · · · ·· · · · · · · · · · · · · · ·  61 ' 
Amendment May Not Be Enacted Enabling Execution 

of Leases. to State Land for Longer Period Than Five 
·Years ...... : . . . . . . . . . . .  : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ......................•...... : ..... . . .. .  59 

Departments May Not Employ Counsel to Draft Bills...... 60  
Constitutional Questions Involved in Issue of Proposed 

Highway· Bonds of 1930 , . . ... . . . . . . . . . . . . . .. . . . .  , . . . . . . . . . . . . . . . . .  ;_, _ _ _ _ _ _  ..,_ 43 
Salaries of. Prosecutors Must .Be Fixed by Legislature 

Under Constitutional Amendment · · · · - - -� - - - · · · · · · · · · ·· · · · · · · · · · · · · ·  14 
Appointmen� of Lieutenant-Governor ta ' Fill Va.cancy 

Should Be _  Confirmed at Special Session of Legislature 136 
LIABILITY .' .: 

"Neither State Nor County Is Liable for Damages Arising 
Because of Detours Provided _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _  :�------------ - - · ----------- 37 

_Clause in State Contract With Railroad Company for 
: Compensation for Damage Caused by Construction or 
Maintenance of State Highway not Enforceable .......... 42 

School . Districts Operating Busses Need Not Carry Lia-.-, bilfty Insurance - - - - -�- - - · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  102 
LICENSE. 

Drivers of Trucks Need Not Secure ' Chauffeur's License 66  
Municipalities May Not Enact Business License Ordi-

nances for Purpose of Producing Revenue _ ............ :............ 67 
Realtor Resident of Another State ·Must Secure License 
· to Deal in Idaho Real Estate · · · · · · · · · ·' - - - -�-: ... ,...................... 80 

LIEUTENANT. GOVERNOR 
Vacancy in Office ·.of Lieut�nant-Governor and . Manner 
. Fille(i. · · · · · · · · · · · · · · ·'· · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·.-· · " · · · · · · · · · · · · · · · · · ·  71· 

Appointment to Fill Vacancy in Office of .Lieultenant­
Governor Should Be Confirmed at Speci�l Session of 
Legislature · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · -' · · · · · · · · · · · · · · ·  136 

MARRIAGE . 
Void Between Whites and Mongolians .. . . ... . . . . . . . . . . . .. .. . . . .. . . ... 62 
Girls· of Age of Twelve May Contract Marriage .With ! 

Consent of Parent or Guardian ............................... . .......... 63 
Married Woman Entitled to Her Own :Nationality ..... ,.... 13 

MIGRATORY LIVESTOCK 
Assessments of Personal and Real Property in Reference 

to Migratory Stock ; Rebates an·d Adjustments ;· Pay­
ment of Personal Prope:rty Taxes in Installments ; 
State Equities . . . . . . . . ........ .......... .... . . . ...... . . .. . .. . . . . . . ... ... . . . . . ....... 7 

MO'tOR FUELS' TAX . . ' . · Counties Are Not Entitled to Exemptions From Payment 
of Motor Fuels Tax · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · - · · ·  64 

'--Boise Irrigation Project Not a _Department of ·, United 
States Government and Therefore Not Exempt ............ 65 

Constitutional Questions Involved in Issue of Eroposed 
Highway Bonds ;o� 1930 ....... ...................... :... ....... . ......... . . . . . 43 

MOTOR VEHICLES _ - 1 � _ , 
. 

, . Drivers of Trucks-Need Not Se<:TJre Gh�uffeur's Lice,nse 66 
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Opinion No. 
l\:IUNICIP ALITIES See C ities and Yillages . 

. NATURALIZATION 
Married Woman Entitled to Her Own Nationality -----·-··- 13 
Life Teachers' Certificates to - Aliens ; Must Be N atur-

alized Within Seven Years -··· · - - · - · · · · - -·----- - - · - : _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  ::_ _ _ _ _  134 

NEPOTISM 
Employment of Relative of School Trustee As T�acher_ _ _ _  83 

NOJVIINATIONS 
SciJ Elect ions. 

- ORDINANCES . , i\Iunicipalities l\Iay Not Enact Business' License Ordi-
nances for Purpose of Producing Revenue ---······ - - - - · - - - - - - - - 67 

PERSONAL PROPERTY 
Assessment of Personal and Real Property in Reference 

to Migratory Stock ; Rebates and Adjustments;  Pay­
ment of Personal .Property Taxes .in Installments ;  · 

_State . Equities ;  Lien of ··----------··-·-···--� - - - - - - - · - '··---····· - - - - - - - - - -- 7 Dogs Are Property --··· ··-----.- --··-··--'------- � - - - - · -· - · - -: . . . .  __ _ _ _ _ _ _  :_ _ _ _ _ _ _ _  31  
Lien of Taxes on . Fire Insurance Loss _ _ _  :_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  48 
Equity of Purchaser in State Land Taxed as· · Personal 

Property ; Penalty for Delinquency Applies , - - - - - - ---····-·-·-· 57 

PO\VER COMPANY 
:May Not Be Required to Supply Electric Current To Be -

U s_ed in Competition to Itself ···· - · · · - -·······

.

'·-··· · - ····· - --··--·--·- 78 

PRI.NTING 
Placing of Party Ticket As to Columns R�sts with Coun-

ty Auditor . . . . . . . . . . . . : . . . . . . . . . . . . . . . . . . . . . . . . . . . .  : . . . ..... , . . . . . . . . . . . . . . .. . . . . . . . .... 32 
County Printing . . . . ... . . . . . . . . . . . . . . . . . . .. . . . . . . . ... . . . . .  :. . . . . . .... . . . . .. . . . . . . . . . . .  27 

c Sec Pirblicat ion 
PRISONERS · Allowance to Sheriff Must Be Only Actual and l\Iecessary 

Expenses for Care of Prisoners . : . . . . . . .  :... . . . . . .................... 24 
Legal Sentence for Crime of Bringing Stolen Property 

Into State . . . . . . . . . . . . . . 1 . . . . . .. . . . .. . . . . . . . . .. .  : . . . . . . .  , . . .  .- . .. . .. . . . . . . . . . . . . .  - - - - ---'-- 110 
Power of Courts to .'.Ile-sentence, Changing Same From Jail to Penitenti_aty Sente,n(!_e . .  .< . . . . . . . . . . . . .  , ................. :.......... 111  

PROBATE COURT ·� t 

. 

A- Person Other Tlian a Licensed Attorney May . Not Pr'actice Before Probate Court - - - - - - . -� - - - - - - - - -� - - - - - · - - - - - - - -:_ _ _ _ _ _  72 
A Charge l\Iay Not Be l\Iade by Probate Court for· Issu-

ance of an Execution . . . . . . . . . . . . ..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . .  73 
i\Ia�· Not Suspend Sentences or ·Remit Fines . . . . . .. . . . .. . .... . . . . .  74 
'i\I ay Not Charge for Copies of Papers Regarding Pro-

bate of Estate Forwarded to State Auditor . . .. . . . . . . .. . .. . . . . .  127 

PROHIBITION 
Feder-al Pen�1its to Sell "Tonics" \Vould Not Make Sale 

Lawful in Idaho . . .. .... . .. . . . . . .. ... . . . . . . . . . . . . .  : .. , .... , . . . . . . . . '�--. . . . .. . . . . . . .  :· 75 · 
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Opinion ;No. 
PROPERTY 

Assessment cif Non-Operative Property of. a Utility - - · - - - 1 1 4  
PROSECUTING ATTORNEYS 

Salaries pf Prosecutors Must Be Fixed by Legislature 
Under· Constitutional Amendment - - - - - - - - · -- - - - - · - - - - - - - - - - - - - - · · - · - - · 14 

:Not Required to Advise Schoo\ Districts . . . .. ... . .  : _ _________ _ _ _ _ _ 88 

PUBLICATION 
Compulso�-y Education Act Must Be Published in Full.. . . . .  76 
For Appointment of Deputy County Officers · · - - - - - - - - - - - - - - - - 28 
Publishing Financial Statement of County ___ _____ ; _ _ _ _ _ _ :________ 25 
No Law Requiting Publication of Official Ballot for Gen-

eral Election · · · ·"-·- · · · · · - - ·· · · · · - - · - · · · · · · · · · · · · · · · · · - - - -- - - - - - - - - - . . . ... .. . . . ... . . .. .. 34 
:Publication Financial Statement of Highway District........ 44 

PUBLIC ADMINISTRATOR 
·[, � See Administrator 

PUBLIC UTILITIES 
Power_ Company May Not Be Required to Supply Elec-

tric_ Current To Be Used in Competition to Itself ___ _ _ _ _ _ 78 
Assessment of Non-Operative Property of a Utility. . . . . . . . . . 114 
Telephone Lines Are Real Property for Purpose of Taxa-

tion"":" ____ , ......................................................... . . ....... . , ... ,:...... ....... 120 

QUALIFICATIONS . . Qu.alificati�s of D�legate� to State Conv�ntion +- · · · · · · · - - · · ·  18 
Tribal Indians Entitled to Vote __________ :, ................. :. . . . . . . . . . . . . .  47 · 

Qualiffrations of Trustees - - - - - - - - - - - - - - - - - - - - · · · · · · · - -· · · · · · - · - - - - :. . . . . . . . . . . . . . 86 
Qualifications of Voters at School Elections , .... '. . . .  :.......... <l.07 
Qualifications of Teachers Under Act of 1927 . . .. . .. : . . . . ........ . 133 

REALTORS 

-

Term "Deed of Trust" in Realtor Act Is Surplusage ... . .... 
· 79 

Resident of Foreign State Must Secure License to Deal 
in Idaho Real Estate ... . .... . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . ... . . . .. . . . . : 80 

REAL PROPERTY 
Capital Stock of Banks Invested in Real Property De-

ducted 1for :..Assessment Purposes .. .. ... . . .. :: ............. :.. . . . . ....... 5 
Banks May Deduct Amount of Capital Stock Invested in 

Land for Tax Asse,ssments Although Reserves Set 
Up to Offset - - - -,- - - - - - '· · - · · - · · · · · · - -· · · · · · ·· · · -· - · · · · - · - · · · · · - · - - · · - - - .. - - - --- · · · · · · ·  G 

Assessment of Personal and Real Property - in Reference 
to Migratory Livestock ; Rebates and Adjustments ; 
Payment in Installments ; State Equities · · · · · · · · · - - · - - · - · · '· - - · ·  7 

Status Of Real Property for Purpose of Taxation Is of 
the Second Monday of January - - - - - · · · · · · · · · - · · · - · · · · · - · ·' - - · · · · - ·- - · ·  113 

Tel�phone Lines Are Real Property for Purpose- of Taxa-
t10n - - · - - · · · · ·'· · · - - · · - · · · · · - - · · - - · · · · - - - - - -- - - -- - - - - · · · · · · · - · · -· · · · - -· · · · · · · ·- - · · · · · · · · · · :: . . . .  120 

Funds ,Held .by Guardian and Invested in Real Estate 
Under World War_ Veterans'-Act of 1924 Not Taxable 116 

REFUND . ,  
School Districts l\Iay Not Refund W�rrants . . . . . . . , . . . . . . . . . . . . 97 
Tax Anticipation Notes of School District May Not Be 

·Refunded · · · - - · · · · · · · - · · -· · · - · · · - · · · - - - · · · · - - - · · · · · · ·- · - · · · · - · - · · · · - · · · · · - -- - · · · · · · · · · · · · · - 99 
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Opinion · No. ' SALARIES ., Of Prosecuting Attorneys Must Be Fixed by Legislature 
Under Constitutional Amendment ---------- -- - - -- --------------------

SCHOOLS . Length of School Day IS Not Fixed· by Statute ; Right 
of Teacher _to Detain· Pupil After School As Punish- . ment - - · - - - - - - - - · - - - - - - - · - · · · - · · - · - · · · - - - · · · · · · · · - · · - - · · · · · · -- - -

·

· · "'<· · · · · · · - · · - ·- - · · · · · · · · · · · · ·  

Employment of Relative of School Trustee'·ti,s Teacher ..... o · ' 
Trustees May Act Only in Regular, Special or Adjourned 

Meetings ; Teachers' C_ontracts Would Not Be Valid 
Unless Made at Such Meeting ............ :. · - · · · · · · - - · · · · · - - · - · · · · · · - · · - ·  

Athletic -Teams May Not Be Supported by School Moneys 
Qualifications of Trustees · -------- - - - -- -- - - - - - - - - - --------- - - - - - - - - - - - - - - - - · - · ­

Contracts of Employment for Longer Period Than One 
Year Permitted Only to . Certain Districts · · · · - · · - · · · · · · - · - - - - - ­

Prosecuting Attorneys Not Required to Advise School 
Districts · ·

.
- - - -- - - - -- · - - - - - - '- - - - - - - - - - - - - - - - - - - - - - - - - - - - - -"- - - - - - - - - - - - - - - - - - - - · - - - · · - · -'· · ·  · 

Contracts in Excess of $500 Must Be Let Only After Bids 
Activity Fund Pee May Not Be Required· .......... . . . ...... . . .... . 
District May Not Erect School Building Jointly With 

Another Association - - · · · · · · · · · - - · - ·· · · · - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ­

Rural High Sc;hool Districts Have No Power to, Levy for 
Transportat10n - - - - - - - - - · - - · - - · - · - - - - - - - - - - · · · - - - - · - - - - - - · - - - - - - - - - : - - - - - · - - · - - · · ·.- · · - -

Furnishing of Transportation· Is Discretionary - · · · · · · · · - · · · · · ·  

Application of Law -As to Tuition When; Children Move 
From One District to Another . .. ...... ...... J .. : · · · - · · · · · · · · · -�- - - · · · · · · · ·  

14 
- -

82 
83 

84 
85 
86 

87 

88 
89 
90 

91 

92 
93 

94 
Transfer of Pupils .... .. .. . .................................................... ' .. ...... .... . ................. - :  95 . 
Items Used in Making Up Tuition Charge ....... ............................. . 
School Districts )\lay Not Refund Warrants ............................. , 
"Uipsed" Distrkt Defined . .. ............ .. . ................ : ..................................... : .. . .. ..  � 
Ta� Anticipatiotj Notes of S;:!hool District .May Not Be 

Refunded . . .... .... . .  · .................. . .. .. ..... ... . . . .. . ...... . . . . . ................. : .. . . ...... ... ........ . .. ............. .. 
Compulsory "Education Act Must Be Published in Full. . . . :. 
Proposed Bond Issues for Erection of School Buildings . 

and -0. High School Gymnasium Should Be Submitted 
Separately ....... ... . ...... . . ... . . . ............ . .......... ........ .............. ... ... ........... ..... . ............. :�. - - - - ·  

When Amount of Bonds Voted Exceed Limit Permitted 
Lesser Amount May Be· Issued .. . .. .. .. .::: ... . . .. ............. .... , .... : ........ ... .. 

School Districts Operating Busses Need Not Carry Lia-
bil_ity Insurance ... . .. ..... . . . ..... .......... .. .............. . . ............... ... · . .. .. . . .. .. .. . . . .. . . . .. .. ....... . 

An Independent , School District Does Not Automati_cally 
Lapse By Reason of Failure of Some Required Requi-
site of Its Organization ....... .......... ................. ..... .................... : ........... .. .. 

Independent School District May Not Invest Its Sinking 
Funds in Its Own ·warrants ... . . ............................... : ................... .  -. ........ . 

Qualifications of Voters at· School Elections ............................. .. Ti!?s Iri School Elections · · · - · · · · · · · · · - - · · · · · · · · · - ·-"· · '.- · · · · · · · · · · · · · · · - - - �
.

- - · · · · ·  

Po\ver to Exclude Children· From School in Time of Epi-
demics . . . .. .... .. . . . .. . .. . .. . .. . . . . . . ............ : . ................ . ........... .. . . ... ........... .... . ......... :: .. ......... .. 

Distri"cts :i\Iay Not Consolidate Which Do Not Join Each 

96 
97 
98 

99 
76 

100 

101 

102 v 

103 

106 
107 
108 

109 

Other .. . . . . .. . . .. . . .. . . .. . . . . .. . ... ...... . . .. . ..... : .. . . . .. . .. . . .. . . . .. .. .. . . . .. . . . . . . .. .. . .. . .. .. . . . . . .. .. . .. . . . . .. . .. . .. .. .  · 104 
Grounds. _for Discharge of Teacher ... .. .. . . . . ... .. . ..... ... .... . ...... . . . ...... .... . 132 
Qualifications of Teachers to Teach Under Act of 1927....... 133 
Life Teachers' Certificates to Aliens : · i\Iust Be Natur� · alized Within Seven Years .... .. .......... .. . . . . . .. .. ..... ..... ..... .. .. ........ ............... 134 
District l\Iay Not Build Gymnasium by Tax Levy .. ..... .......... 105 
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SCHOOL BONDS AND WARRANTS 
Opinion No. 

Proposed Bond Issues for Erection of School Buildings 
and a High School Gymnasium Should Be Submitted Separately , ______ : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  - - - - · · · · · · · · · · · · · Tax Anticipation Notes of School District May Not Be 
Refunded · · · - · · · ···· · · · · ·· · · - - - - - - - - - - ·· · · · · · · · · · · · ·· · · · · · · · · · · · · · · · · · · · · · · ·'· - · · · · · - · · · · · · ·  

When Amount of Bonds Voted Exceed Limit Permitted 
a Lesser Amount May Be Issued ; Warrant Indebted­
ness ; Portion of Bond "Issue May Not Be Used to Re-
tire Warrant Indebtedness . . . . . . . . . . . . . . . . ..... . . . . . . . ... . . . . . . . . . . . . . . . . . .  . 

School Districts .Mav · Not Refund Warrants · · ' · · -' · · · · · · · · · · · · ·  

Independent Sc'hool District May Not Invest Its Sinking Funds in Its Own Warrants .............................. . .. . ........... . 
SCHOOL -DISTRICTS 

See Schools. ' 

SCHOOL ELECTIONS 

100 

99: 

101 
97 

106 

Qualification� of Voters at School Elections ... . . . . . . . . . . .... . .. . .  107 
Ties in School Eiections · · · · · · · · · · · · · · · · · · · · · · · · · - · · · · · · · · · · · · · · · · · · · '.. . . . . . . . . . . . . .  108 
Proposed Bond Issues For Erection of School Buildings -

and a High Sclrnol Gymnasium Should Be Submitted 
Separately - - - - · · ·-� - - - · · · · · · · ·: . . . . . . . . .. .. . . . . . . . . . . . ... .... . . .  ;......................... 100 -

Wheri Amount of Bonds Voted Exceeds Limit Permitted 
a Lesser Amount May Be Issued ; Warrant Indebted­
ness ;  ·Portion of Bond Issqe May Not Be Used to Re- . 
tire Warrant Indebtedness_ ... : . . .... . . . . .. . . . . ... . . . . . . .. , , _ _ _ _ _ _ _ _ _  :: .. :... 101 

PRISON SENTENCES 
Legal Sentences for Crime of Bringing Stolen Property 

Into ·state · · · : · · · - - -�- - - · · · · · ·· · · · · · · · · · · · · · · · · · ·· · · · · ·· · · · · · · · · - · · · · · · T · - -:. . . . . . . . . . . . .  1 10 
Power of Courts to Re-sentence, Changing S:ltme From 

Jail. to Penitentia1·y Sentence .; . . . . ... . . . ... . . ... · · · · · · · · · · · · · - · · · · · · - - ·  Hl 
Justice of Peace May Not Commufe Se_ntence · · · · · · ' · · · · · · · · · · · · ·  53 
ProJ;iate Court May Not Suspend Sentences or Remit 

F1nes · . . ..... ... . . .. .. . . .  , . . ................ r . . .  - . :· · · · · · · · · · · · · · · · · · · · · · · · · · · · · - · · · · · · · · · · ·· ·  74 
SHERIFF 

ProC'edure for Enforcement of Butcher Act . . . . . . . . . . . . . . . . . . . . . .  12 
Allowance to Sher.if£ Must Be ,Only Actual and' Neces-

. sary Expenses for Care of Prisoners · · · - - - - -�.: . . . . ... . . . . . . . . . . . . .  24 

SMALL CLAIMS COURT \ Jurisdiction of Small Claims Court . . .. . .  : .. ... . ......... 'L.. ......... 112 

STATE HIGHWAYS 
See Highways. 

STREETS 
Dedication of Streets .Thru State Lands 55 

STATE OF IDAHO . . Cost Bills Against State Not Co1lecfable . . . . . . . . . . . . . ... . . . . . . . . . ... 2 3  
STMr.E. OFFICES .AND OFFICERS . 

• . '-c;fi_p�enses In.;:urred by Representatives of Governor and 
·111e.mbers of Supreme Court While Traveling Without 
State · · · · · · · · · · · · · · · · · · · · · · ··--· · · · · · · · · · · · · · · · · · · · · · · · - · · · · · · · · · · · · · · · · · · ·· · · · ·:. . . . . . . . . . . .  70 

Vacariey in Office of Lieutenant-Governor and Manner 
FillW. · 71 · ·

·
· · - · - - - - - - - - ·---· - - - - - - - - - - - - - - - - - - - - - � - - -:-- - · - - - - - - - - - - - - - - · - · - · · · · · · · -

-
- - - - - - · - - - - - -
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Opinion 
'
No. 

Appointment to Fill Vacancy in Office of Lieutenant Gov­
ernor Should Be Confirmed at _Special Session of Legis-
lature . . . . . : . . . . . . . ......................... ,................................................. 136 

·when Legislator Moves From One County tp Another a 
Vacancy Exists . .. . . . . .. .. .. . ..... . . ... . . . . .  ,. . . . . . . ......... . .. . ... . . . . . . . . . ........ '5s 

Collection of Filing Fees for Deeds, Mortgages, Ease-
ments From Departments of State - - - - - - - - - - - - · - - - - - - - - - - - - - - - - '- - - - - ·  81 

Probate _ Court may Not Charge Fee for Copies of Papers 
Regarding Probation of Estates Forwarded to State 
Auditor - - · - - - · · · · · - · - - - - - · - · - - - - - - - - - · -

.
- - - -- - - - - - - - - - - · - · - · · i' - - - - - - - - - - - - - - - - · - - - - - - - - - - - - 127 

Cost Bills Against State Not Collectable - - · - - - - - - - - - · - - - - · - - - - - - - - - - - - 23 

STATE L.�ND 
Sec Laiuls. 

SUPREME COURT 
Expenses Incurred by Representatives 0£ · Governor and 

Members of Suprenw Court While Traveling Without 
State - - · · - - · - · - - - - - · - · - - - - · - - - - - - . . . . . .. . . . . . . . . . . ... .. . . . . . . . . . . . .... . . . . . ... . . . . . . ... . . . .. 70_ 

TAXATION 
Status of Real Property for Purpose of Taxation Is of 

Second l\Iori-day· of January . . . . ... .. . . . . . . . . . . . . . ... . . . . . . . . . . . . . . . . . . ... . ... 113 
Assessment of Non-Operativ_E! Property of a Utility . . . ... .. . , 114 
Assessment of Franchise of - Water Corporation . .. . .. . .. . . . . .  115 
Funds Held .by Guardian ·Under World - War Veterans' 

Act of In24 and Invested in Real Estate Not Taxable 116 
Redemptions From County Tax Deed ; Req1mptioner Not 

Entitled to Credit for Rent Paid -----------'�-�----- --- - -------------- 117 
County May Not Tax Property Standing in Its Name ; 

County Officer Should Not Be Purchaser at Tax Sales 118 
Commissioners May,  on Sale of Property :for Delinquent 

Taxes, Accept a Lesser Sum From Bidders Than Total 
Amount of Taxes Against ·Property . . . . . . . . . . . . . .. . . ......... :... 119  

Tele-phone Lines Are Real Property for Purpose of Taxa-
tion . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . ............... . ...... . . . . . .. . . . . . . .. . .. . . 120  

\Yhere a Lodge Permits Other Organizations to Use Its. 

Building Without Profit to -Itself It Does ·Not Lose Its 
_ Right of Tax Exemption - - - - - - - - - - - - - - - - - - - - - - - - -- - - - - - - · - - -- - - - - - - - - - - - - - 121 

Lien of · Taxes on Fire Insurance Loss . . . ... . . .. .. . .. . .. . . . . . . . . . . . .. .  48 
_ County Treasurer i\l ust Turn 1 112 % for Collecting Taxes 

G>ver to County . . . . . . . . . . . . . . .. . . . ... . . . .. . . . .... . . . . . . . . . . . . . . . . . . . . . . . .. . . . . .. ... · 26 
Equity of--- Purchaser in State Lands Tax€'d As Personal 

Property ; Penalty for Delinquency Applies · - - -------·---------- 57 
County Commissioners Are Empowered to Issue Tax 

Deeds - - - - - · · · - - · · · - - - - - - - · - - - · - · · - - - - - - - - - - - - · - - - - - - - - - - - - - - - - - - · - - - - - - - · - - - - - · · - - - - - - - - 123 
Widow's Exemption ; Allowance o( Jl.:ortgage . . . .. . . . .  _. . . . . . . . . . .  124 
Pi'OCL'dure for Foreclosure of Tax L:en . . . .  !.. . . . . . . . .. . . . . . . . .......  125 
Assessments of Personal and Real Property in Reference 

to Migrator�· Stock ; Rebates and adjustments, Payment 
of ·Personal Property Taxes' in Installments ; State 
Equities : Lien of - - - - - - - - - - - - - - - - - - - · - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - =- - - - -- - - - · 7 

Service of Notice of Delinquent Taxes by Registered Mail 
Is Insufficient . . . . . . .. .. . . . . ... . . . . . .. . . .. .. . . . . _ . . . . . . . . . . . . . . . . . . ... . . . . . .  _, _ _ _ _ _ _ _  122 

County l\Iay Not Sell for Taxes Smaller · Segregations 
Than City Lot . . . . . .. . . . . . . .. . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . .  _.. . . . . . . . . . . . . . . . . . . .  126 
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TAX DEEDS. Opinion No. 
See Taxq,t ion. 

TAX EXEMPTIONS. 
Widow's Exemption ; Allowance of Mortgage - - - · - - - - - - - - - - - - - - -- 124 
Counties Are Not Entitled to Exemption · From Motor 

Fuels .Tax - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- - - - · - - - - - - - - - - - - - - - : · 64 
Funds Held :By Guardians Under World War Veterans' ' . Act of 1924 and Invested in Real Estate Not Taxable . l lG ,  
Where a Lodge · Permits Other Organizations to ' Use its 

Building Without Profit to Itself It Does Not Lose 
Its Right to Tax. Exemption - - - - - - - - - - - - - - - - - -- - - - - - .- - - - ' - - - - - - - - - - - - - - - - 121 

Insurance Issued ii¥.· Government to World ·wa1' Veteran 
·� Is Exempt From Transfer Tax When Beneficiary dies • .  and Insurance Is Paid to Estate - - - --- - - - - - - - - - - - - - - - - - -- -- - - - - - - - -- - - - - ' 131 · 

Boise · Irrigation Project Not�;:i Department oif United 
States Government and Therefore Not Exempt from 
Motor _Fuels Tax · - - · - - - - ---·- - - - - - - - - - - - --· - - - - - - - - - - - - - - - - - - - - - - -- - - -�- - - - - - - - - - - 65 

TAX LEVY 
Rural High. School Districts Ha-ve No Power to Levv for 

Transportation - - - - - - - - - - - - - - - · - · - - - - - - - - - - - · -- - · - - · -.-" - - - - - · - -··- '- - - - ; - - - - - -� - - - -···- , 92 
School District May Not Build Gymnasium by Leyy -. - - - - -- - - ·  105 

TAX LIEN () 
See Ta:ni tion. , 

TAX SALES 
See Tai:(l tion. 

TEACHERS 
Grounds for Discharge of Teacher - - - - - - - - - -- - - - - - - - - - - - - - - 132 
Qualifications to: Teach Under Act . of 1927 - - - - - - - - - - - - - - - - - - - - - - 133 . 

Length of School Day Is Not Fixed by Statute ; Right 
of Teacher to Detain Pupil After School as ! Punish-
ment .. . . . . . . . . . . . . . : _ _ _ _ _ _ _ _ _ _ _  c _ __ _ _ _ _ _ _ _ _ _ _ _ _  , _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  , _ _ _ _ _ _ _ _ _ _ _ _ _ _  · 82 

Employment of Relative of School Trustee As, Teacher _ _  
.
_ _  83 

Contracts of Employment for Longer Than 1 One Year 
Perm:tted Only to Certain Districts _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  '. _ _ _ _ _ _ _ _ _ _ _ _ _ _  87 

Life C_ertificates to Aliens ; Must Be Natur;alized Within 
Seven Years - - - - - - - - -- - - - - - - - - · - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - - - - - -' - - - - --l . . . . .  _ _ _ _ _ _ _ _ _  134 

Trustees May Act Only in  Regular, Special or Adjourned 
Meeting. Teachers' Contracts Not Valid Unlehs Made 
at Such Meeting - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - _ _ _ _ _ _ _ _  - - - - -+.- - - · " 84. 

TEACHERS' CERTIFICATES '
See Teachers. 

-

TELEPHONE 
Telephone Lines Along High_wa:rs - - - - - - - - ---- - - - - - -- - - - - - - ->--- - - - - - - - - 38 
Tei�phone Lines Are Real Property for Purpose 9f Taxa-

tion - - - - - - - - - - - - - - - - ··-, - · - - - - - - - - -··--- - - - - - - - - · -- - ·· - - - - - - - - - - - - - - -- - - - - - - - - - - - -

'

'· - - · -· - - - - - -- - 120 
TRANSFER TAX ACT 

Probate Court May Not Charge for Copies of I Papeni 
Forwarded State Auditor in Reference to Probation of 
Estates - - - - - - - - - - - - -- - · - - - - - - - - - - - - - - - - - - - - - - - - - - - · - - - - - - - - - - - - - - - - - - - -· - - - - - - -l _ _ _ _ _ _ _ _ _ _ _ _ _  127 

Deductions to be li\fade in Community Property Estate_ _ _ _  128 
Orders Fixing Valuation of Inheritance Tax Need Not 

Be Recorded . . .... · - - - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - - - - - · - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - · - 129 
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Opinion No. 
Deposit in Idaho Bank of Utah Resident Not Subject to 

Transfer Tax . . . . . . . ... . . ....... . . . . . .... . . . . . .... . . . . . . ... . . . . . ..... . . . . . . . ..... . ... _ 1;30 
Insurance Issued by Government to World War Veterans 

Is Exempt From Transfer. Tax When Beneficiary Dies 
- and Insurance Is Paid to Estate . . . . . . . . . .  ,.................. ........... 1.31 

TRANSPORTATION OF PUPILS 
See Schools. 

TRAVELING EXPENSE 
Expenses Incurred by Representatives of Governor and 

Members of Supreme Court While Traveling Outside 
State :· · · · · · · · · · · · · · · · ·,- - · · · · · · · · · · · · · · · · · · · · · · ·  · · · · · · · · · · · · · · · · · · · · · · · · · - - · · · · · · · · · · · · · · - · ·  70 

TUITION 
See Schools. 

VACANCIES 
When High1vay Commissioner Appointed to Fill Vacancy, 

He Holds Office Only Until Next Election · · · · · · - - · · ·· · · · · · · · ·  1 35 
Appointment of Lieutenant-Governor to Fill Vacancy 

Should Be Confirmed at Special Session of Legislature 136 
; Vacancy in Office of Lieutenant-Gove-rner and Appoint-

ment to Fill Same · · · · · · · - · · · · · · · · · · · · · - · · · · · · - ·'· · · · · · · · · · - · · · · · · · · · · - · · · · · · · · · · ·  'il 
Vacancies in Delegation to County Convention . . . . . . . . . .... ... 16 -
Vacancies in . Office of Village T:r.ustee . . . ... . ,.... ... ... . . . . ........ 68 
Procedure Where Man Nominated 'bn Two Tickets . .  -........ 69 
When Legislator Changes His Residence From One Coun-

ty to Another a Vacancy Exists · · · · '· · ·'· · · · · · · · · · · · · · · · · · · · · · · · · ·· · · · ·  58 
VACCINATION 

Power to Exclude Children From School in Time .of Epi-
. demics · 

. . . . . . . . . . . .. . ... . . ... . . .. . . . .. . . . . . . . . . . . ... . . . . . . . ... . . . . ... . .. ... . . . . . . ... . . .  �:c... 109 
VETERANS 

Funds Held by Guardian Under World War Vet!;rans' 
Act of 1924 and Invested in Real Estate not Taxable 116 

Insurance Issued by Government to World ·war Veterans 
· Is Exempt from Transfer Tax When Beneficiary Dies 
and Insurance Paid to Estate . .... . . . . . . . . ..... ... . .. . .. . . . . .. :.......... 131 

VILLAGE 
See Cities and Villages 

\V::.\REHOUSE REOEIPT 
Clause Permitting Shipment cf Grain From State May 

Not Be Incorporated in a Negotiable Warehouse Re-
ceipt . . . . . .. . . . . . . . ... . . . . . . . . .. . . . . . . . . .. . . . . . . . . . . . ... : . .... : . .  _. . . . . . . . . . . . . . .. . . . . . . . . .. . . . .  13"7 

WARRANTS > 
See School Bonds a nd ·warrants 

WATER AND WATER RIGHTS 
Decrees Res Judicata of Water Rights · · · · · · · · · · · · · · · ·· · · · · · · ·'- · · · · ·  50 
Filings on Subterranean Waters Underlying Government 

Land . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  :. .. . . . . .  51 
Assessment of Franchise of Water Corporation . . . . .... . : . . .... 115 
Sale of Purchaser's Interest in State Land for Water 

Assessments . . . . . . . . . .. . .. .. . . . . . . . .  � - - - · · · · · · · · · · · · · · · · ·

·

· · · · · · · · · · · · · · · · · ·:· · · · ·· - · · · ·  
· 56 

WEED ERADICATION 
Emergencies in Reference to Additions to Budget . . . . . ..... .. 1 1  

·wrnows 
Widow's Exemption ; Allowance of Mortgage .................... 124 
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