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PREFACE

-The Attorney General of Idaho is required by law to report the business and
condition of his office biennially to the Governor. This volume contains the
Biennial Report from July 1, 1976 to June 30, 1978 as well as all of the official
opinionsissued’ by the Attomey General during the period of January, 1977 thru
December 1977..- ‘

In ldaho, the Offioe of Attorney General is created by Article 1V, Section 1,
Idaho Constitution, in the Executive Department of State government. The
term of this office is elective, for a period of four (4) years, coinciding with the
term of the Govemor

The Attorney General serves as the legal counsel for the State of Idaho, its
departments, and agencies. He is charged with representing the State in every
lawsuit in which the State is a party or has an interest. The duties of the Attorney
General are enumerated at Section 67-1401, /daho Code. Authority for issuing
official opinions is found at Section 67-1401(6), /daho Code. This authority
reads as follows: ‘

To give his opinion in writing, without fee, to the legislature or
either house thergof, and to the governor, secretary of state,
treasurer, auditor, and the trustees or commissioners of state
institutions, when required, upon any question of law relating
to their respective offices. It shall be his duty to keep a record of
all written opinions rendered by his office and such opinions
shall be compiled annually°and made available for public
inspection. All costs incurred in the preparation of said
opinions shall be borne by the office of the attorney general. A
copy of the opinions shall be furnished to the Supreme Court
and to the state librarian. .

In addition to those officials entitled to official opinions, as noted above, there
are those officers — state and local — who seek counsel and guidance in the
proper interpretation and administration of Idaho laws. Although cities and
counties retain their own counsel, it has nevertheless been the policy of this office
to insure that, whenever possible, such requests for information are handled by
members of the staff through unofficial advisory letters which present the
personal opinion of the staff member researching the particular question.

There are also many thousands of inquiries received regularly from the
. general public and answered by letter or telephone on an informal basis.
However, it must be submitted that, except for consumer protection advice and
referrals, it is not within the provmce of the Office of the Attorney General to
give counsel or advice to private citizens relative to their personal affairs, and
such persons are routinely advised to seek private counsel of their own choice.

In Idaho, the Legislature h’as granted the Attorney General supportive
criminal law enforcement powers. Section 67-1401(5), /daho Code, requires the
Attorney General to exercise supervisory powers over prosecuting attorneys in
all matters pertaining to the duties of their offices. In addition to this general
authority, the Attorney General is authorized or required by several specific
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statutes to prosecute criminal offenders. The Attorney General also represents
the State i in all crlmmal appeals to the Supreme Court o

The material contained in this volume represents many hours of conscnentlous
work by attorney deputies and assistants, investigators, secretaries, and other
staff members. Their loyalty and devotion to the State of ldaho and to fhls office
are to be greatly commended.

WAYNE L. KIDWELL
Attorney General
State of Idaho
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- CONSUMER PROTECTION/
BUSINESS REGULATION DIVISION

Consumer Protectlon cases Thave increased significantly i in recent years. In
fiscal 1977, 1238 files were opened, and 1090°files were closed. In fiscal 1978,
1335 files were opened and- 1098 files were closed. Files are opened on the basis of
written complaints against a seller of goods or services. Complamts against
busmess estabhshments have fallen into the following categories:

Agncultural Products 1%
Clothing 2%
Construction and Home Improvements 9%
Credit 3%
Education o 1%
Food Products o 3%
‘ Health Services and Products ‘ 2%
¢  Home Fumlshmgs : 8%
Jewelry ' 1%
Mail Order Sales 6%
Miscellaneous 13%
Mobile Homes - ‘ 6%
Motor Vehicles ‘ 15%
Oil and Gas - 1%
Public Accommodations and Restaurants 2%
Pubhcatlons C ’ 5%
Real Estate and Rentals 7%
Recreation ' ‘ ' 2%
Referred to ‘Other Agencxes 8%
Retail Store Sales ‘ 4%

Travel = . » ‘ 1%

Administrative action on the above complaints included office counseling,
telephone and written inquiries, field investigations, and office mediation
sessions with the firms involved. The Division is also more extensively utilizing
statutory discovery - processes, such as Investigative Demand Orders and
investigative hearings. While most cases are resolved on an informal basis, the
Division has relied more frequently upon Assurances of Voluntary Compliance,
which are court-approved consent orders. Assurances of Voluntary Compliance
have been filed at a rate of approxlmately one per month. Lawsuits have been
filed approximately- every.other month in major matters which could riot be
resolved® with -Assurances of Voluntary Compliance. In addition, some cases
have been referred ‘to-local- prosecutors for criminal prosecuuon and the
Division has personally participated in some criminal prosecuuons

The Attomey General’s Office installed an m-WATS line, which allows
consumers throughout the State to dial the central office toll free. This hashad a
considérable impact on increasing the proportion of complaints that come from
areas other than the Treasure. Valley Addmonally, the:Division has opened a
branch office in-Moscow, which is operated in cooperation with the University
of 1daho School of Law: THe office is staffed by one paid: part-tnme law student,
and by several voluntcer law students.
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In addition to consumer actions, the Division has been extensively mvolved in
providing legal services to some of the departments of State government and
some of the self-governing agencies that are involved in business regulation. The
Division has Assistant Attorneys General assigned to, the: Department of
Finance, Department of Insurance, and the Department of Labor and Industrial
Services. Additionally, the Division confers on a regular basis with the
Department of Agriculture, the .Bureau of Occupational Licenses, the
Endowment Fund Investment Board, and the Corporation Division, Secretary
of State’s Office. The Division is actively involved in providing legal
representation to many of the self-governing agencies, such as the Board of
Architectural Examiners, the Board of Chiropractic Examiners, the Board of
Cosmetology, the Dairy Products Commission, the Hearing Aid Dealers and
Fitters Board, the Board of Medicine, the Board of Morticians, the Board of
Pharmacy, ithe Potato Commission, the Wheat Commission, the Real Estate
Commission, and the Board of Veterinary Medicine. Legal representation for
the above agencies has included, in addition to general legal advice, the writing
of legal opinions and memoranda, presence at many board hearings, and various
license revocation hearings or license application appeals.

Significant business regulation lawsuits have included a successful injunctive
action filed against the Crane Company to require compliance with the Idaho
corporate takeover law in connection with a 10 percent purchase of the stock of
Morrison-Knudson Company; and the defense of an action filed against the
State of Idaho in U.S. District Court in Dallas, Texas, by the Great Western
United Corporation, which had initiated a corporate take-over of the Sunshine
Mining Corporation. The district court ruled the Idaho corporate take-over
statute unconstitutional, finding that it was unduly restrictive on interstate
commerce and preempted by the federal Williams Act. The case is on appeal in
the Fifth Circuit. In addition, the Division is defending an antitrust action
brought by Superturf, Inc., against Boise State University in connection with the
purchase of artificial turf for Bronco Stadium.

CRIMINAL DIVISION

The Criminal Division, since July, 1976, has been faced with a:mounting case
load, both in the areas of criminal appeals and prosecutor assistance cases (those
in'which trial assistance is provnded to local.prosecuting attorneys) In addmon
the Division has been active in major spec1al litigation pro_|ects

SPEClAL LlTlGATlON

Hofmemer v. Frost: A federal cwnl nghts actlon for damages was

: filed against a specnal prosecuting attorney early in 1976 t.was f;xlleged

-that the special: prosecutor, and others, had depnved the plaintiff. of

. certain constitutional. rights. Several complex.: ‘motions- have: been

-briefed and-argued and a lengthy. depOSmOn of the: plaintiff has.been
taken.
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2. Idaho Assn. of Naturopathic Physicians et al v. David Matthews et
- al.: A group of “naturopaths” filed suit in federal courts across the
- country against thirty states, including Idaho, and several counties in
each, seeking a‘declaratory judgment establishing a right to practice in
certain areas of medicine. The cases have been consolidated in the
United States District Court for Maryland for pretrial motions and -
discovery. The action is ongoing.

3. Obscenity cases: A nuisance action was filed against two adult
bookstores in Garden City resulting in a declaration that a number of
items sold there were obscene under current statutory standards. The
case is on appeal.

¢
H

CRIMINAL APPEALS:

‘More than 144 criminal appeals have been processed or are in process during
the reporting period. In addition, almost as many criminal appeals were
disposed of other than on the merits.

Several major legal questions have been involved in these criminal appeals.

State v. Creech and State v. Lindquist brought into question the
constitutionality of the death penalty in Idaho. The State successfully
argued that although the mandatory statute was unconstitutional the
deficiency could be corrected by engrafting the procedures required by
the Constitution onto the sentencing process. Rehearings have been
"granted in these cases and additional litigation may be expected before
the questlon IS fmally resolved

‘State v. Maxf eld an appeal by the State, established that naturopaths
do not have the right to practice medicine without bemg_llcensed todo
so. ‘

The related case of State v. Kellogg established the constitutionality of
the statute prohlbmng unllcensed persons from dispensing prescription
drugs.

A series of significant cases involving juvenile justice has been argued.
In State v. Wolf & Brooks, the Supreme Court heard arguments on the
validity ‘of juvenile court waiver of jurisdiction over two juveniles
charged with first degree murder. At issue is the question of whether
juveniles under age 16 may be tried as adults.

In State v. Harwood, the Court held that Juvemle offenders held to
“‘answer as adults ‘must- appeal before trial in order to questlon the
: propnety of ‘waiver of juvenile court Junsdlctlon ’

State v.. Slocku ell established that a prosecuting attorney may refile a

~felony-criminal charge in order to correct an‘erroneous determination
of prqbable_ cause. Stockwell was charged with murder in the second

© 3
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degree but was held for trial on the lesser charge of manslaughter aftera
magistrate concluded at preliminary hearing that the evidence was not
sufficient to sustain the murder charge. The prosecutor then dismissed
the manslaughter charge and reﬁled the murder charge.

PROSECUTOR ASSISTANCE:

The Criminal Division has tried a number of criminal cases or assisted at trial
at the request .of local prosecutors. The cases include:

State v. Weirich, Madison County, pharmacy law violations charged.

State v. Hoye, Kootenai County, a charge of illegally dlspensmg a
prescription drug.

State v. Harrigfeld, Fremont County, manufacturing controlled
substances. -

State v. Goff, Payette County, forcible entry;

State v. Banta, Bonneville County, involuntary manslaughter.
State v. Sr_m"lh, Payette County, lewd conduct with minor.
State v. McGarr, Washingtorl _Couh_ty, éellirig beer to minors.
State v. Briggs, Ada County, issuing inSufﬁcrent funds check.

State v. Madrid, Payette County, obtaining welfare funds under false
pretenses. :

State v. Kevin, Elmore County, DWI.
State v. Ruzika, Gem County, felony DWI. |
State v. Carlock, Gem County; no accouni check.

State v. Sples, Elmore County, assault with deadly weapon.

Other major matters are under lnvestlgauon whlch may result in
additional criminal prosecutions. : L

OTHER MATTERS:
The Division, in 1977, prepared: new. death penaliy legrs'latreri; whlch was

enacted by the legislature.to make Idaho death sentencing’ law conform wnth
federal constitutional reqmrements

In 1978, the penal portlons of a new pharmacy statute were drafted and
enacted. S e e
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In addition, various members of .the Division have regularly served as
consultants on: leglslatlve matters relating to criminal law.

In January, l977 the Cnmmal Dwnsxon conducted a well-attended training
seminar for prosecuting attorneys.

Members of the _DiViSioh have answered hundreds of telephoned and written
inquiries from prosecutors and other officials seeking advice on complex or
unusual legal questions. . ,

.EDUCATION

The Office of the'AttomeS/ General provides legal counsel to the Stat'e Board
of Education and Board of Regents of the Umversnty of Idaho and the following
divisions thereof: :

Department of Education

Division of Vocational Education

Division of Vocational Rehabilitation
State Library -

State Historical Society

Professnonal Standards Commnssnon
<Eastern ldaho 'Vocational Technical School

The legal services provided by this office to the University of Idaho, Idaho State
University, Boise State University, Lewis-Clark State College and the State
School for the Deaf and Blind at Gooding, depends on the nature of the work to
be done. The University. of Idaho and Idaho State Umvers:ty have either staff
counsel or retained counsel There has been a marked increase in legal services
provnded to Boise State Umversnty in the last 18 months. -

The Office of t_hq Attoxj‘ney‘. General also provndes advnce, on r'equest, to North
Idaho College and College of Southern Idaho, as well as the various public
school districts. Numerqus litigation and administrative hearings are handled
through this sectlon for, the above entities on a continuing basn throughout the

NATURAL RESOURCES DlVlSlON

In the last two years the Natural Resources Division has partlclpated asa
party or as amicus.in a large amount of extremely sngmﬁcant Supreme Court
litigation. The. matters concerned water rights, citizens; rights under the Carey
Act, the authomy of. the -federal govemment to approprlate water to federal
reservations, the authonty'of the. State :
owned lands;; ,ldaho righ
of the Columbxa Rlver. Basm. lndnan law, and several other areas pertinent to
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this Division. In the state courts attorneys from this Division have actively
enforced State statutes and regulations having to do with air and water
pollution, land reclamation, stream channel alteration, the Lake Protection Act,
water resource regulations, and several other areas to which this report does not
give time nor space adequate for coverage. It should also be noted that the
Natural Resources Division provides administrative support to its respective
agencies as well as to the Board of Land Commissioners. In doingso many man-
hours are spent consulting with the counseling representatives from the various
administrative agencies under this Department’s supervision. Attached is a
partial case list of the legal matters with which this department has been
concerned over the past two years.

During the past two years the Natural Resources Division has effectively
consolidated its supervisory role over the attorneys in the Departments of Fish &
Game and Water Resources and the Division: of Environment for the
Department of Health & Welfare, as well as pursuing its continuing
responsibilities to the Department of Lands, Department of Parks & Recreation
and the State Board of Land Commissioners. The Division has been involved in
several cases of great importance to the State of Idaho:

1. Harriman Ranch gift: The Division, in cooperation with the Office
of the Governor completed the dissolution of the Island Park Land &
Cattle Co. in order to finally effectuate the gift of the Harriman Ranch
property to the State of Idaho.

2. Idaho v. Oregon & Washington (Steelhead case): This case was
pursued through unproductive negotiation to culminate in a hearing in
April, 1978, before the Special Master appointed by the United States
Supreme Court_at which the defendant states presented evidence in
support of their affirmative defenses. It is éxpected that the Special
Master will make his decision by early Fall, and we will then know
whether Idaho will be permltted to further pursue thls lmgatlon

3. Idaho v. Andrus et al (Heyburn Park): At the direction of the Land
Board a Complaint for declaratory judgment was filed to litigate the
issue of the State’s leasing practicesin Heyburn Park in northern Idaho.
After denying a motion for dismissal by the United States the federal
district court in Boise ordered that the leaseholders join with the
Attorney General'’s Office of Idaho and.the Indians join with the United
States in order to consolidate the issués for the litigation. Presently this
office is preparing a motion and briefs to support a summary Judgment
in Idaho's favor. °

4. Idaho v. Chck The Division has continued to pursuethe mterests of

“the State in requiring the reclamation of the land mvolved in'the case of
Idaho v.  Click. Further pleadmgs have been filed to enjoin "the
defendants from further activities ‘on'the land ‘and to’ requxre that they‘
reclaim the 1and or pay damages to the State f or their activities. -

6
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5. Soderman v. Kackley: The Assistant Attorney General for the
Department of Water Resources pursued to a successful conclusion the
appeal in this litigation. The Supreme Court in the Spring of 1978
returned a decision which substantially affirmed the Department’s
position and limited the authority of the United States to make claims
on State water running across federal lands. It is widely accepted that
this decision by a state Supreme Court could have wide ranging effects
on federal reservations within appropriation doctrine stage.

6. The Division of Environment of the Department of Health &
Welfare was engaged in the case of United States v. Twin Falls, in which
the issue had to do with the discharge of effluent into the Snake River in
excess of federal standards. Idaho has maintained an active role in
litigation of this matter in order to protect its interests and to achieve a
settlement which is acceptable to this State as well as the EPA.

7. The Division of Environment has also. been involved in the case of

. the Panhandle Health Dist. (I) v. Bd. of Health & Welfare, a litigation
which brings into question the comparative.roles.of the health districts
and the Department, and the responsibility of the Department in
reviewing regulatory decisions by the health districts. The matter is
presently being negotiated and time has been extended in which to file
an answer in order to accommodate the administrative action which is
currently ongoing.

These are only a few of the multitude of cases which have been handled
through this Division on a continuing basis throughout the last two years. There
is .an ever increasing stream of litigation in the environmental and water
resources area along with the other departments represented by this Division.

EXTRADITIONS.

Due to.the increased mobility of people, there continues to be a significant
incease in the number of extraditions processed through the Attorney General’s
Office, where Idaho is either the demanding or asylum jurisdiction. Although no
running count is kept on numbers, this office now processes an average of six
extraditions per week, either incoming or outgoing. Most of these matters of
interstaterenditions-are routine. -Approximately ten percent raise issues of law
which require research. With few exceptions, the process runs smoothly and
efficiently. Prosecuting attorneys contact this office on a continuing basis for
assistance in extradition problems. .

HEALTH AND WELF ARE DIVISION:

The Health and Welfare Dmsnon provndes legal services to the Department of
Health and: Welfare-in.all areas other -than environmental questions. This

-7
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division includes the seven regional offices located- throughout the State in .
Coeur d’Alene, Lewiston, Caldwell, Bonse Twin Falls, Pocatello and Idaho -
Falls. .

This division represents the Department in all administrative hearings, court
proceedings and appeals, in all courts of this State and in all courts of the United
States, in the area of medical and financial: assistance - under the welfare
programs. In the areas of child protection, youth rehabilitation, terminations,
and criminal fraud, the division has expanded its role to give greater assistance
to the county prosecutors. Assistance in these areas now includes original
prosecutions, prosecutor assistance and training. seminars for Department
employees and prosecutors. Extensive legal services are provided in the areas of
mental health, mental retardation, Medicaid, employment law,. child support
enforcement, adoptions, guardianships, civil recoveries, foster care, liens,
probates and eligibility.

The division- provides legal counsel to the Director and Administrators of the
Department of Health and Welfare. Extensive activity is.devoted to the
Administrative Procedure Act in promulgating rules and regulations for the
Department. .

Other legal representation includes State Hospital South, State Hospiti‘al
North, Idaho State School and Hospital, and the Youth Services Center. i

In addition to administrative hearings, the following.caees have been
instituted or decided during the reporting period:

Litvin v. State of Idaho, et al. — recovery of contracted salary fin
educational leave with pay.

Doe v. Klein, et al. — challenging the validity of legislation restricting
medical assistance for elective abortions. U.S. Supreme Court reversed
and remanded U.S. District Court decision.

Truscan v. Califano, et al. — challenging federal and state pr0Vider
reimbursement regulations.

In Re Canyon Care Center — facility’s license revocation
Moon v. Klem. et-al. — challenging denial of ﬁnancnal assnstance

Idaho Assocmnon of Naturopathic Ph ysmans V. U S Food & 'Drug
Administration, et al. — determining the scope of Medicaid:::

Hofmeister v. Klein, et al. — amendment of death certificate.

The following cases challenge provider relmbursement regulatlons and audit
exceptions taken by the Department of Health and Welfare

Valley Vista Convalescem Cemer v. Departmem of Health and Welfare

8
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New Horizons Group Home v. Department of Health and Welfare

Northwest Health Care, Inc. v. Department of Health and Welfare

TAXATION

Idaho Code, § 63-3066 directs the Attorney General to act as legal counsel and
advisor to the State Tax Commission. There are presently assigned to the State
Tax Commission as counsel one Deputy and two Assistant Attorneys General.
These attorneys have the: primary responsibility of acting as counsel for the
Idaho State: Tax Commission and for representing the interests of that
Commission before the couits. The office includes a para-legal tax auditor who
isonthe Tax Commission’s payroll and secretarial supportalso provided by the
Tax Commission. In addition to the dutieslisted above, the attorneys advise and
assist the Tax Commission in the process of resolving administrative tax appeals
filed with the Tax Commnssnon

In matters mvolvmg lltlgatlen the office appeared on behalf of the State Tax
Commission before the Idaho Supreme Court in several cases. Important cases
include:

Magnusen v. State Tax Commission, 97 1daho 917, was argued and
decided during the period. The case wasdecided favorably to the State
Tax Commission, the Court ruling that an assessment of Idaho income
taxes could be made within one year following the report of final
adjustment by the Internal Revenue Service even though the three year
statute of limitations normally applicable had otherwise expired.

ASARCO v.: State Tax Commission is a major case 1nvolv1ng
controversial questrons about the apportlonment of income forincome
tax purposes

During the per.iod three separate cases involving the Idaho Transfer and
Inheritance Tax: Act were submitted to the Court and decided.

In West v. State Tax Commissionthe Supreme Court declared that statutorily
prescribed actuarial tables of life expectancy used for determining the value of
life estates were unconstitutional upon the ground that the tables no longer
reflected current expenenee and therefore denied due process of law

In Stein v. Slale Tax Commlsslon the Supreme Court ruled that the market
value of so-called: “flower :bonds” used for the payment of federal estate tax
liabilities was the open. market.value on the date of death and not the greater
value at which:the bond-could be redeemed-with the federal government for the
purposes of - paymg the mhentance tax :

In addmon to the; cases llsted above the offiee has-petitioned for and was
granted the opportunity to appear as amicus curiae in the case of First American

9
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Title Co. v. Ada County Assessor. The Supreme Court's ruling in the case was
adverse to the position of the State Tax Commission. The Supreme Court
exempted title insurance companies from personal property taxation on their
title plants even though the company may be only an agent and not itself an
insurance underwriter paying the premium tax.

During the period of this report, the office has had three cases in the United
States Court of Appeal for the Ninth Circuit. Brooks & Graham v. Nez Perce
County; Harmon v. Ingles; Multistate Tax Commission & Eugene F. Corrigan
v. Sperry Rand Corp.

In addition to the foregoing matters, the office during the period of this report
has represented the State Tax Commission in more than fifty different lawsuits
in the various district courts through the state of Idaho. Further, at any given
time ten to fifteen matters were pending before the Idaho Board of Tax Appeals.

In administrative proceedings before the State Tax Commission, attorneys
participated in more than one hundred informal conferences with taxpayers and
several formal hearings before the Tax Commission in addition to a number of
miscellaneous matters including hearings on regulatlons and orders-to show
cause before the Commission.

Finally, attorneys also fill the duties of house counsel for the State Tax
Commission, advising the Commission and its staff on a variety of matters such
as the leasing of office space and employment practices,

PUBLIC UTILITIES COMMISSION

Pursuant to § 21-204, /daho Code, the Attorney General of the State of Idaho,
by and through those Deputy and Assistant Attorneys General assigned to the
Idaho Public Utilities Commission, represents and appears for the Commission
and the people of the State of Idaho in actions before the Commission and in
other cases relevant to Idaho utilities.

In addition, the Commission’s legal staff provides multiple functions with the.
gamut of Commission operations and responsibility. These include providing
the Commissioners and Commission staff - with -:legal opinions -and
interpretations of statutory authority and duty; the presentation of the staff’s
direct case in motor carrier and utility cases and the preparation .of cross-
examination onapplicant’s and intervenor's direct cases before:the Commission;
recommendations regarding the impact of Federal Regulatory Commission
cases which involve or affect utilities under the: Commission’s:jurisdiction; the
preparation of proposed orders for the Commission’s -consjderation; in
individual cases; the formulation of provisions for Commission orders when
requested; and the responsibility of researching; :briefing, and: argumg cases
when Commission orders are appealed to the:state: or federal COUrts:: izt

10
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The Idaho Public Utilities Commission legal staff has appeared and actively
participated in 180 formal utility cases and over 500 formal transportation cases
during this two year period. These cases involve rates, authority to provide
service, and complaint actions. In addition, the legal staff has been involved in
22 Supreme Court appeals over the last two years.

The rapidity of rate filings, their relative size and magnitude, the requirements
of fair and reasonable rate design, the considerations involved in applications
for new generation capacity, the interest of promoting conservation, the need for
dependable power supply, and the ability of the utilities to meet their financial
and service obligations have created complex regulatory questions and cases for
the entire Commission and the legal staff. Almost every major Commission rate
decision of the last three years has been appealed or is on appeal presently to the
Idaho Supreme Court by either the affected utility or its customers.

OTHER DEPARTMENTS, ENTITIES &
SELE. GOVERNING AGENCIES

The Office of Attorney General provides legal services for the Department of
Administration, the Department of Correction, the Department of
Transportation, the Idaho Human Rights Commission, and the Idaho
Personnel Commission on a continuing basis. These services are provided by
attorneys housed both in the central office and in the agencies. Upon request,
this office represents any self-governing agencies desiring to use our services.

This office also provides supportive legal services to the cities and counties
upon request.

DISTRICT COURT — PENDING
4818 Pocatello School District: No. 25, et al. vs. D.F. Engelking

4855 Eldon L. Hutchins and Reynold L. Allgood vs. Gordon C. Trombley,
et al.

4856  Eldon L. Hutchins and 'Reynold L. Allgood vs. Gordon C. Trombley,
etal :

4968 Tharon Rawson, individually and as guafdian ad litem for her minor.
children, Seth Rawson, Cindy Rawson, hgirs of John R. Rawson

4990 State of Idaho vs. American Campgrounds, a Washington corporation

5089 ; :S.t;it,e of ,ic'i.a'_l'iv‘o:éx.rel.Staie Eéard of Land Commissioners, vanc.i Gordon
C.. Trombley, Commissioner of Public Lands vs.- Frank N. Rawlings
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5093

5094

5121

5207

5207

5314
5388
5390
5414
5460
5469
5472

100

101

103

114

115

118

Laura Dunbar, as guardian ad litem for Rickina Rossiter and ‘Glen
Raymond Rossiter, Jr., her minor children heirs of Glen: Raymond
Rossiter, deceased vs. United Steelworkers of America, an umncorpor-
ated association and the State of Idaho

Bernice Johnson, individually and as guardian ad litem for Michael
Wayne Johnson, Ruth Ellen Johnson and John Russell Johnson, her
minor children and Christine Johnson-and Donald Johnson, heirs of
Wayne Lyle Johnson deceased vs. United Steelworkers of America

Master Distributors, Inc., an ldahocorporatlon Vs, RonaldM Treat and
W. Anthony Park

Glenn 1. Wiley, et al. vs. State Board of Land Commissioners and
Idaho Department of Public Lands

Crowther Brothers Milling Co., Ltd., et al. vs. Mt. Nebo Goods, Inc.,
State of Idaho, et al.

State of Idaho vs. Lory Pontone, aka Jason: Williams and Robert Loya
Jones vs. Board of Medicine (remanded from Supreme Court)

Gold Fork Concrete Products vs. A & R Construction, State of-Idaho
State of Idaho vs. Ornamental‘lndustries :

State of Idaho vs. Golden Villa Spas, Inc.

State of Idaho vs. Cecil Bilboa

Carl C. Bowles vs. D. Erickson, et al.

State of Idaho vs. Don J. and Joy E. Averitt -

State of Idaho vs. Snake River Estates, Inc., et al.

Richard Fermin Gavica, et al. vs. Harold E. Hanson, et al.

Sierra Life Insurance Company, Inc. vs. Air Idaho, Inc., United States
of America, State! of Idaho, Twin Falls Industrial DeveIoPment ‘Corp.

State of Idaho vs. Anthony Jolley
V-1 Oil Company,_‘ei al. vs. State Tax Corrlmissioh et al'.’ o

Kenneth Brown, .et al, Plamtlffs Vs, Lakevxew Assocnatnon et al
Defendants, and Glennl Wiley, et al., Plaintiffs vs. State Bo'f ( ‘of Land
Commnssroners and Idaho Department of ‘Public Lands . . -

12 -
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122

123
125
126
134
141
149
159
167
169
171
173
175
179
181
183
184
185
190
191
196

198

205
208
210

State of Idaho vs. Click .

State of Idaho vs. Boise Project Board of Control

State of Idaho vs. Kenneth L. Clark

State of Idaho vs. Leon E. and Norma G. Taylor

State of Idaho, et al. vs. Water Resources Board, et al.
C. E. Bradley, C. J. Pugh, et al., vs. Idaho Personnel Commission
Glen Dyer vs. State of Idaho

State of Idaho vs. R & R Appliance

State of Idaho vs. Scott Wallace

State of Idaho vs. D. H. McCann

State of Idaho vs. G. A. Wilmore

State of Idaho vs. L. D. Baker

State of Idaho vs. E. C. Baum

Bennett vs. Randall, Elmore County and State of Idaho
State of Idaho vs. Naturelle Products

State of ldaho vs. Warm Springs Reservations

State of Idaho vs. Liberty Loan Corporation

Combe Brothers vs. Aldape, State of Idaho

Thomas D. Griffith vs. Eliason, Oliver, Smith & Woods
State of vlcjahd vs. Wells, Marden and Patricia

State of Idaho vs. Dani‘elson and Howland

State of ~ldah6 vs. Remington»and‘ Angell

Ralph Young vs. State of Idaho

Ida Rae Robbins vs: State of Idaho. .

State of Idaho vs. Aura Industries, . Inc.

State of Idaho vs. Vail Prefab Homes

.13
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217
224
225
226
231
233
235
242
244
245
255
257
258
259
260

261
262

263
264
265
266
269
277
279
281

282

State of Idaho vs. Dutchman’s Discount Meats

State of Idaho vs. Willy

State of Idaho vs. Miller

Grindstone Butte vs. State, et al.

Wayne Kidwell and Gordon Trombley vs. Reforestation
Heckman Ranches vs. State of Idaho

Heyburn Leaseholders vs. Board of Land Commissioners
State of 1daho vs. Willow Bay Marina

State of Idaho vs. Power Pac Generator, et al.
Pomme Terre vs. State of Idaho

Thomas D. Griffith vs. Shosone County Commissioners, et al.
Fitzsimmons vs. State of Idaho

Hansen v. Jefferson County

ESA Credit Union vs. State of Idaho

State of Idaho vs. Hughes

Dickerson, et al. vs. Crutcher, et al. -

Ted Boyd vs. Board of Examiners

State of Idaho vs. D. R. Bauer

State of Idaho vs. City of Spirit Lake

State of Idaho vs. F. R. Hamilton
Spragues’ vs. State

Rickel vs. Board of Barber Examiners

U. S. Marketing, et al. vs. Garden City

Dr. K. L. Sanders -vs. Wayne Kidwell, et al.
State of Idaho vs. Vail Prefab-Homes )
Prock vs. Rose and May |

14
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283

4673
4942

5042

5061
5073

5130
5173
5208

5245

5254
5257
5259
5263
5264
5266

5281
5283
5285
5295

5307

State of Idaho vs. Atlanta Water Corporation

DISTRICT COURT — CLOSED
Coeur d'Alene Wildlife vs. Beauty Bay
State of - Idaho ‘vs. Spokane :International Railroad Company, a
Washington corporation, and Union Pacific Railroad Company, a Utah
corporation ;
M.T. Jerome and Raymond Wilson vs. State of Idaho
State of 1daho vs. Master Distributors, et al.
W. Anthony Park, Attorney-General, and the State of Idaho, ex rel
State Board of Land Commissioners and Gordon C. Trombley vs. Owen
Simpson C -
State of Idaho vs. Factory Productions, et al.
Heckman Ranches, et al. vs. State of Idaho, et al.

State of Idaho vs. Wells Barney, et al.

Milas Adkins vs. Idaho State Commission for Pardons and Paroles, and
State of Idaho

Agnes House_ vs. State of Idaho ‘
Ronald G. Sever vs. State of Idaho
Sandy vs. State of Idaho -
Ronald G. Se\;er vs. State of ldaho.
Dennis “Jake” Jacc;bs:vs. State of ldaho

State of Idaho, Department of Agricultﬁre vs. Miller National Insurance
Company - _ : .

State of Idaho.vs. Magic Valley Foods
State of Idaho vé. The World of: Solorama
Phillips, et al. vs. State of Idaho.-

James Moore vs..Don Erickson

Héns C Peterson vs. State of Idaho

15
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5323
5336
5342
5343
5344
5345
5375
5379
5391

5409

5410

5412
5413
5423
5425
5456
5462
5468
5470
5476
5478
5504
5505
5506

5514

Robert Atwood vs. State of Idaho,. et al.

State of Idaho vs. Jerry Roark, d/b/a Autocraft

James Pride vs. Donald Erickson

Jeffrey P. Lewellyn vs. State Commission for Pardons and Parole
Randall K. Watkins vs. State Commission for Pardons and Parole
Randall K. Watkins vs. State Commission for Pardons-and Parole
Lon S. Jarvis and Gerald Jarvis vs. Devil’s Bedstead Ranch, et al.
Glen Bailey and Keith Larson vs. Four Wind Service, Inc.

Eli Krommenhoek vs. T. Thompson, State of Idaho, et al.

McDonald, et ux vs. Maxwell, et ux and Maxwell, et ux (Defendant) vs.
State of Idaho and Western Construction

Duke Parkening, et al. vs. Idaho State Board of Land Commissioners,
et al. (See #150)

State of Idaho vs. Macco Metal Buildings

State of Idaho vs. Jaguar Chemical Company
Richard Funderburgh vs. State of Idaho

Danny R. Powers vs. State of Idaho |

Gary L. Crisp vs. Donald Erickson |

State of Idaho vs. Beneficia] HearingVAid Service
State of Idaho vs. Coeur d’Alene Saiiing Club
Nishitani vs. Boise Valley Traction |
Christopher Ray Bearshield vs FState of l&aho
William J. Hughes vs. R. L. Anderson, Warden
Guy Donovan Cooper vs. State of Idaho

Delbert L. Crawfo;-d vs. Anderson, Munch, et al
Gary Greene vs. R. L. Anderson.and:Mayhnard Ross ™ -
Gary Greene vs. Ross, Maynard -

.16
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5517
5518
5521
5522
5523
5527
5539
5556
5557

109

110

113
120

124
127
130
135
140

144
145
146

147

150

Thomas W. George vs. State of Idaho
Andy W. Clark vs. State of Idaho
William Prince vs. State of Idaho

lvlark Steinbach vs. State of Idaho
Samuel J. Taylor vs. Donald R. Erickson
‘Gary Greene vs. State of Idaho

John G. Hocker vs. Donald Erickson

; Carl Faulkner vs. Donald. Erickson

', Wess Tuttle vs. Donald Erickson

1James W. Adams vs. John Bender, Commissioner of Department of Law

.- Enforcement, State of Idaho
: Idaho County vs. State of Idaho

‘i State of Idaho vs. ‘George E. Stroisch

iAssociated Students of Boise State University, et al. vs. Idaho State
Board of Education:

Mark B. Clark vs. Daniel M. Meehl, Magistrate

Pete T. Cenarrusa vs. Cecil D. Andrus .

Kenneth E. Malone vs. Idaho State Horse Racing Commission
State of Idaho, et al. vs. Old Channel Placers, Inc., et al.

Farmers Union Ditch Co., €t al. vs. State of Idaho, Department of
Parks and Recreation

Robert J. Glenn vs. State of ldaho quuor Dlspensary

Citizens for Better Government vs. State of ldaho et al

Wallace vs. the Henrs of Dale C. Wallace and the State of ldaho
John M Tamplm vs. Judge | Dar Cogswell

Ellzabeth C Allen vs. Honorable D. Carey

Duke K. Parkemng vs. ldaho State Board of Land Commissioners
(see #5410) T :

17°
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153
155
156
157
160
162
163

165
166
168
170
172
174
176
177

182
186

187
188
189

192
193

194
195

197

Grand Canyon Dories, Inc. vs. Idaho Outfitters and Guides -Board
Twin Falls City vs. Evel Knievel, et al.

Thomas D. Griffith vs. State of Idaho, et al.

State of Idaho vs. Gibson Products, et al.

Lori Spear vs. Marjorie Ruth Moon, Treasurer of the State of Idaho
State of Idaho vs. Jim Leese and D. High

State of Idaho vs. Del Roy Holm and Glenda Green

State of Idaho vs. M. S. Black and S. D. Riggers

State of Idaho vs. Helen Branson and W. A. Klundt

State of Idaho vs. R. W. Brink and Bonnie Favor

State of Idaho vs. D. C. Miner

State of Idaho vs. J. J. Jeppeson

State of Idaho vs. K. Stephenson and H. Hanks

State of Idaho vs. M. K. Roberts and D. R. Brown

State of Idaho vs. F. E. Scouten

State of 1daho vs. Ralph Olmstead and B. Crowthers

Larry L. Jacobsen vs. Attorney General, et al.

State of Idaho vs. Dan Emery

State of Idaho vs. Westerberg and Lewis

State of Idaho vs. Peters and Bonallo

John M. Tamplin vs. Judge Dar Cogswell, et al.

State of Idaho vs. Stakes and Mason

State of Idaho vs. Gillis and Draper
State of Idaho vs. Onweiler and Ennis
State of Idaho vs. Larry Craig

State of Idaho vs. Warren Leigh

18
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199

200

203
206

207

209
211
212
213
214

215

220
221
222

228
232
239

240

243

246
247
248
250
252

253

State of Idaho vs. Larsen and Hoskins

State of Idaho vs. Jon Walker

Anderson \-/s. State of Idaho
State of Idaho vs. Lowery-Miller Company

State of Idaho vs. Frenchman Homeowners Assn.

State of Idaho vs. Farwest Steel
State of ldaho Vs. Acumen, Inc.
State of Idaho vs. O-L-D, Inc.
State of Idaho vs. Dial-a-Move, Inc.
State of Idaho vs. Bell Mountain

State of Idaho vs. G;orge Enterprises

E.D.S. Federal Corporation vs. Bartlett Brown
State of Idaho vs. Niks and Naks Adult Bookstore
State of Idaho vs. U.S. Marketing

State of Idaho vs. Hunt Brothers

State of Idaho vs. Coeur d’Alene Sailing Club
Turk vs. Booker and State of Idaho

State of Idaho vs. Jay L. Depew

People of the State of Idaho vs. Donald J. Wilkins
State of Idaho vs. Owyhee Dairy, Inc.

State of Idaho vs. Stowell

State-of Idaho rvs. E. Beverly:and Associates

State of Idaho vs. Thames and Swenson

State: of Idaho vs. Carl W. Martin

ASBSU, et al. vs. Board of Education, etal.

19
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254 Blue Cross of Idaho vs. Idaho Department of Administration, Division
of Purchasing

256 Albert Baraby vs. Shoshone County Commissioners, et al.
267 Mullins vs. State Bo.ard of Education
278 State of Idaho vs. Crane Company
IDAHO SUPREME COURT — PEND]_NG
5061 Statg: of Idaho vs. Master Distributors, et al. -
5254 Agnes House vs. State of Idaho
5281 Lawrence C. Thomas vs. State of Idaho
5400 State of Idaho vs. Louis E. Phillips A | ;
5426 State of Idaho vs. Janella Wagenius | ‘
5451 State of Idaho vs. Craig S. Devoe
5494 State of Idaho vs. Jerry L. Hobson
5519 State of Idaho vé. Phillip Lewié Lindquist
5531 State of Idaho vs. Thomas Eugene Cree'ch
5533 State of Idaho vs. James W. Adams
5538 State of Idaho vs. Dianne Owens '
5543 State of Idaho vs. Dale Kerry Blackburn
5544 State of Idaho-vs. Michael Hightower
5552 State of Idaho vs. Lester Daniel Smoot
5554 State of Idaho vs. Jack Harold Kraft
119 Parkening vs. State Land Board
131 Osterlohl vs. State of Idaho
137 Andrus vs. Cenarrusa

158 Moon vs. Investment Board .

20
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202 High and Lazarus vs. Ward

221 State of Idaho vs. Niks and Naks Adult Bookstore
222 State of Idaho vs. U.S. Marketing

233 Heckman Ranches vs. State of Idaho

251 State of Idaho vs. Spokane International Railroad
275 Blue Cross vs. Department of Administration

280 The .People of the State ofIdaho, ex rel Gordon S. Nielsen, State of Idaho
vs. Donald J. Wilkins

5560 State v. Stroisch
5563 State v. Tisdel
5569 State v. McCoy
5571 State v. Griffiths

5574 1daho Assn. of Naturopathic Physicians, Inc. et al., v. U.S. Food and
Drug Adm. et al.

5575 State v. Pierce
5576 State v. Terry
5578 State v. Adair
5580 State v. Sharp
5590 State v. Morris
5591 State v. Watson
5597 State v. Gumm -
5598 State v. Flummer,
5600 State v. Kellogg
5602 State v. Moore
5603 State v. McNary -
5606 State v. Paul Gowin

3609 State v. Lander, Seufert & Seufert

21



5611
5613
5615
5616
5623
5624
5626
5627
5629
5630

5631

5632

5633

5634
5636
5640
5643
5645
5646
5647
5648

5650
5652

5655

5657
5662

BIENNIAL:REPORT OF THE ATTORNEY GENERAL®

State v.
State v.
State v.
State v.
State v.
State v.
State v.
State v.
State v.
State v.
State v.
State v.

State v.

W. Clayton
Rice
Murphy
Olson
Larken
Dalrymple
Warden
Tipton
Dalley
McKenney
Monroe
Qreene

Anderson

In the Matter of Virginia Dunmire

State v.
State v.
State v.
State v.
State v.
State v.
State v.

State v.

State v.
State v.
State v.

State v.

Rauch
Wolfe
Horn
Curley
Martin
Fuchs
Thacker
Ellis
Stew;i‘t
Wilson e
West
Cobb

22



5663
5665
5666
5667
5668
5670
5671
5673
5675
5676
5677
5678
5679

5680
5681

5684
5685
5687
5689
5690

5692
5693

5694
5695

5696

5698
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State v. Powers
Wolf v. State
Brooks v. State
State vs. Werneth
State v. Powers
State v. McCormick
State v. Needs
State v. Wrenn & Humphrey
State v. Garcia
State v. Brewster
State v. Breakey
State v. Allan
State v. Charlton

State v. Holder

State v. Hayes
State v. Lucio
State v. Cotton
State v. Kingsley
State v. Rehmeier
State v. McClellan

State v. Johnson

State v. Schanacroplous
State v. Otto

State v. Machen

State v. Adair

State v. Peterman

.23
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5700 State v. Smith & Moller
5702 State v. Ehrmantrout
5703 Reimer v. State

5705 State v. Miyoshi

5708 Bender v. One 1955 Willys Jeep
5710 State v. Biggs

5711 State v. Dekker

5712 State v. Simmons

5713 State v. Gomez

5716 State v. Newton

5719 State v. Ferguson

5720 Taylor v. State

5721 State v. Rawson

5722 State v. Garcia

5724 State v. Akers
5725 State v. Sheahan

5726 State v. Phillips
5727 State v. Hart

5728 State v. Griffith
5729 Caesar v. State
5730 State v. Armstrong
5731 State v. Reynolds
5732 State v. Mee

5733 State v. Roles
5734 State v. Roberts

5737 State v. Humphrey

24
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5738
5739
5740
5743
5744
5745
5746
5747
5748
5749
5751
5754

4861
5051
5067
5081
5186
5248
5252
5256
5262
5277
5304

5310

State v. Clayton
State v. Avery

State v. Algar & Quanstrom
State v. Cianelli
State v. Christensen
State v. Lyle

State v. Lopez -
Spencer v. Anderson
State v. Vetsch
State v. Hoye

State v. Jennings

State v. Cootz

IDAHO SUPREME COURT -— CLOSED
State of Idaho vs. Click _
Roger Alan Morris vs. State of Idaho" .
State of Idaho vs. Harley Carringer and Harold Bales
Harley Carringer vs. State of Idaho |
State of Idaho vs. Tom Watt (a:child under 18 years of age)
State of Idaho vs. Richard Elisondo
State of Idaho vs. Maria Lopez :
State of Idaho vs. Dennis L. Brown
State of Idaho vs. Jean Goodrich |
State of bldz_;h,c')".fys. Dennis; C.; Griffith
Alfred F. Mellinger vs, State of Idaho .
Harold Whitman'and Dale Bryant vs. State of 1daho

25
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5318
5320
5322
5325

State of Idaho vs.

State of Idaho vs.

State of Idaho vs.

State of Idaho vs.

Michael Leslie Beer
Russell Lee White
Barret Phillip Krull

George T. Warner

5350 State of Idaho vs. Paul W. Gowin

5351 State of Idaho vs. Edward L. Herr

5359 State of Idaho vs. Gary Paul Warden

5360 State of Idaho vs. Delbert Crawford

5363 Terry L. Wilcox vs. State of Idaho

5368 State of Idaho vs. James Pride

5371 State of Idaho vs. Danny J. Ward

5377 Gary Westberg vs. State Commission for Pardons and Paroles, et al.

5388 Jones vs. Board of Medicine (remanded to District Ct.)

5402 Daniel G. Goodrick vs. State of Idaho

5428 State of Idaho vs. Ernest Chapman

5430 State of Idaho vs. Edward W. Chauncey

5437 State of Idaho vs. Roger Reese

5438 State of Idaho vs. William M. Prince

5440 State of Idaho vs. Cyrus Maxfield

5442 State of Idaho vs. Bobby L. Beason

5445 State of Idaho vs. Michael A. Hutchison

5448 State of Idaho vs. Annette Douglas

5449 State of Idaho vs. Dianne C. (David) Coffee

5457 State of Idaho vs. Ernest Cottrell aka Ernest Cottress
State of Idaho vs. Lee Sistrunk and Larry Prince; ‘and Ernest Cott:réll'

aka Ernest Co_ttress

5458

26
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5466
5467
5471
5473
5474
5475
5480
5481
5482
5484
5487
5488
5489
5493
5497
5498

5499
5501

5509
5510
5511
5512
5515
5516
5520
5524

Guy Donovan Cooper vs. State of Idaho

State of Idaho vs.
State of Idaho vs.
State of Idaho vs.

State of Idaho vs.

Steven Bailey
Louis Kevin Allen
Michael Floyd Colyer

Dale Eugene Lawrence

James M. S. Carlile vs. Donald Erickson, et al.

State of Idaho vs.
State of Idaho vs.
State of Idaho vs.
State of Idaho vs.
State of Idaho vs.
State of Idaho \}s.
State of Idaho vs.

State of Idaho vs.

Dallas Ray Stevens

Gary Thomas Landers

Michael Jerome Stockwell

John F. Nagel

James Wymore

Jose Perez and Cirilo Morin Mata aka Chino
Armando Coronado

Gilbert Chapa

Roy Allen Gibbs vs. The Honorable Russell C. Shaud

State of Idaho vs.

State of Idaho vs.

State of Idaho vs.
State of Idaho vs.
State of Idaho vs.

State of Idaho vs.

State qf Idaho vs.

State of Idaho-vs.
State of Idaho vs.
State of Idaho vs.

State of Idaho vs.

Alan Erwin aka “Hap™ Erwin

Jesus Gonzalez Birrueta aka Jesus Gonzalez

Phillip W. Gowin

Edwin Bruce Crook

Lee Sistrunk

Tomasa Zarate and Frank Zarate

Deo R Holtry

AlA(ermlit—A‘rmstr‘ong and élintdn N.. Watson
Patrick Kerrigan

Marcelina Jayo

Johnny Thacker-:

27



5525
5526
5530
5532

5534
5535
5536
5537
5540
5541
5542
5545

5546
5547
5548
5550
5553
5555
5558

106

108

116
154
180
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State of Idaho vs. William Matthew Miller
State of Idaho vs. Dale Eugene Lawrence
State of Idaho vs. Guy Earl Ditmars

State of Idaho vs. Bob Parker aka Raymond Jaynes and Tommy
Petterson

State of Idaho vs. Samuel Wallace
State of Idaho vs. Deana Wallace

State of 1daho vs. Robert Edward Buss
State of Idaho vs. John Wesley Warden
State of Idaho vs. Arthur Ely Maki .
State of Idaho vs. Larry A. Ruth

State of Idaho vs. Raﬁdy S. Nalder.

Thomas George and Carl Bowles; James Cherinwchan vs. State Board of
Correction, State of Idaho

State of Idaho vs. Richard DeJean

State of Idaho vs. Alan Leroy Stéggie ‘

State of Idaho vs. Melvin Eugene Ellis

State of Idaho vs. Carl Lee Wilson

State of Idaho vs. Sterling W. Jones and Gloria Jean jones
State of Idaho vs. Roscoe A. Kellogg |

State of Idaho vs. Lloyd Clawson

Moon v. lﬁvestment Boérd '

Pete Oneida vs. James Cunningham (Dlstrlct Judge), et al James ;
Lystrup, et al vs. Idaho State Board of Education - - ; e

Brown v. Rowett
Earnest & Griselda Ruffener vs. Russell.C. Shaud. - : .

Paul W. Gowin vs. Donald Erickson, et al

-28
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230
270
5559

5561
5562

5564
5565
5566

5567
5568

5570
5572
5573
5577
5579
5581
5582
5583
5584
5585
5586
5587
5588
5589
5592
5593

State of Idaho vs. E.R.W. Fox
Mark B. Clark vs. Daniel M. Meehl
State v. Webb

Andersen v. Bengston

State v. Totten

Balla v. State
Schwartzmiller v. State
State v. Mummert

Sima v. State

State v. Allgood & Grimes
State v. Palmer
Nickerson v. 1.S.C.1.
Rufener v. Shaud
Walton v. State
State v. Thompson
State v. Jung

State v. Woolf
State v. Jones

State v. Eastman
Hatfield v. Erickson
Belknap v. State
State v. Crook

State v. Kincaid
State v. Pfenning
State v. Peterson
State v. Richardson

<129
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5594 State v. Latham
5595 State v. Ramsey
5596 Jocobsen v. State
5599 Hightower v. Erickson
5601 State v. White

5604 Gerhardt v. State
5605 State v. Daugherty
5607 State v. Post

5608 State v. Cook

5610 State v. Lee

5612 Cherniwchan v. State
5614 State v. Jagers ‘
5617 State v. Wilson

5618 State v. Thom

5619 State v. Harwood
5620 State v. Belknap
5621 State v. Eastman
5622 State v. Wilstead
5625 State v. Weimer
5628 State v. Chapple

5635 State v. Banda
5637 State v. Thomas

5638 State v. Kelchner
5639 State v. Grumbine
5641 State v. Adams

5642 State v. Woytko

- 30
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5644
5649
5651
5653
5654
5656
5658
5659
5660

5661
5664

5669
5672
5674
5682
5683
5686
5688
5691
5699
5706
5707
5709
5714
5715
5717

State v. Bradley

State v. Schevers

State v. Hunt

State v. Graham

State v. Ruffcc;rn & Byerly
State v. Phillips

State v. Goodine & Napier
State v. Winter

State v. Winter

State v. Caswell

Kohler v. Rasmussen & Hargraves
State v. Watson

State v. Moyer

State v. Harris

State v. Thacker

In re Hazel Krummacher
State v. Salinas

State v. Ryder

State v. Chant

Clayton v. Lamm -
State v. Faught

State v. Hill

State v. Litz

State v. Balderas

State v. Curtis

Smiraldi v. State
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5718
5723
5736
5741
5750

5104

5209
5251
5272
5275
5324
5386
5492

105

112

119
139
152
178
219
227
229

State v. Hengen
State v. Brummond
Struve v. Wilcox
State v. Woodbridge

State v. White

UNITED STATES DISTRICT COURT = PENDING .

State of Idaho vs. United States of America, U.S. Bureauof Reclamation
and Boise Project Board of Control

Bobby Beason vs. Raymond May

Bobby L. Beason vs. Richard L. Anderson

Gary Russell Anspaugh vs. Donald Erickson

Grand Targhee Resort vs. State of Idaho, et al.

Carl Cletus Bowles vs. Donald L. Erickson, et al.

State of Idaho vs. Chevron Chemical Corporation, et al.

Carl C. Bowles, et al vs. D. W. Kidwell (Wayne L. Kidwell), et al

Michael J. Rineer vs. J. Ray Cox, Richard M. Chastain, Blaine R. Evans,
Emily McDermott, David W. Murray, the Idaho Personnel Commission

Louise Ackley vs. John Barnes, BSU and ldaho State Board of
Education .

Duke K. Parkening, et al. vs. Idaho State Board of Land Comgnissioners
United States of America vs. 17.3 Acres of Land, et al.

Scholes vs. Barnes

Charles Miller vs. Andrus, et al.

Great Western vs. Wayne L. Kidwell, et al.

U.S.A. vs. 0.33 Acres of Land

U.S.A. vs. 895 Acres of Land
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234
237
249
268

5047

5162

5232
5249
5284
5347
5358
5372
5398
5407

5418

5419

5463
5491
5513
5549

State of Idaho vs. Andrus (Heyburn Park)
Wyoming vs. Andrus
Siate of Idaho vs. U.S. Corps of Engineers '

Hunt Petroleum vs. Evéns, et al. (Bear Lake)

UNITED STATES DISTRICT COURT — CLOSED

In the Matter of Glenn W. Turner Enterprises Litigation (41 Attorneys
General) :

-Idaho Wildernesé School, Inc., a corporation, American Guides Associa-

tion and Loren L. Smith vs. Outfitters.and Guides Board of the State of
Idaho

Everett Bowers vs. Donald Erickson and Buck Elliott

William R. Padgett vs. James E. Risch

W. Anthony Park vs. Steven Meikel, et al.

Idaho Potato Commission vs. Washington Potato Commission
Ruben Garza Musquiz vs. Richard L. Anderson

Idaho Wilderness School vs. Outfitters and Guides Board

Bobby L. Beason vs. James Miller

Idaho Citi;gns to Repeal vs State Land Bqard

The ldahc; éitizens fof tﬁe Répeal of tﬁe Fc;fest Practice Actand Jack A.
Williams, President of the Organization vs. State of Idaho and Cecil D.
Andrus;-Gov:mor_-of the State of Idaho :

Kooteﬁai Coﬁhty Christian Posse Comitatus and Richard G. Butler,
Marshall of Posse vs. State of Idaho and Cecil D. Andrus, Governor of
the State of Idaho o

Jeff Cook vs. Donald :Erickson, et al.

Paul: W;:Gowin, et-al: vs; Wayne L. Kidwell:

Willie: Wright;;fvs.; R L. Anderson, Warden

Victor:Guzman vs..R. L. Anderson, Warden.-.
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102
104

107
117
129
131
132

136
138
142
151
161
201
218
223
238

272

236
276

5353
274

John Carlyle Durham vs. James M. Cunningham

Paul and Phillip Gowin vs. Wayne L. Kidwell, Attorney General, John
H. Maynard, District Judge and Merlyn Clark, Prosecuting Attorney

Donald D. Hausmann v. Elmer Schenk, et al.

Robert D. Sparrow vs. Wayne Kidwell, et al.

Gerald W. Olson, et al. vs. John W. Kraft

Fred and Carolyn bsterloh Vs. The‘ Sfate 6f .ldaho, et al.

State of Idaho, on relation of Marjorie Ruth Moon. State Treasurer vs.
State Board of Examiners

U.S.A. vs. Challis Sand and Gravel

U.S.A. vs. 362.1 Acres of Land, et al.

Fred Stewart, et al. vs. United States of America
American Party of Idaho vs. Cecil D. Andrﬁs, et al.
McCarthy, et al. vs. Andrus, et al.

Gowin vs. Mossman

Williams vs. State of Idaho

Tertelin-g.énd Sons vs. U.S.A., et al.

Thurman A. Bowman vs. State of Idaho, et al.

U.S.A., ex rel Thurman A. Bowman vs. State of Idaho

UNITED STATES SUPREME COURT — PENDiNG
State of ldaho vs. Oregon and Washingt’qn '

Moon vs. Board of Examiners

UNITED STATES SUPREME COURT —'CLOSED
State of Idaho vs. State of Washington and State of Oregon' -~

American Party, et al. vs:-Andrus - *
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5358

143
273

133

128

216

UNITED STATES COURT OF APPEALS — CLOSED

Ruben Garza Musquiz vs. Richard L. Anderson

NINTH CIRCUIT COURT OF APPEALS — CLOSED
Paul W. and Phillip W. Gowin vs. Roy E. Mossman, et al.

Moon vs. State Board of Examiners, et al.

UTAH SUPREME COURT — CLOSED

Robert D. Sparrow vs. Leo O’Connell

AMICUS CURIAE — PENDING
Jones vs. General Mills, et al.
Kleppe vs. Sierra Club
State of Wyoming vs. Hoffman
Cooper V. Fitzharris
Andrus vs. Charlestone Stone Products, Inc.
Wyoming vs. Andrus (Woolgrowers)
Alaska, Maneluk Association vs. Andrus
State of Utah vs. Thomas S. Kleppe

Robert P. Whalen, Commissioner of Health, State of New York vs.
Richard Roe, an infant, et al. (amicus for Board of Pharmacy)

AMICUS CURIAE — CLOSED
Ray Marshall vs. Barfows, Inc. E |
State of Ofegon vs. Corvallis Sand and Gravel -
RoSerbﬁd’_Sioux vs. Kniep "~

'
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UNITED STATES COURT OF CLAIMS — PENDING

139 U.S.A. vs. 17.3 Acres (Houser, et al. vs. U.S.A.)

CRIMINAL PROSECUTOR ASSISTANCE (DIST. CT.) —
PENDING

5752 State v. Spies
5753 State v. Nelson & Bradley

CRIMINAL PROSECUTOR ASSISTANCE: (DIST. CT.) —
CLOSED

5701 In Matter of Thomas E. Martin
5704 State v. Robinett
5735 State v. Ruzika

5742 State v. Carlock

HABEAS CORPUS — 1978 — PENDING

Petition of Douglas H. Rice* .
Petition of Bobby Lee Beason*
Petition of Dale E. Lawrence*
Petition of Douglas H. Rice*

Petition of Harley Carringer®* :
Petition of Déle E. Lawrence*
Petition of Dale E. Lawrence*

Petition of Randy w. TrostA
District Court of the Seventh Judicial District,. Co..of Freemont:

Petition of Gunderson*

Petition of Irwin Kelly*
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Petition of Walter D. Balla*

Petition of Douglas Rice*

Petition of Dale E. Lawrence*

Petition of Russel E. Shous;:‘

Petition of Bobby L. Beason*

Petition of Peppi D. Flores*

Petition of Jack L. Morris, Dave A. Bass, Jim L. Masker, John A. Reynolds*

Petition of Guy D. Cooper*

*District Court of the Fourth Judicial District

CIVIL — 1978 — PENDING

Daulton R. Abernathy vs. Donald Erickson, Richard L. Anderson, Maynard
Ross, U.S. District Court

Phillip L. Lindquist, Ronéld Leé Macik vs. Donald Erickson, 'Richard
Anderson, Dr. David Sanford, U.S. District Court

Walter Balla vs.: Donald R: Erickson, U.S. District Court

Phillip L. Lindquist, Dean Schwartzmiller, Richard -A. Coffman, Kermit
Nielsen vs. Idaho State Board of Corrections; John Bengtson, George Bennett,
Dr. M. Moser, Don Erickson, Richard Anderson, Dr. David Sanford, U.S.
District Court

John Early Clayton vs. Don R. Erickson, et al., U.S. District Court

Clyde Allen Courtney vs. Donald Erickson, et al., U.S. vDistrict Court

CIVIL — 1977 — PENDING
Bobby Lynn Beason vs. May, Andrus & Anderson, Federal Court
Carl Cletus Bowles vs. D. R. Elfickson, R. L. Anderson, U.S. District Court

Carl Cletus Bdwies, Robert Wilcox and William J. Hughes vs. D. W. Kidwell,
D. R. Erickson, Richard Anderson, U.S. District Court
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Carl Cletus Bowle vs. D. R. Erickson,etal., Carl C. Bowlesvs. D. W. Kidwell, et
al., U.S. District Court

James Roe vs. Jerry Wilda, U.S. District Court

Walter Dale Balla vs. State of Idaho, Fourth Judicial District

HABEAS CORPUS — 1976 — PENDING
July 1 — December 31

Petition of Harold D. McClellan, Supreme Court
Petition of Carl Bowles, Fourth Judicial District

Petition of Carl Bowles, Fourth Judicial District

CIVIL
Bobby L. l?eason vs. James Miller, U.S. District Court

Carl Cletus Bowles vs. Richard L. Anderson, U.S. District Court

HABEAS CORPUS — 1978 — CLOSED
Petition of Clark R. Elmore*
Petition of Ronald L. Macik*
Petition of Dennis Johnson*
Petition of Larry Goodine*
Petition of William H. Clayton*
Petition of Kevin Bucholz* i
Petition of Jerome N. Miliér"
Petition of Ivan P. Decl;er*
Petition of Larry Jay Renchen*
Petition of Lonny‘.Cope*';
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Petition of Harold D. McCellan, William Junior Hughes, Jerry M. Morris,
Larry John Ortega and Albert Sanchotena*

Petition of Douglas Faulkner*
Petition of Andy Aranda*
Petition of Dixsop Douglas Curley*
Petition of Phillip L. Lindquist*
Petition of Bruce C. Tuttle*
Petition of Donald Ray Spivey
Petition of James D. Forde
Petition of John E. Clayton*
Petition of Daulton Abernathy*
Petition of Jerry Kolsky*
‘Petition of Gary Wayne Arndt*
Petition of Jerry Morris*
Petition of John Machen*
Petition of John Collins*
Petition of Jack L. Morris*
Petition of Robert F. Ellis*
Petition. of Verle W. Hatfield*

*District Court of the Fourth Judicial District

CIVIL — 1978 — CLOSED

Theodore M. Boyd vs. ldaho State Board of Exammers Idaho State Board of
Corrections; and Idaho State Auditor*

John Machen vs. Don Erickson, Richard L. Andersonand Maynard Ross, U.S.
District Court

John Salazar, Armando Coronado, Ramiro Garcia vs. Josef Munch, U.S.
District. Court

*District Court of the Fourth _.Iudiciql District,
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1977 — CLOSED
Al Harris vs. Donald R. Erickson, Fourth Judicial Distri_ct (Con_lplaint)

Harold D. McClellan vs. The State of Idaho, Supreme Court (Denial of Petition
for Writ of Mandate)

The State of Idaho vs. Monty Paul Belknap, Supfeme Court (Stipulation to
Waive Oral Arguments)

Robert G. Williams vs. The State of ldaho, Fourth Judicial District (Answer
and Demand for Jury Trial)

David Breier vs. The State of Idaho, Claude Spinazza and Randy Walker
(Personal Injuries)

Harold Petty and Mary Petty vs. Steven F. Ware, James Miller, David P.
Pennick, Jerry L. Birch, Rex Braden, John Bryant and the State of Idaho (Case
3L-10674)

Dean A. Schwartzmiller vs. Lt. Larry Wright, Richard L. Anderson, Fourth
Judicial District (Petition for Writ of Prohibition)

Victor VanDurme vs. Idaho Personnel Commission (Or'déf of ljismissal)
Petition of Paul Rexford Sears, Jr.* .
Petition of Dean A. Schwartzmiller*

Petition of Dean A. Schwartzmiller*

Petition of Charles Sharp*

Petition of Gary Shatto*

Petition of Russel E. Shouse*

Petition of Donald Ray Spnvey

Petition of Randy C. Thompson & Gary H Shatto"‘
Petition of Randy C. Thompson"‘

Petition of Bruce Clyde Tuttle*

Petition of Carl C. Bowles*

*District Court of the Fourth Judicial District
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CIVIL
Mrs. Jeniel Cates vs. Coy T. Brown, Officer, ldaho State Correctional
Institution; Paul Wurschmidt, Officer, Idaho State Correctional Institution
(US. District Court)
Ruben Garza Musquiz vs. Richard L. Anderson (U.S. District Court)
Lance G. Rehmeier vs. R. L. Anderson (U.S. District Court)
Lance G. Rehmeier, Charles Sharp, Christopher Bearshield, Albert Denegal,
Gilbert Musquiz vs. Idaho State Board of Corrections; John Bengtson, et al.
(U.S. District Court)

Ruben Rocha vs. lIdaho State Correctional Institution and R. L. Anderson
(U.S. District Court)

Robert Lee Scott, Jr., vs, Richard L. Anderson, James F. Chisholm (U.S.
District Court)

Ramiro Zamora vs. Richard L. Anderson (U.S. District Court)

Robert L. Biggs AKA Richard D. Percefull AKA Danny Lesner vs. State of
ldaho, Commission for Pardons and Parole, Samuel J. Kaufman, Ralph O.
Marshall, State of lllinois Pardons and Parole Board, Peter A. Kotsos, W. V.
Kauffman, Jr. (U.S. District Court)

Jody Lee Kitchen vs. Donald Erickson, R. L. Anderson, Lt. J. Redmon and L.
D. Smith (U.S. District Court, Western District of Washington, Tacoma)

Schwartzmiller vs. Anderson (U:S. District Court)

HABEAS CORPUS — 1977 — CLOSED
Petition of Monty P. Belknap, Kevin Henrie, Robert D. Ritchie, Daniel
Gunderson, Paul Sears, Timothy M. Mitchell, Rick Mitchell (Supreme Court of
the State of 1daho) i
Petition of John W. Boothe*
Petition of Jim J.v Brown*
Petition of Dale E. Bryant®
Petition of jdhn S. Dayley*
Petition of Roger A. Floyd* .
Petition of Rjobé'r:t Gerhardt*
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Petition of Thomas George*

Petition of Paul W. Gowin*

Petitioh of GaryGreene*

Petition of Louie B. Hayes*

Petition of Alfonso M. Hernandez*

Petition of Todd Imeson*

Petition of Jody Lee Kitchen*

Petition of Ronald Lake*

Petition of Dale Eugene Lawrence*

Petition of Eugene Lewis*

Petition of Donald C. Mott*

Petition of Paul Sears*

Petition of Samuel J. Taylor"

Petition of Samuel J. Taylor, Donald C. Mott, and Geno Roderick*
Petition of Johannes J. Wolfe*

Petition of Robert Biggs AKA Richard Percefull*
Petition of Gary Shatto*

Petition of Dale E. Bryant*

Petition of James Foote*

Petition of Baldemar Gomez*
Petition of Gary A. Greene*
Petition of Alfonso M. Hernandez*

Petition of Mark Howington*

Petition of Eddie James, Jr.*
Petition of Stephen Jon Kingsley*

Petition of Jody Lee Kitchen*
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Petition of Karen Krassen, Francine Jones and Debbie Evans*
Petition of Dale E. Lawrence*

Petition of John Machen*

Petition of Marvin C. Nordgaarden*

*District Court of the Fourth Judicial District

HABEAS CORPUS — 1976 — CLOSED
July 1 — December 31

Petition of Anthony L. Nickerson*
Petition of William J. Hughes*
Petition of Wesley Tuttle*

Petition of Carl Faulkner*

Petition of Dan l;oindexter*
Petition of Samuel J. Taylor*
Petition of John G. Hocker*
Petition of Earnest .Comrillo"
Petition of Gary Greene*

Petition of Paul W. Gowin*
Petition of Anderson (District Court of the Second Judicial District, NezPerce)
Petition of William Prince*
Petition of Guy Donovan Cooper*
Petition of Michael J. Heister*
Petition of Kelly Nelson*

Petition of Thomas George*
Petition of Delbert Crawford*

*District Court of the Fourth Judicial District
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" CIVIL
Erickson vs. Elisondo (U.S. District Court)
Goggins, et al. vs. Munch (U.S. District Court)
Jack Harold Kraft vs. Harold L. Christman (U.S. District Court)
Schwartzmiller vs. Winters, Keeton & Hopfinger (U.S. District Court)

Moody vs. Daggett (Supreme Court of the U.S.)



OFFICE OF THE ATTORNEY GENERAL

Administrative
Wayne L. Kidwell — Attorney General
Guy G. Hurlbutt — Chief Deputy
Gordon S. Nielson — Senior Deputy
Bill F. Payne — Deputy
Larry K. Harvey — Special Assistant
David M. Rowe — Chief Investigator
Lois Hurless — Administrative Assistant
Kathleen Haynes — Fiscal Officer
Neysa Tuttle — Administrative Secretary
Sandra Rich — Receptionist-Secretary

Deputy Attorneys General

Ruldolf D. Barchas Robert M. MacConnell

James Blaine LaVar Marsh

Warszn Felton Richard Russell

James Hargis Theodore Spangler

Anton Hohler Lynn Thomas

Assistant Attorneys General
James T. Baird Dean Kaplan ) Morgan Richards
Josephine Beeman - James Kaufman Mark Riddoch
Arthur Berry Ursula Kettlewell David K. Robinson
William L. Bird James Kile Myrna Stahman
Stuart Carty Michael Kinsela John Sutton
Mike Dotten William Latta Thomas Swinehart
Patrick Fanning Roger Madsen Mark Thompson
Fred Frahm Susan Mauk Jean R. Uranga
Don Harris William Morrison Tom Vanderford
David High Gary Osborne John Vehlow
Michael Howell Steve Parry Bob Wallace
Clinton Jacobs Sam Petrello James Wickham
Mary Ann Johnson Dan Poole
Robert Johnson Phillip J. Rassier
Law Intern

Barbara Jo Bentley

Non-LegaI Personnel

Larry Broadbent Richard LeGall
Allen Ceriale Warner Mills
Neal Custer Donald Todd
Jake Hansen Tom Williamson
Chester Johnson Terri Wood

Curtis Larson

Secretaries
Lora Boone Diana Mannila
Lynn Clifford Lillian Nesmith
Linda Fortmeyer Laura Peters
Madonna Lengerich Glenda Willford

.45






Ly

Altorney General

Administrative Assistant

Asst Chiel Investigator
Chief Deputy I I
| Fiscat oticer | [ Secretarial Sttt _] Attorney General (v“;""
‘Office Special Assistant Statt
@ Senior Deputy Appellate Malters Investigators
s Attorney General \
1
Criminal DMﬂon Business Regs. Division Deputy Deputy Natural Resources Division
o.pu:y Atty. Gcn Degaty Atty. General Mty. Gen Alty. Gen. Deputy Attorney General
Comdions Consumer
Enl 1 Asst. Atty, Gen. Protection
3 Asst. Atty. Gen,
Criminaj
Appeals 1 [
1 Asst. Atty. Gen. I ' 1
L Admini I Dept. of Admn. 1 Asst. Alty. Gen. ‘ Admintstration Legistature
1A Pub. Works Cont. Bd. Consolidation
[ Exvaditions | 2 investigators Public Works Adminisiralive Law
1 Analyst Outtitters & Guides Formal Opinions
7 munl or Transportation [ Courts | I T 1
1 Deputy Alty. Gen. - Employment Human Rights Taxation
1 Asst. Alty. Gen. 10ept. Atty. Gen. Commission 1 Deputy Atly. Gen
2 Asst. Atty. Gen. 1 Asst. Atty. Gen. 3 Asst. Atty. Gen
| e— T — 1 8 [—]_l
Bursau of Labor Insurance Finance ﬂ Public Utitities Commission Personnel
Occupationat “ A";‘ A‘ A”G:" A$ A”G:“ 1 Depuly Atty. Gen. 1 Asst. Atty. Gen.
Ucenses ity. Gen. 1ty Mty. Gen. 4Ast. Atty. Gen.
[ ]
Wates Resoutces Parks & Envuonmmlal Fish & Game
2 Asst. Atty. Gen. Recreation 1 Asst. Atly Gen. 2 Asst. Atty. Gen
1 Research Asst. 1 AsstAtty. Gen’
| I | £
Heafth, Education & Weifare Depuiy Attorney General ] Health. Education 8 Weltare
Hearing Officer Depuly Atty Gen
Osputy Atty. Gen. - | l
Local lndian Agriculture
Government Allaics 1 Assl. Atty. Gen Regional Operations Centra) Othice
1 Deputy 3 Asst Atty Gen

5Asst Atty Gen
f "
ht 1







' ATTORNEY GENERAL’S
OPINIONS

for the year
1977

- WAYNE L. KIDWELL
‘Attorney General

49






77-1 OPINIONS OF THE ATTORNEY GENERA-L

ATTORNEY GENERAL OPINION NO.: 77-1

TO: The Honorable John V. Evans
Lieutenant Governor of ldaho
.Statehouse ) »
Boise, - Idaho 83720
Statehouse Mail

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

*. .., I'would -appreciate the preparation of a formal Attorney General's
opinion on the Constitutional authority and procedure for nomination and
appointment of a Lieutenant Governor to succeed the office upon my vacating
the same. . -

CONCLUSION:- »

The question presented anticipates the imminent resignation of the office of
Governor of Idaho so as to assume the post of United States Secretary of the
Interior. The Idaho Constitution provides, *In case of the * * * resignation [of
the Governor], the powers, duties and emoluments of the office for the residue of
the term * * * shall devolve upon the lieutenant governor.™ This section; read in
tandem with:the next section of the /daho Constitution regarding temporary
performance of the duties of lieutenant governor by the president pro tempore of
the Senate until the vacancy in the office of lieutenant.governor is filled; together
with the Article 4, §6, power ofthe governorto-appoint state officers would seem
to clearly imply asuccession by the lieutenant governor. to the office of governor,
thus creating a vacancy in the lieutenant governor’s office. There is not only
logic, but’ also case law to support such a conclusion. However, there is
substantial case law interpreting constitutional provnsrons virtually identical in
wording to Idaho’s which conclude that under such circumstances the lieutenant
governor never truly succeeds to the office of governor, is merely an acting, ex
officio governor throughout the remaining ‘term, and_vacates his-underlying
office at the peril of not. only losing the right tothat office but also the right toact
as governor. . i .

With such indecision in the decided law regarding the nature of the right of
holding the office of: governor by the person designated by the Constitution to
perform the duties: of: the same we feel ill advised in- recommending to the
incumbent Lieutenant . Governor acourseofactionwhich, if weare wrong, could
be fatal not only: to his:elected. office, but also to-any person he attempted to
appoint to.perform lieutenant governor duties after the Governor has resigned.

R

We therefore, recommend that the followmg constltutional questions be
presented to.the. ldaho Supreme Court: for 1ts immediate COl’lSldel‘atlon, by way
of extraordmary writ:
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When the Governor resngns does: the Lieutenant' Governor become
Govemor de jure or de facto, or is he merely acting govemor or governor ex
officio? o

2. Upon resignation of the Governor is there a “vacancy” created in the office
of Lieutenant Governor, or does the Lieutenant Governor remain as such while
also assuming the duties, powers and emoluments of Governor?

3. While performing the duties of Governor is the Lieutenant Governor
entitled to the Governor’s salary, and if so, is he also entltled to the salary as
Lieutenant Governor? :

4. After the Governor has resigned does the Lieutenant Governor perform
only the duties of Governor, or is he also required to perform his duties as
Lieutenant Governor whenever physically possible?

5. When physically impossible for the Lieutenant Governor to perform his
duties as such due to performing the duties of Governor, either part or full time
as interpreted by the Court, does the.president pro tempore of the Senate
perform the duties of Lieutenant Governor on a part-time basis, full time basis,
or does he only act until the “vacancy” in the office of Lieutenant Governor is
filled by appointment by the Governor? »

6. After the Governor has resigned and the duties, powers and emoluments of
the office of Governor have devolved upon the Lieutenant Governor, may. the
Lieutenant Governor safely resign his office so as to create a vacancy therein, or
will such a resignation act to destroy the foundation upon whlch the ldaho
Constitution allows him to-act as Governor? %

We conclude that these questions are beyond the scope of this ofﬁce duetothe
numerous conflicting case law interpreting similar constitutional provisions.
Only the Idaho Supreme Court can provxde the final, definitive answers

ANALYSIS:

Clearly, in Idaho the governor hasthe powerto appoint someonetofillatrue
“vacancy” in the office of Lieutenant Governor. Article 4;: § 6,: Idaho
Constitution. Since the lieutenant governor is not one of the enumeratedstate
officers listed therein, such appointment falls under that portion of Article 4, § 6,
which requires the Governor to “nominate and, by and with: the consent of the
senate, appoint all officers whose offices are established by the constitution; ***,
and whose appointment * * * is not otherwise provided:for.” Though: certain
constitutional officers are later listed in-the constitutional provisions::and,
apparently, .may be appointed : without -senatorial -consent,. the: lieutenant
governor is not among those listed. That being so, the provisions:of.Section'50-
904 and 50-914, Idaho Code, relating to appomtments which by 1968
constitutional amendment must be followed for appomtment of those
enumerated constitutional officers, are inapplicable to- appointing a pérson:to
fill a vacancy in the office of Lieutenant Governor, and any person so appomted
to fill a true “vacancy™ in that office would-hold:office until the expiration of the
remaining elective term.-Moon v.-Masters, 73 1daho: 146, 247 P.2d: 158:(1952);
Budge v. Gifford, 25 1daho 521, 144 P. 333 (1914). ‘
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The threshhold problem, however, remains that of determining when a
“vacancy”™ has- occurred in the office of Lieutenant Governor. Idaho’s
constitutional succession provisions relating to filling the office of Governor
when that person resigns, dies or is otherwise disqualified must be carefully
scrutinized.. With the expected and impending resignation of the incumbent
Governor, it is apparent that, upon such resignation, Article 4, § 12, /daho
Constitution, comes into effect. That section provides:

In éas_e of the * * * resignation [of the governor], the powers,
duties and emoluments of the office for the residue of the term
* * % shall devolve upon the lieutenant governor.

Note well that said section does not provide that the lieutenant governor shall
succeed to the office of Governor, but merely that the powers, duties and
emoluments of the office shall “devolve™ upon him. As will be noted later herein,
most of the courts treat this act of devolution not as creatingatrue “vacancy” in
the office of lieutenant governor, but, rather, as acting to create a situation
whereby the lieutenant governor must, by law, act as governor while still holding
the office, together: with its responsibilities; of lieutenant governor. To resolve
the obvious dilemma thus created of one person attempting to perform the
duties of two important executive officessimultaneously, these same courts hold
that the next-person in line of succession, in Idaho’s case the president pro
tempore of the Senate [Article 4, § 13, Jdaho Constitution] shall assume the
duties of lieutenant governor whenever his gubernatorial duties interfere with
his exercise..of his duties as lieutenant governor. Idaho has a specific
constitutional provision covering such a contmgency Article 4, § 13, Idaho
Constitution provxdes

e [W]hen he[the lieutenant governor]shall hold the office of
governor, then the president pro tempore of the Senate shall
performthe:duties of the lieutenant governor until the vacancy
is filled :or the'disability removed.

Yet, as noted.above, most courts hold that resignation of a governor does not
create a “vacancy” in the office oflieutenant governor when that person assumes
the devolved: duties-as-governor. The term “disability” is apropos to such a
situation inasmuch as the lieutenant governor is unable, at some times, to be in
two places at-once — to perform the duties of both offices simultaneously, but,
what constitutes a “removal™ of the “disability”? Must the lieutenant governor
and president pro tempore of the Senate constantly be in communication so as to
know from one minute to the next who is to do what at any given point in time?
This is the-gist. of the holdings of .the majority of case law on the subject, yet
adherence to:such construction produces an absurd result. At some point in this
“chain of succession” it-must be. realized that state government is, when a
governor resigns, short one very vital person. It matters not whether we consider
that we are not lackinga lieutenant gavernor, because: the pro tempore acts to fill
that office: durmg-:the “dlsablllty ‘period,_or whether -we are without a pro
tempore. In either. event we are short one key person. And the very.exigencies
and complexit X pdern stategovernment can hardly allow a state to limp
along with such hortage Such absurdity may. well be.“the law” as presently
interpreted’ by t e courts of ‘many- states; including :neighboring states with
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constitutional provisions quite similar or virtually identical to those of Idaho.
However, logic, and the law, should allow the conclusion‘to be reached:that a
permanent “devolution™ upon death or resignation of the Governor results in a
true succession by the lieutenant governor to the office of Governor, thus
creating a “vacancy” in the office of Lieutenant Governor which may befilled by
gubernatorial appointment. Yet, the cases do not on the whole so hold. In fact,
there is case law to the effect that a person who did have the gubernatorial duties
devolve on him by resignation of the incumbent governor lost the right to act as
governor when he resigned the underlying office which gave him the
constitutional right to perform the duties of governor. The primary New Jersey
case which so holds is discussed herein. There is no clear-cut answer to the
question posed which may be analyzed and resolved with legal exactness. the
logical result which would result in the greatest efficiency and continuity of state
government may well not be the legal result. This is one of those perplexing
situations where the Attorney General must seek resort to the Idaho Supreme
Court for a final legal resolution of the dilemma which is tailored.to the /daho
Constitution and the needs of the Idaho people. ]

The Oregon Supreme Court. in Chadwick v. Earhari, 11 Or. 389, 4 P. 1180
(1884), considered whether, when under the Oregon Constitution “the duties of
the office of governor devolve upon the secretary -of state, he has a right to the
salary of the office.” [4 P. at 1180.] They considered:

In the first place, it is not shown how an office can be vacant,
and yet there be a person, not the deputy or locum tenens of
another, empowered by law to discharge the duties of the
office, and who does in fact, discharge them. It is not explained
how, in such a case, the duties can be separated from the office
so that he who discharges them does not become an incumbent
of the office of governor without being governor. It is the
function of a public officer to discharge public duties. Such
duties constitute his office. Hence, given a public office, and
one who, duly empowered, discharges its duties, and we have
an incumbent in that office. Such isthe case here. The secretary
of state, by force of the function cast upon him, becomes -
governor, and consequently entitled to the salary appertammg
to the office. /d. at 1181.

Thus, in Oregon. it-was decided long ago that the next-in-line for the office of
governor upon a resignation; death or disability of the incumbent thereof
became fully vested with the office itself, not merely an ex officio, or acting,
governor. ‘The Oregon constitutional provrsron regarding devolution; however,
is not exactly identical to Idaho’s. Next, in Olcott v. Hoff,92 Or. 462, 181 P.466
(1919), the Oregon Supreme Court agam consrdered lts constrtutlonal
devolution sectlon and posed: : s :

The vital question we are asked to’ dedlde is’ whether the

. ' petitioner, Mr. Olcott; holds the-office of governorm factiand, .

if so, for how long, orwhether he has only the right to dlscharg

the -duties of that office during the réemainder of hlS term as

secretary of state. 181 P. at ‘466. ' - AN
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The relevant portions.of the Oregon Constitution provided: “In case of the
removal of the governor from office, or of his death, resignation, or inability to
discharge the duties of the office, the same shall devolve on the secretary of
state.” Article 5, § 8, Oregon Constitution. As pondered with regard to the U.S.
Constitution, what does the phrase “the same™ modify — “duties™ -— or “the
office™ The, Court proceeded to review in detail numerous cases from other
Jurlsdlcnons whlch held that the lieutenant governor, under such circumstances
is merely an “acting governor™ and does not “hold™ the office of governor, then
stated: .

It will be noted that in all of the [constitutional] sections
quoted it is not the office, but the powers and duties of the
office, which devolve upon his successor in the event of the
" death of the governor. /d. at 470.

Justice Johns, writing for the Court in an oplnlon in which five of the seven
justices concurred stated:

Mr. Olcott is governor in fact and has the right and title to
the office itself, with the accompanying right and authority to
perform the duties and receive the emoluments of the office. As
to whether he could resign as secretary of state, and as governor
appoint another to that position and still continue to hold the
office of governor, we do not feel legally justified in going
beyond anything said in this opinion. That is less a public and
more a personal question for Mr. OIcott [Emphasis supphed 1
/d. at 472. :

Three justices- believed that the Court should have taken the next logical step and
hold that Olcott-could, in fact, resign as secretary of state and appoint a
successor to that office in his capacity as governor. Chief Justice McBride felt:

There can be little question that Mr. Olcott is entitled to hold
both the office of governor and secretary of state,and draw the
salaries of bath. It is creditable to him that he does not wish to
do the first aﬁd will not do. the second. In the infancy of the
state, whenitp business was insignificant and itsrevenues small,
one person could well perform the duties of both governor and
secretary:of . state, but with the enormous expansion of state
business [by 1919] each of the three constitutional officers finds
in his own department all the business which he can attend to,
and more.1d. at 474 ‘

The Chlef Justlce concluded

For the Teasons expressed by Justlce JOHNS as well as
thQse urged herem I'am of the’ opmnon that this court should
ire: the petltloner is, governor in fact and not acting
, < that he is entitled fo. the salary of governor; that he
~ holds the ofﬁce for the remainder of the term of the late
. Governor Wlthycombe and that he may resign the office of -
. .secretary of state and still hold the office of governor. /d. at 475.
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Justice Harris concluded similarly, with Justice Benson concurring:

In brief, I take the view that Ben W. Olcott is governor in truth
as distinguished from governor ex officio, that he is entitled to
hold the office of governor and is entitled to thesalary of that -
office until his successor is elected; ... . I think, too, that thelogic
of the holding in Chadwick v. Earhart inevitably leads to the
conclusion that the petitioner can resign as secretary of state
and continue to occupy the office of governor. /d. at 479.

The question remains as to whether this decision was reached through
interpreting the nuances of words and the proper modification of certain words
by yet other words, or whether it was a decision which attempted to reach a
practical, effective approach to a complex problem by not giving undue
influence to technical terms and rules of construction.

Third in the important trilogy of Oregon cases is State ex rel. O’'Hare v.
Appling, 215 Or. 303, 334 P.2d 482 (1959), which posed the question of an
implied resignation when the secretary of state becameelected governor, and the
time of such implied resignation. The Court noted with approval these general
principles:

The doctrine of implied resignation is thus stated in 100
A.L.R. 1170:

« * * * if the holding of two offices by the same person, atthe
same time, is inhibited by the Constitution or statute, a
forbidden incompatibility is created similar in its effect to that
of common law, and, as in the case of thelatter, itis wellsettled
by an overwhelmingarray of authority thatthe acceptance ofa

second office of the kind prohlblted operates, lpso facto to
absolutely vacate the first office.”

The multitude of decisions from all over the United States and
England cited in the extensive annotation begining at- 100
A.L.R. 1162 fully bears out the foregoin‘g statement that this -
doctrine has the support of “an overwhelming array- of
authority.” . . . The quoted language of the Supreme Court of
Maine in Srubbs v Lee, 64 Me. 195, l98 : :

“Where one has two incompatible offices, both cannot be .
retained. The public has a right to know which is held and
which is surrendered. It should not be left to chance; ortothe . . - :
uncertain and fluctuating - whim of the office-holder: to
determine. The general rule, therefore, that the acceptance of
and quahﬁcatlon for an office mcompatlble with orie then held
is a resignation of the former; is one certainand reliable as well
as one indispensable for the protectlon of the publlc ”334 P 2d
at 486. S

The Court went on to conclude that the offices of Se(':"retary"bf ‘State and
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Governor were. incompatible. Likewise, it should be concluded that, in Idaho,
the offices of Lieutenant Governor and Governor are incompatible.

In Merriam v. Clinch, 6 Blatchf. 5, Fed. Cas. No. 9,460(S.D.N.Y. 1867, upon
the death of a collector of customs it was claimed that certain emoluments
belonged to hisestate, In holding to the contrary, the Court considered Article 2,
§ 6, United States Constitution, under which due to death, resignation, or
inability to discharge “the powers of the said office [of president], the same shall
devolve upon the vice president,” and noted:

Three times since the adoption of the constitution, the
president has died, and, under the provisions referred to, the
powers and duties of the office of president havedevolved upon
the vice president. All branches of the government have, under
such circumstances, recognized the vice president as holding
the office of president, as authorized to assume its title, and as
entitled to'its emoluments. The vice president holds the office
of president until a successor to the deceased president comes
to assume the office, at the expiration of the term for which the
deceased president and vice president were elected. . . . It has
never' been ‘supposed that, under the provision of the
constitution, the vice president, in acting as president, acted as
the ‘servant, or agent, or locum tenens of the deceased
president, or in any other capacity than as holding the office of
president ‘fully, for the time being, by virtue of express
authority emanating from the United States. [Emphasis
supplied.] 17 Fed. Cas. at p. 70.

As will be seen from the analysis of the Oregon cases, where the state’s
Constitution uses similar phraseology to the United States Constitution, the
conclusion as to what the person upon whom executive duties devolve succeeds
to may turn upon the interpretation of what the words “the same” modify.
Isolating the key phrase “the powers of the said office, the same shall devolve™, it
is critical to the concept and nature of succession whether “the same™ modifies

“the powers” — sig mfymg astatus of merely acting temporanly as the executive
— or whether “the same” modifies “office“ — signifying a true succession by the
second-in-command to the full status of the executive for the remainder of the
executive’s term. This dilemma, when coupled with substantial conflicting case
law not only from other neighboring states with constitutional devolution
sections virtually identical to Idaho’s, but also from other jurisdictions, creates a
circumstance where legaladvice on the question presented herein becomes futile
when rendered by any. other than the Idaho Supreme Court.

A leadmg cas hlch takes a posmon contrary to Oregon’s is Srale v. Heller,
63 N.J. Law. ]05 42 A. 155 57 -L.R.A. 312/ (1899). In Heller, New Jersey
Governor- Grlggs 'resxgned before the explratlon of his term and Vorhees, then
presndent yof th e Senate quallf ied as his successor. Later, before the
he term for which Griggs had been elected, Vorhees resigned as a
member of the state enate, lmmedlately, the speaker of the House qualified as
governor, contendmg ‘that the resignation  of Vorhees, as state senator,
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terminated his right to officiate as governor. Vorhees, however, claimed that,
having been the successor of Griggs as governor at the time of Griggs’
resignation, he thereby became governor de jure for the remainder of the
unexpired gubernatorial term, regardless of the expiration of his term as state
senator. The New Jersey Constitution, substantially like Idaho’s, provided that:
“In case of the * * * resignation * * * from the office of the governor, the powers,
duties and emoluments of the office shall devolve upon the president of the
Senate, and in case of his * * * resignation * * * then upon the speaker of the
House of Assembly * * *.” In the Idaho Constitution the first devolution is on the
lieutenant governor, then upon the presndent pro tempore of the state Senate,
The New Jersey court ruled: .

In construing this clause of the constitution it must be bornein
mind that it was carefully drawn by learned jurists, who knew
how to express with exactness and precision the purpose they
had in view. The provision is that, in case of the resignation of
the governor, the powers, duties and emoluments of the office
shall devolve upon the president of the senate, and not that the
president of .the senate shall thereby become governor, and
hold the title and the office until another governoriselected. /f
the framers of the fundamental law had intended to transfer the
president of the senate to the executive chair, and thereby to
vacate his office, itisreasonable to believe that they would have
said so in no uncertain language. The language used is not
ambiguous. It declares thatthe powers, duties and emoluments
of the office shall devolve on the president of thesenate; it does
not confer upon him the title of the office. The president of the
senate exercises the powers of the governor; the president of the
‘senate performs the duties of the governor; the president of the
senate receives the emoluments of that office. He is still
president of the senate, with the added duties required of the
chief executive of the state imposed upon him. There is no
language in the constitution from which it can reasonably be
inferred that his office of president of the senaie was to be
vacated. He retains his office of senator; and as president of the
senate, and not as governor, he exercises the added powers and
performs the superimposed dutiés. [Emphasis supplled 142 A.
at 157.

Further conSIdcrmg the nature of the constitutional grant of power when a
governor resigns, the New Jersey Supreme Court held

In my judgment, the framers of the Constitution meant simply
what they said — that in case the governor resngned the
president of the Senate, as such should have the powers and
perform the dutiés of the office. Foster M. Vorhees did not
become governor upon the res:gnanon of ‘Govetnor Grlggs He'" L
still continued to be a senator and president of the Senate. He =~
could not resign the office of governor, which he never held R
‘When he res:gned and vacated the o/]‘ ice of senator, he ceased e
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to be the president of the Senate, and could no longer exercise
the functions pertaining to the executive department.
Therefore upon his resignation as senator the powers, duties
and emoluments of the office [of governor] devolved upon
David O. Watkins, the speaker of the House of Assembly. He is
de jure the speaker of the House, and of right as such speaker
exercises the executive powers. He is not governor de jure or de
facto in the constitutional sense of that term. [Emphasis
supplied.] /d. at 158.

Next, the Colorado Supreme Court in People ex rel. Parks v. Cornforth, 34
Col. 107, 81 P. 871 (1905), was presented with this factual setting: In 1905
Governor Peabody resigned and Lieutenant Governor McDonald qualified as
governor and acted as such. Cornforth, president pro tempore of the state
Senate qualified and acted as lieutenant governor during the same period but
was replaced as president pro tempore later in 1905 by Parks, though Cornforth
remained a senator. The question was whether the right of Cornforth to act as
lieutenant governor ended with the election of Parks as president pro tempore.
Construing Article 4, § 13 and Article 4, § 14, Colorado Constitution, whichare
virtually identical to Article 4, § 12 and Article 4, § 13, Idaho Constitution,
regarding assuming the duties of governor and lieutenant governor upon death,
resignation, or diability, the Colorado Supreme Court analyzed:

The same language is used in devolving duties on the president
pro tem. [although the word “devolve™ does not appear in the
Colorado or ldaho Constitutions regarding the pro tem.
assuming It. governor duties] in the event the lieutenant

* governor is unable to perform his duties through those of the
governor devolving upon him from some permanent cause as in
this case, resignation of the governor. If the framers of our
constitution had intended that the president pro tem. of the
Senate should become lieutenant governor de jure in the
contingency under consideration, they could easily have said
s0. They have not so provided. They have simply said that if for
some permanent cause the lieutenant governor fails to
discharge his official duties they shall be performed while such
conditiori obtains by the president pro tem. of the Senate as
such. 81 P. at 872-873.

The Court, after considering several cases from other jurisdictions, concluded
that the duty to act as lieutenant governor appertained to the holder of the
office of pres_ldent pro tempore of the state senate, and did not create a de jure
vested right in the holder of that office at such time as the governor died and the
lieutenant governor had the gubernatorial duties devolve upon him. Thus, the
newly elected’ pro tempore was entitled to assume, when necessary, the duties of
lieutenant governor whénever the same could not be performed by the lieutenant
governor whllé actmg as govemor

The nelghbormg state of Washmgton has also had occasion to consider the
quesnon of devolutlon of dutles upon the heutenant governor in Stare ex rel.
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Murphy v. McBride, 29 Wash. 335, 70 P. 25 (1902). In 1900, Rogers was elected
governor and McBride was elected lieutenant governor. Rogers died in late
1901. As stated:

The first question presented is, does the death of the
governor cause a vacancy in that office, which may be filled by
*an election for the unexpired ;term, and, if not, does the office of
lieutenant governor become vacant when the incumbent
assumes the duties of governor? 70 P. at 25.

As in the ldaho and Montana Constitutions, the “succession™ provision of
Washington’s Constitution provided that the duties of the office of governor
“devolve upon the lieutenant governor™ upon resignation, death or disability of
the governor. The Court noted:

This provision of the constitution of this state is in effect the
same as the provision of the constitution of the United States
with reference to the succession of the vice president to the
office of president of the Unlted States. Upon the death or
dlsablllty of the president, it has uniformly been held that the ‘
vice president holds the office of president until a successortoa
deceased president comes to assume the office. Merriam v.
Clinch, 6 Blatchf. 9, Fed. Cas. No. 9,460. In that it was said: “It
has never been supposed that, under the provision of the
constitution, the vice president, in acting as president, acted as
the servant or agent or locum tenens of the deceased president,
or in any other capacity other than as holding the office of
president fully, for the time being, by virtue of express
authority emanating from the United States.” /d. at 25-26.

Next, the Court considered one of the Oregon cases, then concluded:

It is a well settled rule that an office is not vacant so longasitis
supplied, in the manner provnded by the constitution or laws,

with an incumbent who is legally authorized to exercise the
power and perform the duties which pertain to it. [Citations
omitted.] The constitution’ havmg provided that in case of the

death of the governor the duties of the office devolve upon the
lieutenant governor, there is no vacancy in the office of
governor . . ." What is said above applies equally to the
lieutenant govemor When the lieutenant governor, by virtue

of his office and of the command of the constitution, assumed

the duties of governor on the death of Gov. Rogers, the  office of
lieutenant governor did not thereby become vacant,. but the
officer remained Ileutenam governor, intrusted wnh the
powers and duties. of governor. [Emphasns supphed citations
omitted.] It is argued, however, that since it is madetheduty of
the lieutenant governor, under the constltutlon, tobe presndmg
officer of the state senate (section 16, art. 3); and assuchto .
approve “all bllls passed by that body. he must, as govemor, o
review and approve or reject blllS which aslieutenantgovernor
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he has already approved. These duties are, no dpubt,
inconsistent; but this argument, we think, is fully. mét by
another provision of the constitution, which provides, at
section 10, art. 2, in substance that when the lieuténant
governor shall act as governor the senate shall choose a
temporary president. The lieutenant governor, therefore, when
the duties of governor devolve upon him, is relieved of the
duties of presiding officer of the senate. [ Emphasis supplied.]
Id. at 26.

In yet another neighboringstate, Montana, that state’s Supreme Court was
called upon, in Stateexrel. Lamey v. Mitchell, 97 Mont. 252, 34 P.2d 369 (1934),
to consider whether the following facts led to the creation of vacancies in
executive offices of the State. At the 1932 general election, Erickson waselected
governor and Cooney was elected lieutenant governor. In March, 1933,
Erickson resigned as governor. The Court framed the sole question presented for
review as follows: “Is there a vacancy in either the office of Governor or
Lieutenant Governor?” [34 P.2d at 370.] Article 7, § 4, Montana Constitution,
which when the word “treason” is added is identical to Article 4, § 12, Idaho
Constitution, provided for devolvement of the powers, duties and emoluments
of the office of governor on the lieutenant governor when the governor resigned
or otherwise could.not perform the duties of office. The Montana Court held:

It will thus be seen that when the Governor resigns or is
permanently removed from office, there is no vacancy in the
office of Governor.in the sense that-there is no one left with
power to dischargethe duties imposed upon the Governor. ..
The -framers of the Constitution ‘never intended that there
should be any interim in which.the affairs of the state should
not be executed, for they said in explicit language that on the
happening of any of the contingencies mentioned in section [4,
supra, the powers, duties, and emoluments of the office were to
be immediately transferred to the Lieutenant Governor, who is
then given a mandate to discharge the duties of the office for the
residue of the term for which the Governor was elected. He, as
Lieutenant Governor, acts as Governor and is empowered to
perform the duties of that office. [Emphasis supplied.]

There can be no vacancy in an office when there is a person
clothed ‘with authority to perform its duties. In Srate ex rel.
Chenoweth-v." Action, 31:Mont. 37, 77 P. 299, 300, the court,
speaking through Mr. Commissioner Callaway, said: “The
word-“vacancy, as -applied to an. office. has no technical
meaning.:An office is not vacant so long asiit is supplied, in the
manner-‘provided-: by - the - Constitution or law, with an
incumbent-who is légally qualified to exercise the powers and
perfoi'm the ‘duties: which- pertain to it; and, conversely, it is
vacant,’in the:eye:of the law, ‘whenever it is inoccupied by-a
legally ‘qualified incumbent, who has a lawful right to continue
therein: untll the happemng of some future event.” 34 P.2d at
370-371: : :
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The Court next noted:

It is urged that upon :the happening of any of the
contingencies in section 14, supra, the Lieutenant Governor
by exercisingthe powers and duties of the Governoracts also as
Lieutenant Governor, and that he cannot hold two offices. This
argument is answered by section 15 of article 7 of the
[Montana] Constitution [exactly identical with Article 4, § 13,
ldaho Constitution] . X

The argument is also answered in the case of Stare ex rel.
Murphy v. McBride, supra, [29 Wash. 335, 70 P. 25 (1902),
quoting therefrom the explanation and acceptance of the
inconsistent duties as constitutionally authorized and resolved
by temporary action of the temporary president of the state
senate.]

When the framers of the Constitution provided for the
election of a Governor and a Lieutenant Governor as members
of the executive department of the state (section 1, art. 7), but
conferred upon the latter no executive power or authority other
than in the contingencies mentioned in section 14, supra, they
manifested the intention that the people elect two qualified
heads of that department — the one action, the other his
lieutenant, ready at a moment’s notice to assume the duties of
the office should his superior officer, for any reason, either
temporarily or permanently, become unable to perform them.
This to the end that the important functions of state
government should not falter or halt for an instant. /d. at 371-
372.

Concerning the concept of a vacancy occurring when the duties of governor
devolved upon the lieutenant governor by constitutional action, the Court
concluded:

Neither do we think that upon resignation, death, or
permanent removal of the Governor there is a vacancy in the
office of Lieutenant Governor. In any such event he, as
Lieutenant Governor, shoulders immediately the duties of
Governor, and while “he holds the office of Governor,” the
president pro tempore of the senate performs the duties which
theretofore devolved upon the Lieutenant Governor. When the
duties, powers and emoluments of the office of Governor
devolve upon the Lieutenant Governor, it.cannot be said that
he vacates his office of Lieutenant Governor, and, unless he -
does so, there is no vacancy in-his office. [Emphasis supplied;
code citation omitted.] His assumption of the duties: of :the .
office of Governordoes not create, and.neither can'he:make,a
vacancy, as he is discharging the functions of Governor.and by
the mandate of the Constitution, and that by reason-of being
Lieutenant Governor. [Emphasis supplied.] If the framers of
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the Constitution had intended that there be a vacancy in the
office of Lieutenant Governor upon the resignation, death or
permanent removal of the Governor, they could have easily
said so. They chose, however, to say that upon the happening of
either of those contingencies the Lieutenant Governor should
assume the duties of the office and discharge them for the
residue of the term. [Emphasis supplied.] /d. at 372.

Note that, on the one hand, the Court, by stating “unless he does so” implies that
the lieutenant governor could resign his office when the Governor’s duties
devolved upon him under the Constitution and, thus, create a “vacancy” in the
office of Lieutenant Governor, yet, on the other hand notes that he only has the
right to act as governor “by reason of being Lieutenant Governor™. This exact
issue has been considered by New Jersey’s highest court as has previously been
discussed. In concluding its line of reasoning about the lack of vacancy in the
office of lieutenant governor the Court stated:

It. would be idle to say that upon the resignation of the
Goyvernor there was thereby created a vacancy in the office of
Lieutenant Governor, in view of the specific language of
sections 14 and 185, supra. If that be true, then the Lieutenant
Governor, upon assuming the powers and duties of the
Governor, would be entitled to appoint a Lieutenant
Governor. In this manner he could divest the people of their
representative chosen by the Legislature, namely the president
pro tempore, to presrde during the absence of the Lieutenant
Governor. In our opinion this was never contemplated and
nevenntended by the framers of the Constitution, or the people
who adopted it. /d. at 372.

Under a constitutlonal provision similar to Idaho’s, the Arizona secretary of
state assumed the duties of governor. The germane question presented to the
Court in State ex rel. De Concini v. Garvey, 67 Ariz. 304, 195 P.2d 153 (1948),
was: “upon the death of Governor Osborne did the respondent become vested
with l:he office of governor for the remainder of the term?” [195 P.2d at 154.] it
was held:

. The framers of our constitution never intended that there
should be any interim in which the affairs of state were not
_executed for they said ‘in expllcn language that upon the
'happenmg of any of the contingencies mentioned in section 6,
article 5, supra, [Arlzona Constitution] the powers and duties
of the office of governor were to be lmmedlately transferred to
the secretary of state who was then given a mandate to
discharge the duties of the office for the residue of the term for
whlch the gove rnor waselected. He, as secretary of state, acts as
governor and is empowered to perform all the duties of that
office, and his_official acts performed as actmg governor are
valrd [Crtauon omrtted] ‘

“We hive observed that the prevailing view is that an inferior
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officer does not vacate his office and become governor de jure
and de facto where the several constitutions provide merely
that the duties and powers of the office devolve upon him. /d. at
155-156. ‘

The Court concluded:

The respondent took an oath to perform the duties of
secretary of state. His duties embrace the responsibility to act
as governor in case any of the contingencies provided for in the
constitutional provision arise. [Citation omitted.] '

We, therefore, hold that respondent Garvey is not governor
de jure or de facto but merely ex officio or acting governor
invested by constitutional mandate with all of the powers and
duties of that high office, which devolve upon him by virtue of
the fact that he is secretary of state. Respondent, however, is
entitled to physical possession of the office space and facilities
provided for the chief execuitive of the state, but as no provision
has been made that the emoluments of the office of governor
inure to the secretary of state when acting as governor he is
entitled only to the compensation provided for the secretary of
state. /d. at 157-158.

Since Idaho’s constitutional provision provides that the lieutenant governor is
entitled to “the powers, duties and emoluments™ of the office of governor, it
seems clear that the lieutenant governor would acceed to the governor’s salary
whenever he assumed the role of that chief executive, regardless of whether it
was determined that he held the office de facto or de jure, ormerelyex officio or
as acting governor. The question of whether the lieutenant governor remains
further entitled to the emoluments, including salary, of thar office while the
gubernatorial duties have devolved upon him is still an open’ one.” As noted
herein, courts have gone both ways on the issue, some holding that the person
may draw both salaries even where there is an express constitutional prohibition
against an officer of state government being paid more than one salary. Only the
courts may provide the definitive anwer for Idaho to that dilemma.

In Srate ex rel. Chatterton v. Grant, 12 Wyo I, 73 P. 470 (1903), Chatterton,
Wyoming secretary of state, became acting governor upon the death of the
incumbent governor by virtue of that state’s constitution. He continued also to
perform the duties of secretary of state. He sued'to recover salaryas secretary of
state and also as governor. The Wyommg Supreme Court permitted him to
recover both salaries, holding, in effect, that he was performmg, with
constitutional sariction, the duties of both ofﬁces, and ruled:”

It certainly cannot be held that the offices of Governor and
Secretary of State are incompatible, in the sense that the same
person, if Secretary of State, cannot legally act.in the dual
capacity and perform the duties of each office, upon'the death,
disability, or resignation of the Governor, since the
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Constitution and statutes expressly require it. No question of
compatlblllty is mvolved 73 P. at 472.

In Nevada in State ex rel. Hardin v. Sadler, 23 Nev. 356,47 P. 450 (1897), the
Nevada Constitution provided for devolution of powers and duties of the office
of governor upon the lieutenant governor for the residue of the term or until any
disability should cease. Construmg this provision, the Nevada Supreme Court
ru]ed '

If a vacancy occurs in the office of governor, the powers and
duties of the office devolve upon the lieutenant governor. But
there is no vacancy created thereby in the office of lieutenant
governor. The officer remains lieutenant governor, but
invested with the powers and duties of governor. 47 P. at 450.

Though the Nevada Court chose to use the term “vacancy” regarding the status
occurring in the office of governor, it would appear that the better reasoned
conclusion, supported by most case law, is that no true “vacancy” does occur in
the governor’s.office through death, resignation, disability, or the like, inasmuch
as the Constitution calls-for:mandatory, automatic succession in such cases.
Thus, in no instant of time can a true “vacancy” be deemed to have occurred so
long as there remains a constitutionally designated and qualified officer able to
assume the powers, duties and emoluments of the office of governor.

In yet another Nevada Supreme Court case, Stateex rel. Sadler v. La Grave,
23 Nev. 216 45 P. 243, 35'L.R.A. 233 (1896), the Nevada state comptroller
contended that when the powers and duties of the office of governor devolved
upon the lieutenant govemor by virtue of that state’s Constitution (similar to
Idaho’s), no change occursin the position of that officer, who remains lieutenant
governor, exercising the powers and duties of the governor, but not entitled to
the salary attached. to the office. The Nevada Supreme Court held that the
lieutenant governor while .acting govemor was entitled to the salary attached to
the office of govemor Concurnng, Chief Justice Bigelow noted:

I concur in the judgment, but do not wish to be understood
thereby as holdmg that, upon the death of the governor, the
lneutenant governor ‘becomes“ govemor in the full sense of the
term. Justice Belknap’s opmlon might possibly be so
construed 45 P.at 245. ‘

In Furtrell v..Oldham, 107 Ark. 386, 155 S.W. 501, Ann. Cas. 1915A, 571
(1913), as stated: by the Court

‘Th,e c_ase_‘.tums onzthe.qucstion whether, on the resignation of
the Governor, the then incumbent of the office of president of
the senate succeeded to thevacated office, or whether merely as
such; presxdent .of .the. .senate .the powers, duties, ‘and
emoluments of the office of Governor devolved upon him whlle
he remained. president.: 155 S.W. at 503. . .

65



OPINIONS OF THE ATTORNEY GENERAL 77-1

As will be seen from the style of the question the constitutional provnsnon in
Arkansas relating to devolution when a governor leaves . .office is. virtually
identical to that of Idaho, except that their presndent of the senate is apparently
not also termed lieutenant governor, as is the case in Idaho. The Court
concluded:

If the framers of the Constitution had intended to provide for
the devolution of the office of Governor, in case of vacancy by
resignation, or otherwise, upon the president of the senate, that
intention could easily have been expressed in appropriate
words. But they chose other tems whlch clearly observe the
distinction between the course of succession of the office itself
and the mere devolution of the duties and emoluments of the
office for the time being, and deliberately adopted the latter as
the best means of having the government administered until the
people themselves can elect a governor Id. at 5085.

In the case of People ex rel. Limhv Budd, ll4 Cal. 168, 4SP 1060(1896), the
lieutenant governor died during his term and the governor appointed a
successor. Both parties conceded that the vacancy caused by the death of the
incumbent was one which the governor had the power to fill. Construing
California’s constitutional provision relating to ‘“‘vacancies™ in the offices of
governor and lieutenant governor, the Court noted: :

It will be seen that in case of a vacancy in the office of governor
the vacancy is not to be filled, but the powers and duties
devolve upon the lieutenant governor, who does not cease to be
lieutenant governor. [Emphasis supplied.] Under such
circumstances it would hardly be contended that when the
powers and duties of the governor devolve upon the lieutenant
governor the latter theréby becomes governor, and can thereby
appoint a lieutenant governor. Nor do_I think it could be
contended that when the presndent pro tempore of the senate
acts as governor he could appoint a person to fill the vacancyin
the office of lieutenant governor. If he could, he would then
appoint himself out of office, and it would be his dutytodo so.

But it is conceded by the parties that upon the death of the
lieutenant governor the governor may fill the vacancy by
appointment. This is unmistakably within the language.of
section 8, art. S [California Constitution] . . . 45 P. at 1060.

Though considering whether a deputy was authorized to assume the duties of
the superintendent of the state insurance department during the absénceé and
inability of the superintendent, the New York appellate court in People ex rel.
Church v. Hopkins, 55 N.Y. 74 (l873) consndered precedent m that state’s
executive branch noting:

But there are precedents which thdugh not jUdicial T regard as‘

entitled to be considered as ‘decisive of the’ questlon under’
consideration. [The New York constitutional provision for-
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. powers:and.duties of governor devolving upon the lieutenant
_governor.were set out.] On the ! I1th day of February, 1828, the
roffice of Governor became vacant by the death of De Witt
. Clinton, the then incumbent of the office, and its powers and

duties, underthe above provision of the Constitution, devolved
upon - Nathanial - Pitcher, then lieutenant governor. The
question arose whether he was to be regarded, in the exercise of
the powers and performance of his duties so vested in him, as

. acting governor, or in the performance of the contingent duties

of lieutenant.governor, and, as a consequence, whether he was
entitled to the salary of the former office, or the compensation
given to the lieutenant governor for his services as such. It was
held by William L. Marcy, then comptroller; that he was to be
regarded as the acting governor, and entitled to thesalary given
by law: to that officer. The same questions, under the same
provision, again arose in 1829, upon the resignation of the
office of governor by Martin Van Buren, and the powers and
duties of the office devolving upon Enos T. Throop, then
lieutenant governor, and were decided in the same way by Silas
Wright, then comptroller. It will be seen that these questions
were identical with that in the present case. We surely shall not
go far astray in following the precedents established by these
able jurists, wise statesmen and rigid economists. 55 N.Y. at 80-
81.

All justices concurred.

It should be readily apparent from the foregoing cases that though several
states have consndered situations similar to that which Idaho faces, under similar
constitutional provisions, there is no consistent underlying thread tying all the
cases together into a uniform pattern. The interpretations of various aspects of
the devolution problem are so diverse that it is perilous for any but a court to
tread in the area. As a consequence of the lack of uniform interpretation this is
one situation where the Attorney General believes that discretion and duty both
require submission of the basic quesnon and its numerous sidé ISSUCS to the
Idaho Supreme Court in the first instance.

AUTHORITIES CONSIDERED:
l. Iduho Constitution, Article 4, §§ 6, 12 & 13.
2. Idaho Code, Sections 50904 & 50-914.

3. ldaho Cases Moon v. Masters, 73 Idaho 146, 247 P. 2d 158 ( 1952), Budge
v. foord 26 ldaho '521,.144 P. 333 (l9l4)

4. Umted Slales Consmuuon, Artlcle 2 § 6.

5. Other c';ases': Merriam v. Clinch, 6 Blatchf. 5 Fed. Cas. No.9,460(S.D. N.Y.
1867);. Srare ex.rel..De Concini v. Garvey, 67 Ariz..304, 195 P.2d. 153 (1948);
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Furtell v. Oldham, 107 Ark. 386, 155 S.W. Ann: Cas. 1915A,:571 (1913); People
ex rel. Lynch v. Budd, 114 Cal. 168, 45 P. 1060 (1896); People ex rel. Parks v.
Cornforth, 34 Col. 107, 81 P. 871 (1905); State ex rel.: Lamey. v. Mitchell, 97
Mont. 252, 34 P.2d 369 (1934); Stateex rel: Hardin v. Sadler, 23 Nev. 356,47 P.
450 (1897); State ex rel. Sadler v. La Grave,23 Nev. 216,45 P.24335L:R.A. 233
(1896); State v. Heller, 63 N.J. Law. 105, 42 A. 155, 57, L.R.A. 312 (1899);
People ex rel. Church v. Hopkins, 55 N.Y. 74 (1873); State ex rel-O’'Hara v.
Appling, 215 Or. 303, 334 P.2d 482 (1959); Olcott v. Hoff, 92 Or. 462,181 P. 466
(1919); Chadwick v. Earhart, 11 Or. 389, 4 P. 1180(1884); State ex rel. Murphy
v. McBride, 29 Wash. 335, 70 P. 25 (l902), Smle exrel. Chauerlon V. Gram 12
Wyo. 1, 73 P. 470 (1903).

DATED this 4th day of January, 1977.
ATTORNEY GENERALOFTHE STATEOF lDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

PETER E. HEISER, JR.
Chief Deputy Attorney General
State of Idaho

ATTORFNEY GENERAL OPINION NO. 77-2

TO: Bartlett R. Brown
Director, Idaho Department of Labor
"and Industrial Services
317 Main Street, Room 400
Boise, Idaho 83720

Per Request for Attorney General Qpinion.
QUESTIONS PRESENTED:

1. Can the Director of the Department of Labor and Industrial Services, by
the authority of Idaho Code § 394009, require the certification of peréonnel to
supervise the installation of plumbmg, heating, and electrical systems in:mobile
homes manufactured in Idaho, or is'the course of actionin conflict thh HUD
Proceduraland Enforcement Regulations 3282.11(c),40 FR N0:244, ...
CFR —________(1976), which regulation provides.that the Federal regulatlons
shall be the exclusive system for enforcement ofthe:F ederal moblle home safety
standards" . .

2; If Idaho Code § 39-4009 mnnot be enforced by the Department beéause it
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is preempted: by the Federal regulations, can the Department, through its
electrical laws, Idaho Code § 54-1001 et seq, and its plumbing laws, Idaho Code
§ 39-2701 ‘et seq, require that all plumbing and electrical installations in mobile
homes manufactured in Idaho be done by licensed journeyman plumbers and
electricians?

CONCLUSIONS:

. The Director of the Department of Labor and Industrial Services may,
by the authority of Idaho Code § 39-4009, require the certification of personnel
to supervise the installation. of plumbing, heating and electrical systems in
mobile homes manufactured in Idaho, as this requirement is not a “system for
enforcement of the Federal standards or of identical state standards™ and as such
is not barred by the preemption section contained in § 3282.11(c) of the Federal
Mobile Home Procedural and Enforcement Regulations.

2. If it were found that in fact Idaho Code § 39-4009 could not be enforced
because it was preempted by Federal regulations, then the Department could,
through its electrical laws, Idaho Code § 54-1001 erseq, and its plumbing laws,
Idaho Code § 39-2701 et seq, require that all plumbing and electrical
installations in ‘mobile homes manufactured in ldaho be done by licensed
plumbers and electricians.

ANALYSIS:

The questions that you raise pose a question of preemption — whether
Federal laws and regulations’' governing the enforcement of mobile home
construction and safety standards preclude the enforcement of pre-exnstmg state
laws regarding mobile homes. To resolve this question an examination of the
appllcable state and- Federal law is necessary.

ln the 1971 leglslatlve session, the Idaho Legislature enacted a law relating to
mobile homes and recreational vehicles, which law was codified as Idaho Code §
39-4001 er seq. Contained in this new law, as Idaho Code § 39-4009, was a
requirement that, at all times that-a mobile home or recreational vehicle plant is
manufacturing plumbing, heating, or electrical systems, or such systeins are
being installed in mobile homes or recreational vehicles, this shall be done under
the supervision of individuals certified by the director of the Department of
Labor and Industrial Services-as qualified to supervise the installation of
[ plumbing,.heating orelectrical systemsin mobile‘homes or recreational vehicles.

On August 22 1974 as Pubhc Law 93-383, 42 U.S. C. § 5401 et seq, Congress
passed the National Mobile Home Construction and Safety Standards Act of
1974. This law: contained, inter alia, a section providing for supremacy of
Federal standards in cases of conf hct Thls sectlon 604(d) reads as follows:

“(w)henever a Federal mobtle home constructlon and safety

establlsh or td continue m effect wnth respect to any mobile
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home covered, any standard regarding construction or safety
applicable to the same aspect of performance of such mobile
home which is not identical to tg¢ Federal - Moblle Home
Construction and Safety Standard.” .

A basically identical provision can be found in the Federal Mobile Home
Procedural and Enforcement Regulations, § 3282.11(a). Thus, thoughthe intent
of Congress was that state and federal standards be identical as to aspects of
mobile home construction and safety covered by the Federal rules, there wasno
indication that a state could not enforce standards regarding aspects of mobile
home construction and safety which were not covered by the Federal rules. In
fact, the Act, in § 623(a), specifically authorizes a state to promulgate or enforce
standards regarding mobile homes in such a situation. It reads:

“(n)othing in this title shall prevent any state agency. or court
from asserting jurisdiction under state law over any mobile
home construction or safety issue with respect-to which no
Federal mobile home construction or safety standard has been
established pursuant to the provisions of section 604.”

The “standards™ to which reference is made above are the Federal Mobile
Home Construction and Safety Standards, codified in 24 CFR § 280.1 ef seq
(1976). They provide, inter alia, for certain requirements and standards
regarding plumbing and electrical installations. The subpart of these regulations
dealing with electrical installations in mobile homes, § 280.801 er seq provides
that in addition to the requirements and standards set out therein, all other
apphcable provisions of the National Electrical Code shall be followed if they
are not in conflict with the Federal standards. .

The general laws of the state of Idaho dealing with electrical safety, ldaho
Code § 54-1001 er seq, provide that as a matter of policy, all electrical
installations in Idaho shall be done substantially in accord with the National
Electrical Code of 1971, as amended. (see ldaho Code § 54-1001). The electrical
law also requires that all electrical installations in lIdaho.be done by or.under the
supervision of a; licensed journeyman electrician (see Idaho Code §
54-1003A(2)): ‘- .

As discussed above, the journeyman licehsing.requifement ‘was. i‘elaxcd by
Idaho Code § 39-4009 with regard to electrical installations in, mobile homes.
The certified supervisor requirement was.designed to serve two purposes here:

l. to see that the provisions of the National Electrical Code, covering aspects
of mobile home electrical mstallatlon not covered by the Federal standards,
complied with. . . S

2 As an alternative to L.C. § 54-1003A(2), which Tequires that all electrical
installations in Idaho be done by or under-the supervision of a. licensed
journeyman electrician. It was felt that some famlhanty thh‘the National
Electrical Code should be required, regardmg those sections relatu;lg.tqﬂelectrlcal
installations in mobile homes, but that the comprehensnve code famlhamy and
experience requxred of a journeyman "could be waived. L
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Similarly, the plumbing laws of the State of Idaho provide that all plumbing
installations shall be done in a manner substantially in accord with the Uniform
Plumbing Code. I.C. § 39-2701. Furthermore, the plumbing laws require that all
plumbing installations be done by appropriately licensed journeymen. L.C. §§
30-2715, 39-2716.

The standards for plumbing installations in mobile homes are set out in 24
CFR § 280.601 er seq. Unlike the section of the Federal Standards dealing with
electrical installations, there is no section specifically providing: that consistent
provisions of the Uniform Plumbing Code may also be enforced.. However, in
light of the broad statutory authorization in § 623(a) of the Act, which permitsa
state to enforce consistent additional standards, it is clear that such a course of
action would be permissable.

As with electrical installations, the certified supervisor requirement relating to
plumbing installations was designed to serve two purposes:

. To ensure that applicable provisions of the Uniform Plumbing Code,
covering aspects of mobile home plumbing installations not covered by the
Federal standards, are being complied with..

2. As an alternative to the journeyman licensing requirement.

Given the fact that there are sections in the Federal act and regulations dealing
with the questions of preemption and supremacy of Federal legislation, it is
necessary to examine some pertinent case law to determine the extent to which
Federal and State government agencies may regulate the same area.

It is clear that where congress exercises its commerce power to regulate a
particular field, and state regulation is in conflict, either expressly or impliedly,
then the state regulation becomes inoperative and the Federal statute exclusive
in its application..Cloverleaf Co. v. Patterson, 315 U.S. 148.(1942). By the same
token, state action is permitted when the Federal statute does not cover the
particular point regulated.: See. Welch Co. v. New Hampshire, 306 U.S. 79, 85
(1939); Eichholtz v. Comm’'n, 306 U.S..268, 274 (1939); Savage v. Jones, 225
US. 501 (1912);- Florida Lime & Avocado Growers v. Paul, 373 U.S. 132, 142
(1963). Finally, it has been held that Congress may attach an express preemption
clause to -regulatory legislation, thereby prohibiting any concurrent or
subsequent -action by states or their political subdivisions in that area of
regulation. .Chemical Specialties Mfrs. Ass’'nv. Clark, 482 F.2d 325 (5th Cir.
1973). However, where there is a preemption section in a statute, especially one
dealing with the area of state police power, it shall be construed narrowly and
preemption will not be presumed C hrlsler Corp v. Tofam 419 F.2d 499 (2nd
Cir. 1969) (cntatlons omltted)

At thls pomt. then, we must examine the 1daho provnsnon relating to certified
supervisors;; Idaho Code §39-4009, in. light of provisions of the Federal lawsand -
regulations dealing.with-preemption. with due regard for the above cited court
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The principal section in the Mobile Home Procedural:and: Enforcement
Regulations which might arguably raise a quest|on of preemptlon is §
3282.11(c). It reads as follows:

“ ... (t)hese regulations establish the exclusive system for
enforcement of the Federal standards. No state may establish
or keep in effect, through a building code enforcement system
or otherwise, procedures or requirements which constitute
systems for enforcement of the Federal Standards: or of -
identical . State Standards which are outsrde the system
established in these regulations . . . " -

It must be noted at this point that the Federal regulations do not contain a
requlrement as to certified supervisors. The questlon then becomes one of
statutory interpretation: is the certified supervisor requirement of Idaho Code §
39-4009 a * system of enforcement of the Federal standards or. of identical
state standards " and as such preempted by § 3282 Il(c)"

As discussed earlier in this Opinion, the requlrement of certlﬁed superwsors
for plumbing and electrical installations is designed to:

1. ensure that plumbing and electrical installationsin mobile homes are being
done in conformance with applicable provrsrons of the Uniform Plumbing Code
and National Electrical Code (i.e. those provisions applicableto mobile homes
which cover aspects of mobile home electrical and plumbing systems not covered
by the Federal standards).

2. act as a substitute requirement to the provisions in the plumbing and
electrical laws requiring all such work in-Idaho-to-be done by or under the
supervision of appropriately licensed Journeymen - .

As such, ‘the requirement lsnot a system of enforcement of the. Federal
standards.” What aspect of the supervisor's job will deal with enforcement, will
be directed towards the enforcement of the uniform laws dealing with plumbing
and electrical installations, ratherthan with enforcement of 'the ‘Féderal
standards or of identical state standards, and on that basis can bejustified legally
notwithstanding § 3282.11(c) of the -Federal ‘Mobile Home Procedural and
Enforcement Regulations. Therefore, it is the opinion of this office. that the
Idaho Department of Labor and Industrial Servicesmay continue to enforce the
requirement in Idaho Code § 39-4009for certification of individuals to supervise
plumbing, heating, and electrical installation in moblle homes manufactured in
Idaho. RN I B

As a result of the above opinion, it is not essentlal to reach your'second
question, which is whether, if the certified supervisor requnrement could not be
enforced by the Department, the Department could requrre that:all:plumbing
and electrical work on mobile homes :manufactured:in' 1daho:be: done by
appropriately licensed journeymen. For your:reference; however, this questlon
will be answered anyway as if the certified supervrsor requirement was. not in
existence.
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From a readlng of the electrical laws, Idaho Code § 54-1001 er seq, and the
plumbing laws, Idaho Code § 39- 2701 et seq, it is obvious that the journeyman
licensing laws, found in Idaho Code §§ 54-1003A(2) and 39-2715, respectively,
impose a requirement independent of any state or federal law or regulation
dealing with mobile home manufacture or construction. Rather than being a
system of enforcement of mobile home standards, as would be prohibited by
Regulation 3282.11(c), the Journeyman licensing laws serve a much broader
purpose: that of ensuring that all plumbing and electrical work is done by
quahﬁed experienced and competent personnel. This would be not less the case
in the mobile home area than in any other type of plumbing and electrical
installations.

Idaho Code § 394009, in lmposmg the certified supervnsor requirement, does
not requu'e that such _supervisors be licensed Journeymen or electricians.
However, it is the opinion of this office that, ifat some point in the future Idaho
Code § 39-4009 were removed from the Idaho laws, that the Idaho Department
of Labor and lndustrial Services could, by the authority of its plumbing and
electrical laws, reqmre that all plumbing and electrical installations in mobile
homes manufactured in Idaho be done by llcensed Journeymen

A UTHORITIES CONSIDERED

1. Idaho Code Sections 39-4009 39-2701 et seq, 54-1001 et seq, 54-1003A(2),
39-2715, 39-27!6

2. Other authorities:

(a) Federal siatutes and regulatioﬁ;v.'.40 FR No. 244, CFR
 (1976) §§ 3282.11(c), 3282.11(a); 24 CFR §§ 280.801 erseq, 280.601 er
seq; Pub. Law 93-383, 42 U.S.C. 5401 .er seq, §§ 604(d), 623(a). -

(b) Federal cases: Cloverleaf Co. v. Patterson, 315 US 148 (1942); Welch
Co. v. New Hampshire, 306 US 79, 85 (1939); Eichholz v. Comm’n, 306 US 268,
274.(1939); ‘Savage v.:Jones, 225-US 501 (1912); Florida Lime & Avocado
Growers v.. Paul; 373:US. 132, 142°(1962);Chemical Specialties Mfrs. Ass'n v.
Clark, 482 F.2d- 325 (5th Cir, 1973); Chrysler Corp v. Tofan y,419 F.2d 499 (2nd
Cir. 1969) (cltauons ommed) :

(c) National: Electrlcal Code (N F. P A 1975); Uniform Plumbing Code
(I.C.B. O l976) ; »

DATED thls Sth day of January, 1977.
ATTORNEY GENERAL OFTHE STATE OFIDAHO
WAYNE L KlDWELL

ANALYSIS BY

THOMAS H., SWINEHART s
Assistant’ Attorney ‘General -
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ATTORNEY GENERAL OPINION NO. 77-3 -

TO: - Honorable Jack Kennevick
State Representative
1 Mesa Vista Drive
Boise, Idaho 83705

Per Request for Attorney General Opinion.

QUESTION PRESENTED:

Can the Idaho Department of Labor and. Industrial Services require the
installation of Idaho insignia on recreational vehicles manufactured in Idaho,
which are being exported from Idaho, and are not being offered for rent, lease or
sale in the state?

CONCLUSION:

The ldaho Department of Labor and Industrial Services may, through
reciprocal agreements entered into with other ‘states and approved by. the
Attorney General's office, conduct inspection of recreational vehicles during
manufacture in 1daho, and affix an insignia showing compliance with applicable
codes and regulations, even ifthe vehicle itself is not offered for rent, lease or sale
in Idaho, provided that the state of ultimate destination for sale is one with
which Idaho has a valid reciprocal agreement regarding plan approvals and
inspection. The Department may not require an Idaho insignia to be.affixed to
units exported if the state of ultimate destination is not one ‘with which the
Department has a valid reciprocal agreement

ANALYSIS:

You indicate in your letter requesting this opinion that yourquestion is posed
with regard to reciprocal agreements. for inspection and plan-approvals:of
recreational vehicles which the Idaho Department .of- Labor and‘ Industrial
Services has entered into with the states of Arizona.and Washington.: -

As you. note in your letter, the validity of these agreements was upheld by
Idaho Attorney General Opinion No. 76-43, issued by this office on August 4,
1976. Contained in the agreements approved by the Attorney General is'the
following clause: , o

‘... the states party to this agreement shall require the insignias
or labels of the state of manufacture and the statein which such
unit is sold, shall-be attached.in a conspicuous place to each
recreational vehicle and the appropriate fee therefore shall be
paid to the respective states by the manufacturer NS S SE AN

The above provision is the means by which the agreeing,states have effected-a
reciprocal recognition of the other state’s plan approvals:and. inspections::
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.. The purpose and effect of such a reciprocal agreement is to permit a state
where recreational .vehicles are manufactured to do the on-site monitoring and
inspection of the manufacturing-process, rather than having representatives of
the state of ultimate saletravel to the state of manufacture to do the inspection.
The insignia attached to the vehicle by the state of manufacture is in effect a
representation that the plans for said vehicle have been reviewed and approved
and that the unit-was inspected durlng manufacture.

In the l97l Idaho Jeglslauve session, a bill was passed regardmg mobile homes
and recreational ‘vehicles, and this bill was codified as 1.C. § 394001 ez seq.
Included in that act was a section (I.C. § 39-4007) which gave the Director of the
Department- of Labor and Industrial Services two choices regarding the
treatment of recreational vehicles manufactured outsnde of the State of Idaho
and imported ‘into the state:

1. He may make a determination that the laws and regulations of the
manufacturing state relating to recreational vehicles are at least as stringent as
those in Idaho, and may thereafter provide that a unit manufactured in that state
will be deemed to have complied- with Idaho’s requirements. The Attorney
General's office, in its previous Opinion No. 76-43, interpreted this section as
authorizing an: agreement whereby the manufacturing state would do plan
approval and inspection and the state of ultimate sale would accept this as
evidence of compliance with its law.

2. To have inspectors certified by the State of Idaho perform actual
inspections: during the manufacturmg process, to determine compliance with
Idaho’s codes and regulations.

As can clearly be seen, it is to the advantage of all involved parties for the state
of Idaho to enter ‘into reciprocal agreements for plan approval and inspection
with other states. The buyer ultimately benefits because the reduced cost of
inspection at least theoretically reduces the retail price of the unit. -The
manufacturer benefits because he will know that he will be able to market his
unit in any state which has a reciprocal agreement with his state of manufacture,
without having to wait for inspection and design approval by the selling state.
The dealer will similarly benefit by the shortening of the approval time. By
definition, though, a reciprocal agreement contemplates duties as well as rights
on both sides. Therefore, under such agreements, the state of Idaho agrees to
perform the same functions for the agreeing state as are being performed for
Idaho.

You are correct in your reading of SCR:143 that it only requires the affixing of
an Idaho insignia if the recreational vehicle is offered for rent, lease or sale in the
State of Idaho. Furthermore, Attorney General Opinion No. 74-11, issued by
this office on.July 23, 1973, provides that the insigniarequirement of 1.C. § 39-
4005 can be enforced 'by the State of Idaho only with regard.to ‘those units
offered for rent, lease or sale within the state. However, with regard to the
present situation, it should be noted that the State.of ldaho, as a party to a
reciprocal agreement entered into pursuant to 1.C. § 39-4007, is not requiring
that an insignia be affixed to a,vehicle being exported from thestate. Itis merely
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agreeing to perform the functions of plan approval and.inspections for units for
the state with whichit has the reciprocal agreement and which willultimately sell
the unit. It is the state of ultimate sale, rather than thestate of Idaho, which is
requiring that the Idaho-insignia be attached before lmportatron into that state.

Therefore 1t is the opinion of this office that the ldaho Department of Labor
and Industrial Services may, through reciprocal agreements entered into with
other states and approved by this office, inspect recreational vehicles
manufactured in the state of Idaho and attach a Department insignia of
compliance, even as to those vehicles which are to. be exported from the state,
provided that the state of ultimate destinationis one- with which the state of
Idaho has a valid reciprocal agreement regarding plan approval and inspection.
The Department may not require such an insignia to be affixed to a vehicle to be
exported if the state of ultimate sale is not one with which the Departmenthasa
valid reciprocal agreement.

AUTHORITIES CONSIDERED:
I. Idaho Code, Sections 39-4005, 39-4007. -

2. Other Ildaho Authority: SCR 143. 1976 ldaho Sessiortlaws; Idaho
Attorney General Opinions 74-11, 76-43. . :

DATED this 7th day of January, 1977.
ATTORNEY GENERAL OF THE STATE OF lDAHO
WAYNE L. KIDWELL

ANALYSIS BY:

THOMAS H. SWINEHART
Assistant Attorney General .

ATTORNEY GENERAL OPlNlON NO 77-4

TO: - Kermeth Paul Adler ‘
: Prosecuting Attorney
Adams County
P.O. Box 586 -
Councrl ldaho 83612 »

Per Request for Attomey General Opmlon
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QUESTIONS PRESENTED:

l. May a county pay moving and settlemerit expenses to a medical doctor as
an inducement to settling and practicing in that county?

2. May a county guaranteé a minimum monthly income to a new doctor for a
fixed number of months during his initial settlement in the county?

" 3. Ifthe county cannot, through its commissioners, do any of theabove, may
a community hospital board duly constituted pursuant to /daho Code § 31-3605
do the same?

CONCLUSIONS:

1. Under existing Idaho law a county may not pay moving and settlement
expenses to a.medical doctor as an inducement to settle and practice in the
county unless the physician will be — or is — an employee of that county.

2. Under existing Idaho law a county may not guaranteea minimum monthly
income to a new physicianfor a fixed number of months solely as an inducement
to establish practice in that county.

3. The conclusions reached in this opinion extend also to éommunity hospital
boards duly constituted pursuant to § 31-3601, et seq.. Idaho Code.

ANALYSIS:

Governmental subdivisions within the State of Idaho have considerable
flexibility in managing their fiscal affairs. As the State continues to grow, these
duties become more complex. Local fiscal control is not unbridled, however, for
parameters have been established within our legal system. The underlying
requlrement for governmental expendlture at the local level is precisely
expressed in the Statc 's constitution as follows:

“No county, city, town, township, board of education, or
school district, or other subdivision, shall lend, or pledge the
credit or faith thereof directly or mdlrectly. in any manner, to
orin ald of any |nd|v1dual ‘association, orcorporation,forany
amount or for any purpose whatever, or become responsnble
for any debt contract or liability of any individual, association
or corporation in or out of this“state.” Art. 8, § 4, I/daho
Constitution.

This Ianguage requlres that taxpayers dollars be spent for governmental
purposes only Subsidy of private enterprise or interest through expenditure of
tax dollars is not: penmtted by the Idaho Consmunon

AlthOugh the _mtent of ‘the” constltutlon is clear, its application may on
occasion create confusxon, for, govemmcntal expendltures usually.resultinsome
form of beneﬁts to prlvate mdmduals andi mterests F orexample, whena county
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employs a contractor to construct a public building, the contractor benefits from
the agreement he has made. But this type of transaction does not fall within the
prohibition of Art. 8, § 4, Idaho Constitution. In order to distinguish proscribed
activities from those which are allowable, the courts have fashioned guidelines
and tests for the spending of public money.

The test normally applied is the “public purpose™ doctrine. If a “public
purpose” exists, the expenditure is legal even though benefits may also accrue
within the private sector. The doctrine has been explained by the Supreme Court
of New Jersey as follows:

“Generally, ‘public purpose’ connotes an activity which serves
as a benefit to the community as a whole, and which, at the
same time is directly related to the functions of government.”
Roe v. Kervick, 199 A.2d 834 (N.J. 1964).

The Supreme Court of Arizona recently addressed the public purpose doctrine
in Town of Gila Bendv. Walled Lake Door Company, 490 P.2d 551 (Ariz. 1971),

saying:

“Public funds are to be expended only for ‘public purposes’ and
cannot be used to foster or promote the purely private or
personal interests of any individual.” 490 P.2d at 555.

Under these definitions, county expeditures, in order to be legal, must benefit the
community as a whole and, in addition, must be related directly to the function
of government. In short, a showing that the community as a whole may-be
benefited in some manner is not in itself enough to satisfy the “public purpose”
test.

i

" The “public purpose™ doctrine was applied by the Idaho Supreme Court in
Village of Moyie Springs, Idaho v. Aurora Manufacturing Company, 353 P.2d
767 (1daho 1960). In that case, the Court held that a city could not
constitutionally promote industrial development by providing the industry with
monetary assistance. The Court said:

“The proprietary powers of municipal corporations in this state
are limited to functions and purposes which are municipal and
public in character as distinguished from those which are
private in character and engaged infor private profit.” 353 P 2d
at 773.

The argument that the expenditure would benefit the public through
employment, taxes and other indirect benefits was rejected by the Court Wthh
said:

“We do not agree that an incidental or indirect benefit to the

_public. can transform a private industrial enterprise intoa "
public one, or imbue it thh a publlc purpose "353 P 2d at 773 '
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When the public purpose doctrine as explained in Moyie Springs, supra, is
applied to the factual situation confronted by this opinion, it becomes quickly
apparent that such payments cannot legally be made. True, many persons in the
county will surely benefit if a physician is present there, but the expenditureisin
no way related to the functions of county government. Any money expended
benefits the:private practitioner directly, and the only benefit to the county
accrues indirectly through medical services rendered to residents of that county.
The only consideration that the county receives for the payment is establishment
of a physician’s practice within the boundaries of the county. Residents within
the county, of course, benefit when a doctor is readily available, but they still
must pay for any services which they receive through this private practice.

No case has been found directly on this point. However, similar cases have
been found in several jurisdictions. For example, in Foster v. North Carolina
Medical Care Commission, 195 S.E.2d 517 (N.C.-1973), public funds were being
spent to finance the construction of a hospital which would be operated privately
upon its completion. The Court held that this was not an expenditure for public
purpose and was, therefore, unconstitutional.

In Hamilton v. City of Anniston, 27 S.2d 857 (Ala. 1946), the Supreme Court
of Alabama was faced with a city’s plan to provide office space in a city hospital
for use by private practitioners. The space would be used, among other things, in
the physicians’ private practice. Although it appeared that the hospital — and
thus the city — would benefit from these transactions, the Court struck down the
proposal because it was not a *“public purpose™.

Review of several treatises on municipal and county expenditures reveals no
case permitting subsidies to private physicians. In fact, in addition to the
instances already-noted, Courts, applying the public purpose doctrine, have
disapproved local aid to fraternal organizations, benefits to industry for locating
in the area, aid to private water companies, assistance to private concerns
developing natural resources, aid to navigation companies, steamship lines,
railroads and '‘many - other such entities. See - McQuillan, Municipal
Corporations, (3rd Ed.) § 39.26.

For a general discussion of the public purpose doctrine in the area of local
government expenditures "and its application in specific situations, see
McQuillan, ‘Municipal Corporations (3rd Ed.) § 39.19, et seq.; Antieau’s Local
Government Law, County Law, Vol. 4, § 43.03; 56 Am. Jur. 2d Municipal
Corporations, §§ 588-591; 64 C.J.S. Municipal Corporations §§ 1835-1845.

We must conclude from the relevant authorities that the payment of moving
expenses and guaranteed monetary income to a physican for an inducement to
locate in the county is a direct subsidy to the physician which cannot be found
legal through the public purpose doctrine. Although the public purpose doctrine
is dispositive of this i issue, we think the expenditure would also be highly suspect
under the equal protection:clause of the United States Constitution. One reason
for this is that under such a policy, one profession is assisted whereas other
professions are not. Here, the payment is made only to a member of the medical
profession. The reason given is that the' community needs a doctor, and this is a
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laudable reason. But if such a policy is instituted; any. person whose trade or
profession does not yet exist in the county could demand pubhc subsidy while he
seeks to establish his practice. The demand could be made by such diverse
groups as dentists, psychologists, building contractors, taxidermists, and,
perhaps, even by lawyers. Another ground for holding such a policy
constitutionally suspect under the equal protection clause is that an individual in
the medical profession receives county assistance whereas another physician in
the county may receive no assistance whatever. For instance, a doctor locating in
the county after the first physician is confronted by competition that is
subsidized by the county.

This opinion concludes that payments to a physician by a county as an
inducement to moving there are not in compliance with constitutional
mandates. It does notsayor lmply that- paymentsto private physncnans by.county
government are necessarily improper. Many instances may arise which make
such payments appropriate. The most common situation would be where the
physician is employed by the county on a full or part-time basis. In this case, he
could certainly be reimbursed for his services to the county whether he has, in
addition, a private practice or not. [Of course, any payments made must be
commensurate with the services received, and they must be made in good faith
and not as a round about method of establishing a public subsidy]. The crucial
distinction here is between payments made for services rendered by the physncnan
to the county as opposed to payments made as a direct subsndy to the physician
with no employment involved. It is the latter situation which is constltutlonally
wrong.

After reviewing the statutory authority for county hospital boards found in §
31-3601, Idaho Code, we believe that the conclusions reached in this-opinion
apply also to any payments which may be made by county hospital boards.
Under Title 31, hospital boards are created by the board- of .county
commissioners to administer county hospitals. -As- creatures of county
government, -their actions are subject to the provisions of Art. 8, § 4, Idaho
Constitution either through that section’s use of the word county”™ or its use of
the words “other subdivision™. .

In the final analysis, this opinion concludes that payments may be made to
private practitioners for services which benefit the publicand arerelated insome
manner to the functions of county government. If the payment is madesolely as
an inducement to the private practitioner to locate in the county, it fails to meet

the “public purpose™ test established by judicial decisions, and is therefore in
controvention of Art. 8, § 4, Idaho Constitution.

AUTHORITIES CONSIDERED:
1. Art. 8 § 4, Idaho Consliluﬁbn

2. Vzllage of Moyie Springs, Idaho v. Aurora Manufacmrmg Compan y, 353
P.2d 767 (Idaho 1960). , 5

3. Roe v. Kervick, 199 A.2d 834 (N, '1964).'
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4. Fosterv. North Carolma Medu'al Care Commission, 195S.E.2d 517 (N.C.
1973). i

5. Hamilton v. City of Annislon, 27 S.2d 857 (Ala. 1946).

6. Town of Gila Bend v. Walled Lake Door Company, 490 P.2d 55! (Ariz.
1971).

7. McQuillan. Mum'cipal Corporations, (3rd Ed.) § 39.19, et seq.
8. Antieaus, Local‘Go'vernmem Law, County Law Vol. 4 § 43.03.
9. 56 Am. Jur. Zd Munieipal Corporations, §§ 58‘8-59l.
10. 64 C.J.S. Mu.nlcipal-Cornorations, §§‘l835-1845.
DATED this 10th day of January, 1977.
’ ATTORNEYGENERALOFTHESTATEOF]DAHO
WAYNE L. KIDWELL
ANALYSIS BY _
GUY G. HURLBUTT |

Deputy Attorney General
State of Idaho

ATTORNEY GENERAL OPINION NO. 77-5

TO: Jack Warberg, Member ;
Idaho State Board of Hearing Ald Dealers & Fmers
239 Main-Avenue West =~
Twin Falls, Idaho. 83301 o i

Per Request for Attorney General Oplnlon
QUESTION PRESENTED : ’

Are hearing aid dealers and fittersentitled to legally use the term “Certified
Hearing Aid Audiologist,” when they have passed the necessary requrrements of
the Nauonal Hearrng Ald Socrety"

P

CONCLUSION.ﬂ 5

Yes, provrded xhe term is aocompamed by language whlch mdrcates that the

~
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certification is conferred by ihe National Hearing Aid Society..A phrasesuchas
“Hearing Aid Audiologist Certified by the National Hearing Aid Soc1ety would
be proper.

ANALYSIS:

In 1951, the Society of Hearing Audiologists adopted a plan for accrediting
hearing aid specialists and granted the title “Certified Hearing Aid Audiologist™
to those members who met its standards. The National Hearing Aid Society was
formed in 1965 when the Council of State Hearing Aid Association merged with
the Society of Hearing Aid Audiologists. The National Hearing Aid Society has
continued the certification program of its predecessor.

Idaho's Hearing Aid Dealers and Fitters Act, /daho Code Title 54, Chapter 29
was adopted in 1971, It clearly authorizes and intends licensees to use audiology
in their business. ldaho Code § 54-2901(f) defines the “Practice of fitting and
dealing in hearing aids™ as

The selection, adaption, and sale of hearing aids and includes
the testing of hearing by means of a audiometer, or by any other
device designed specifically for these purposes.

The Act not only anticipates the practice of audiology, but requires the
licensees to be prof icient in their use of it. /daho Code § 54- 2909(b) requires that
practical tests be given to applicants testing their prof iciency in the technlques
of:

1. pure tone audiometry, including air conduction testing and
bone conduction testing;

2. live voice or recorded voice speech audiometry, including
speech reception threshhold testing and speech dlscnmmatlon
testing;

3. masking when mdlcated

4, recordmg an evaluatlon of audlograms in speech.
audiometry to determine proper selection and adaption of the
hearing aid;

The Act, in Ildaho Code § 59 2912(b), also prov1des for revocatlon or
suspension of a dealers license for:

3 unethlt:al conduct mcludmg

(E) representmg that the service or advme ofa personllcensed et
to practice medicine will be used or made available in the ,
selection, fitting, adjustment, maintenance or repair of Hearing. = "~
aids when that is not true, or using the words “doctor,” “clinic,”

“state certified,™ .or “state: approved™ or any other:term,: ..
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abbreviation, ‘or symbol when it would falsely give the
impression that service is being provided by persons trained in
medicine or audiology, or that the licensee’s service has been
recommended- by the state when such is the case.

This section intends that the public not be misled into the belief that they are
receiving the services ‘of a: person licensed to practice medicine or trained in
medicine or'audiology or that the licensee has been recommended by the state
when such-is not the case.

The term “Cerufied Hearmg Aid Audiologist,” when used by a licensed
hearing aid dealer, puts the public on notice that this individual has been
certified as a hearing aid audiologist, but does not communicate to the public the
entity that so certified the licensee. The general public when viewing the phrase is
not aware that this llcensee is certified by the National Hearing Aid Society.

In the health care field, a certlf ication program for practitioners generally is
sanctioned - and- controlled by state agencies or boards and implies state
certification. The intent of /daho Code § 54-2912(b)(3)(E) is that the public not
be confused in the servcies they are receiving. This could especially apply to the
perception a consumer receives when he views the term “Certified Hearing Aid
Audiologist” used by licensees under the act. It is worthy to note that the “ldaho
Consumer Protection Act,” particularly /daho Code § 48-603(2) identifies as an
unfair method of competition or deceptive practice “causing likelihood of
confusion or of misunderstanding as-to the source, sponsorship, approval, or
certification of goods or servcies.” In order that the public is not confused or
misled into believing the licensee is certified as a Hearing Aid Audiologist by the
state or some entity other than the National Hearing Aid Society, the public
should be informed whenever the phrase is used that is conferred by the Natlonal
Hearing Aid Society.

Idaho Code §<54-2904 exempts certain persons from compliance with the Act.
Particularly, I/daho. Code § 54-2904(b) exempts from licensing certain
individuals practicing audiology by the following language:

This act does not apply to a person who is a physician licensed
to practice in Idaho and an audiologist holding the certificate
of clinical competence provided such person or organization

" employing such persons ddes not engage in the sale of hearing
aids.

Through the-Act’s exception in /daho Code § 54-2904, it is recognized that
certain individuals- have received a post-graduate degree from accredited
colleges: and: universities in audiology and that this degree may qualify these
individuals for a certificate of clinical competence in audidlogy from the
American Speech and Hearing Association. By the’ Act’s-exemption, the
legislature “has - acknowledged the distinction between persons who have a
certificate of clinical competence as a result of post-graduate study in an
accredited college and individuals licensed under the Act: The former are called
“Audiologists™ or"“({?lin'ical Audiologists™ while licensees under the Act who
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meet the National Hearing Aid Society’s requirements are certlﬁed andreferred
to as “Certified. Hearing Aid Audlologxst e

Individuals using the.term “Audlologlst who have received a certlflcate of
clinical competence from the American Speechand Hearing Associationarenot
licensed by the state or under its jurisdiction with respect to the practice of their
profession. The legislature has not enacted any legislation which would-clarify
this position on the use of the terms “Audiologist™ or “Certified. Hearing Aid
Audiologist” other than Idaho Code § 54-2912(b)(3)(E). It has come .to the
attention of this office, however, that legislation is pending before the legislature
regarding the licensing of “Audiologists” and presumably such legislation in'this
area would end any uncertainties in the area of the proper use of the term
“Audiologist.” : .

With due regard to the foregoing, it is the opinion of this office that the use of
the term “Audiologist™ in the phrase “Certified Hearing Aid Audiologist” is
proper, provided that the public is not misled or confused as to the identity of
_the certifying entity. Accordingly, whenever the phrase “Certified Hearing Aid
Audiologist” ‘is utilized, .it should be modified by a phrase-identifying the
National Hearing Aid Society as the certifier. Such phrases as “Hearing Aid
Audiologist Certified by the National Hearing Aid. Society” or “Certified
Hearing Aid Audiologist by the National Hearing Aid Society” .would be
adequate to put the public on notice that the National Hearing Aid Society is the
entity certifying the hearing aid audiologists and avoid any. possibility that the
consumer would be misled into believing this hearing. aid dealer had been
- certified by the state.. . A

AUTHORITIES CONSIDERED:

1. Idaho Code §§ 48-603(2); 54-2901(0, 54-2904; 54-2909¢b)(1), (2), 3), @)
54-2912(b)(3)(E). ,

2. Ariz. Op. Aty Gen. (August 28. 1975).
DATED this 10th day of January, l977
- ATTORNEY GENERALOFTHESTATEOF]DAHO
WAYNE L. KIDWELL
ANALYSIS BY: -

H. THOMAS VANDERFORD
Assistant Attorney General
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.. ATTORNEY GENERAL OPINION NO. 77-6
TO: SenatorVemon K Brassey
Legislative District No. 14
Statehouse.

Building: Mall
Boise, ID 83702

Per Request‘ for 'Attomey General Opinion.
QUESTION PRESENTED:

May the Permanent Building Fund Council use permanent building funds to
make the building programming and.space planning studies needed to provide
the Council and the Department of Administration with the proper information
so they may perform their statutory duties?

CONCLUSION: .

The Permanent Building Fund Advisory Council may use permanent building
funds for building programming and space planning studies necessary for future
construction of state office buildings providing approval is also obtained from
the State Board .of Examiners and providing that monies are appropriated from
the permanent building fund.by- the Idaho.Legislature. However, the statute
rclating to the. Council and its role.in planning state office buildings appears to
be in confllct ‘Therefore, corrective leglslatlon to resolve this problem is
recommended

ANALYSIS:

The answer to the question raised in this opinion depends primarily on a
careful analysis of the development of the State’s duties relating to construction
of state office buildings in Idaho.. The laws pertammg to these duties have
changed over the years.

Initially, in. 1921, the Cormmssmner of Public Works was granted authority
and power to plan for, construct, furnish and prepare all burldmgs for the State
of Idaho. See §.67-2304, Idaho Code, repealed 1974. At this time, there was no
distinct fund set aside for the duties created by § 67-2304. However, in 1947, the
legislature established the. Permanent Building Fund Act, § 57-1101, er seq.,
Idaho Code, whlch created the f und inthe State treasury. Pursuantto § 57-1105,
Idaho Code, the:; fund was. mt»ended to. defray “thecost.of planning, site
purchases and erectnon of publ ‘buildings”. In order to fulfill these purposes, the
fund was perpetua y"a’pprop'rlated, to.the. State Board of Examiners, and the
Board of Examiners was. glven authonty to authorize preparation of plans and
specifications.needed for construction of public bulldmgs See also § 57-1106,
Idaho Code ‘providing i in. part as follows. .

I uxjpt 'se of thls act wrth’regard to future
ng constructxon and rmprovement, that thereshall

’ “lt _‘ S
- public buil
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be laid before the legislature from time to time well organized
plans for necessary public facilities in the interest of intelligent
and orderly legislative consideration and to avoid hasty and
injudicious projects. For execution of that purpose it is made
the duty of the State Board of Examiners to cause necessary
plans and specifications to be prepared and to be submitted to
each legislative session as need for public buildings and public
building improvements may appear to it to arise, under advice
and recommendation of the division of tourism and industrial
development; ... "

Thus, under this legislative authority, although final approval for construction
of public buildings vested in the legislature, the Board of Examiners was
empowered to have prepared necessary plans and specifications for the
legislature’s consideration.

The Permanent Building Fund Act was extended in 1961 by the addition of §§
57-1108 through 57-1112, Idaho Code. See H.B. No. 71, chapter 43, 1961 Idaho
Session Laws p. 66. The Act as amended by H.B. No. 71 in 1961 added § 57-1108,
Idaho Code reading as follows:

“The permanent building fund is hereby created and
established in the state treasury to which shall be deposited all
revenues derived from taxes imposed and transfers authorized
pursuant to; the provisions of this act. All monies now or
hereafter in the permanent building fund are hereby dedicated
for the purpose of building needed structures, renovations,
repairs to and remodeling of existing structures at the several
state institutions and for the several agencies of state
government.”

Curiously, this legislative enactment did not refer in any way to the permanent
building fund as created in 1947 under the authority of the State Board of
Examiners.

The 1961 addition to the Permanent Building Fund Act also created the
Permanent Building Fund Advisory Council, and the Commissioner of Public
Works and heads of the various State agencies were required to consult with the
Council concerning any plans for construction of State office buildings. See §
57-1111, Idaho Code, repealed 1974 1daho Session Laws, ch. 34, § 1, p.'988.
Under § 57-1111, Idaho Code, the Council was required to approve any
undertaking of planning or construction of future State office buildings. Once
again, the earlier sections of the Permanent Building Fund Act, which placed
authority for planmng and specnﬁcatxons in the State Board of Exammers , were
not referred to in any way-in § 57 1111, Idaho Code.

In 1974, § 67-5701, et seq., Idaho Code was passed creatmg thie State
Department of Administration and outlining the powers and duties of the
various divisions within that Department. The provisions of that law appllcable
to this opinioxi are §§ 67-5710 through 67-5712, Idaho Code: Sectlon 57-l 11
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Idaho Code, repealed 1974 ldaho Session Laws, ch. 34, § 1 p. 988 was carried
over practically verbatim into § 67-5710, /daho Code. Thus, under the present
law, the Permanent Building Fund Advisory Council has authority to work with
the Division of Public Works and various State agencies concerning planning,
designing and construction of state office buildings. Pursuant to § 67-5711, the
Director of the Department of Administration, in conjunction with the
Permanent Building Fund Council, secures all plans and specifications for state
office buildings and has authority to contract for and supervise construction,
alteration, equipping, furnishing and repair of these buildings. Further, under §
67-5712, Idaho Code, the Council and the Director of the Department of
Administration must submit each year to the Governor a projection of building
requirements for all institutions and agencies of State government.

Under existing law, the Permanent Building Fund Advisory Council and the
Department of Administration are empowered, and, in fact, arerequired to plan
the construction of State office buildings and establish the needs for future
buildings of the State. There is also clear authority in the Permanent Building
Fund Act to expend monies from the fund for planning construction of state .
office buildings. See § 57-1105, /daho Code, establishing cost of planning as a
legitimate expenditure from the fund, and § 57-1106, /daho Code which requires
establishment of plans for future State office buildings. See also § 67-5711,
Idaho Code which authorizes and requires the Director of the Department of
Administration and the Permanent Building Fund Advisory Council to provide
and secure all necessary plans and specifications for state office buildings.
Finally, pursuantto § 67-5712, Idaho Code, the Council and the Director of the
Department of Administration must prepare annually a reportfor the Governor
concerning future requirements for state office buildings. [It should be noted
here that the legislature passed in 1974 the Idaho State Building Authority Act, §
67-6401, et seq., Idaho Code. This Act established the State Building Authority
whose duty it is to finance and construct future state office buildings for lease to
the State of Idaho. However, this Act did not repeal the planning responsibilities
of the Department of Administration and Permanent Building Fund Advisory
Council as discussed earlier in this opinion. Thus, the requirements of the State
Building Authority are not discussed or affected by this opinion.]

Apparently, in the 1961 additions to the Permanent Building Fund Act, the
legislature intended to transfer authority for planning and approving
specifications for state office buildings from the State Board of Examiners to the
Permanent Building Fund Advisory Council which was created at that time.
However, the earlier sections of the Act were not repealed or referred to in any
way, and the latter sections do not necessarily alter the requirments of the earlier
provisions of the Act. Therefore, under the Permanent Building Fund Act as it
now exists, it appears that approval must be obtained by the Permanent
Building Fund Advisory Council as well as the State Board of Examiners before
the legislature is approached with the plans and specifications for the future
buildings. Further, although § 57-1108, /daho Code may have been intended to
alter the disposition of the Permanent Building Fund, it did not in any way
repeal § 57-1105, /dahoCode, which perpetually appropriated that fund to the
State Board of Examiners. This creates a conflict, and the safe policy would be to
require an approprlatlon from the legislature even though such procedure may
not be requlred under §°57-1105, Idaho Code.
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As earlier noted, § 57-1111, /daho Code was repealed-and-carried overto § 67-
5710, Idaho Code. However, § 67-5710, Idaho - Code, incorporates the
Permanent Building Fund Act in its entirety, thus bringing over the provisions
of that law relating to the State Board of Examiners  and the- perpetual
appropriation fund. The law is settled in Idaho that a new statute referring to
another statute makes the latter applicable to-the subject of the new legislation.
Legislation which incorporates other statutes is referred to as a: “reference
statute.” See e.g. Nampa and Meridian Irrigation District v. Barker, 38 1daho
529 (1924), stating that “where one statute adopts the particular provisions.of
another by a specific and descriptive reference to the statute or provisions
adopted had been incorporated bodily into the adopting statute.” 38 Idaho at
533. Since § 67-5710, Idaho Code, is a reference statute, embodying the
Permanent Building Fund Act in its entlrety, all of the sectlons of the Act must
be considered.

In light of the exnstmg law, although planning for construction of State ofﬁce
buildings is clearly within the authority of the Council and the Dephrtment of
Administration, approval by the Council should be followed up by approval
from the State Board of Examiners pursuant to the Permanent Building Fund
Act. Following this, appropriations should be obtained from the fund by the

Idaho legislature.

v
i

As a recommendation for the future, we suggest that the legislature strongly
consider necessary amendments to the Permanent Building Fund Act and § 67-
5701, et seq., Idaho Code in order to clearly establish the approprlate procedure
for planning and constructlon of future state office bulldmgs '

AUTHORITIES CONSIDERED:
1. § 67-5710 through § 5712, Idaho Code.
2. § 57-1101, et seq., Idaho Code. ‘ ‘
3. Nampa and Meridian Irrigation District v. Barker, 38 1daho£2? (1924).
DATED this 17th day of January, 1977. . - " : v'
' ATTORNEY GENERAL OF THE STATE OF IDAHO
WAYNE L. KIDWELL L
ANALYSIS BY:

GUY G. HURLBUTT
Deputy Attorney General
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ATTORNEY GENERAL OPINION NO. 77-7

TO: Gordon Trombley
Director )
Department of Lands

Per Request for Attorney General Opinion.
QUESTION PRESENTED

May the State 'Board,of Land Commissioners deny ah application for an
exploration lease of oil and gas land despite the applicant’s compliance with the
provisions of Title 47, Chapter 8, /daho Code, and all pertinent regulations.

CONCLUSION:

Although the Board of Land Commissioners is bound whenii 1ssumga lease to
comply with the procedural requirements of Title 47, Chapter 8, it is within the
discretion of the Board to deny the lease application in the absence of arbitrary,
capricious or discriminatory conduct on its part.

ANALYSIS: '

Section 47-801 refers to the lease of state or school lands for oil and gas
development. The legislature there stated that the “State Board of Land
Commissioners hereby aurhorized and empowered” to lease lands for that pur-
pose (emphasis added). In further sections the legislature went on to lay down
limitations and procedures which must be followed when such lands are leased.
The language used by the framers of the statute very strongly indicates their
intention that the ‘Board have a choice in: :whether or.not to issue a lease. This
interpretation is bolstered when read in conjunction with Section 47-702, Idaho
Code, this section throws open all unlocated or unclaimed state lands for the
purposes of mineral exploration, but oiland gas are specifically.exempted from
its terms. Section 47-701, /daho Code, reserves to the state all “mineral rights™ in
lands belonging to the state until those rights are sold or leased. Oil and gas lands
are specifically included in the terms of this section. In construing similar
precatory language.in Section 47-704, /daho Code, the Idaho Supreme Court
has stated that the Board of Land Commissioners has considerable discretion in
whether or not to granta lease. Allen v. Smylte (1969),92 Idaho 846,452 Pac.2d
343. The coiirt has also held that “Itis obvious that if thecontemplated action of
the Board of Land Cotnmissioners involves the exercise of a judgment or
discretion vested.in them by law this Board cannot and. will not attempt to
control that dis ,retlon or in any.manner interfere wnth or direct theaction of the
Board.” East Side Blaine Coumy Livestock Assn v. State Board of Land
Commissioners (1921), 34 Iaho 807, 198 Pac. 760; Barber Lumber Co V. G:fford
(1914), 25 1daho 654, 139 Pac. 557.

The cou ts. have-?uldlcat d that.the.discretion of the Board is not without
limitation ai mmissioners cannot act inan. arbm'ary, capricious or
dxscnmmatory manner, see Allen v. Smylie, supra. The test requires the Board to
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exercise its discretion for the benefit of the people of the State. Pike v. Siate
Board of Land Commissioners (1911), 19 1daho 268, 113 Pac. 477.

AUTHORITIES CONSIDERED:

1. Jdaho Code, Title 47, Chapter 8, Section 47-701, 47-702, 47-704.

2. Allen v. Smylie (1969), 92 Idaho 836, 452 Pac.2d 343, East Side Blaine
County Livestock Ass'nv. State Board of Land Commissioners (1911), 19 Idaho
268, 113 Pac. 447, Barber Lumber Co. v. Gifford (1914), 25 Idaho 654, 139 Pac.
557. Pike v. State Board of Land Commissioners (191 1), 19 Idaho 268, 113 Pac.
447.

DATED this 19th day of January, 1977.

ATTORNEY GENERALOF THE STATEOFIDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

ROBERT M. MacCONNELL
Deputy Attorney General

ATTORNEY GENERAL OPINION NO. 77-8

TO: Charles P. Brumbach
City Attorney, City of Twin Falls
P.O. Box 822
321 Second Ave. East
Twin Falls, Idaho 83301

Per Request for Attorney General Opinion.
QUESTION PRESENTED:
May platoon commanders of a given municipal fire department be excluded
from union membership by mutual agreement between the mumcnpahty and the
local bargaining agent for said union?

CONCLUSION:

Platoon commanders of a given municipal fire department-may-be excluded
from union membership by mutual agreement between the mumclpa]lty andthe
local bargaining agent for said union.
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ANALYSIS:

In order to determine the collective bargaining rights of firefighters in Idaho,
one must go first to I.C. § 44-1801 et seq. Any rights which firefighters in Idaho
do have must of necessity arise under state law, as Federal laborlawsspecifically
exclude from their coverage employees of states or their political subdivisions.
National Labor Relations Act, § 2(2),29 USC § 151 et seq (1935), asamended by
Labor-Management Relations Act, 29 USC § 141 et seq (1947).

The Idaho firefighters law, in § 44-1801(a), defines “fire fighter™ as “ . . . the
paid members of any regularly constituted fire department in any city, county,
fire district or political subdivision within the state.” Sections 44-1802 and 44-
1803 of that law give firefighters, as defined above, the right to bargain
collectively with their, employer and to be represented in negotiations by a
bargaining agent who has been selected by majority vote.

Given the broad definition of “firefighters” under Idaho Law, it could
conceivably be argued that all firefighters, includingsupervisory personnel, have
the right to organize and join a union and bargain collectively with their
employers. However, upon examination of the statute, and consideration of its
legislative intent and of generally recognized principles of labor law, such an
interpretation is not recommended.

The courts of other jurisdictions (though not Idaho), considering the question
of whether or not the fire chief or other high-ranking officers are properly to be
considered “members™ of a given fire department, have reached a negative
conclusion. The court in the case of State ex rel Harrell v. City of Wabash, 65
N.E. 2d 494 (1946), in construing a fireman's pension law, construed that law to
exclude the fire chief because a consideration of the likely intent of the statute
suggested as a matter of logic, that the inclusion of the chief was not intended.
Similarly, the court in the case of Kohler v. City of Kewanee, 321 11l. App. 479,
53 N.E. 2d 479 (1944), noted that a distinction should properly be made between
officers of a given municipal fire department and employees of that department,
noting that the former are not generally to be considered “members” of the
department.

The inclusion of supervisory personnel in a collective bargaining unit with
rank-and-file employees is also contrary to all generally accepted principles of
labor law. The National Labor Relations Act, §§ 2(3) and 2(11), as amended by
the Labor-Management Relations Act, speciﬁcally provides that supervisory
personnel are not to be considered as “employees” for the purposes of the Act.
An NLRB case construing these sections, Basic Management, Inc., 104 NLRB
1038 (1953), held that captains and lieutenants in a fire department arenotto be
included in the same bargaining unit with subordinate employees. A similar -
decision has been reached under state labor laws with regard to firefighters. See,
e.g., City Firefighters Union, Loc‘al No. 311 v. . City of Madison, 48 Wis. 2d 262,
179 N. w. 2d 800(1970)

The reason for exclusnon of management personnel from an employee
bargalmng umt ls obvxous, th eir mterests are completely divergent from those of
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rank-and-file employees with regard to wages and other conditions of
employees; and, furthermore, their presence at a union meeting would tend to
inhibit the employees from their airing of grievances. Then, too, such an
exclusion is for the protection of supervisory personnel as well; to compel them
to be in the same bargaining unit with rank-and-file employees would put them
into a completely untenable position; that of divided loyalty to both manage-
ment and employees. See Safeway Stores v. Retail Clerks International Ass'n..
41 Cal. 2d 567, 261 P.2d 721.

As to the question of which individuals in a given fire department should
properly be considered “supervisors”, it would be useful to examine Section
2(11) of the National Labor Relations Act, as amended, which defines
supervisor as “ . . . any individual having authority, in the interest of the
employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign,
reward, or discipline other employees, or responsibly to direct them, or to adjust
their grievances, or effectively to recommend suchaction, if in connection with
the foregoing the exercise of such authority is not of a merely routiné or clerical
nature, but requires the use of independent judgment.”

It is the understanding of this office that, in the Twin Falls Fire Department,
platoon commanders have extensive authority in the hiring and firingarea, have
the authority to reassign employees, and have supervision of an entire shift of
employees Therefore, they would unquestlonably be “supervisors™ within the
meaning of the Act.

In consideration of the fact that most, if not all, labor law statutes and
decisions, both state and Federal, provide that supervisory employees are not to
be included in the same bargaining unit as subordinate employees, it would be
the opinion of this office that supervisory employees such-as platoon
commanders, of a given municipal fire department-may be excluded from union
membership by mutual agreement between the mumc1pal|ty ‘and - the local
bargammg agent for said union. In this regard, the definition of “supervisor” set
out in the National Labor Relations Act, as amended, in Section 2(11), should
give guidance as to whether or not a given: fire department employee is a
“supervisor”. Though the Idaho firefighters law could arguably be intérpreted to
include all members of a fire department, including supervisors, it is the feeling
of this office, that such an interpretation would not be justified'in hght'of general
- labor law principles and the cases cited above the holding that- supervisory
personnel are not generally to properly be consndered as' members of a fire
department.

AUTHORITIES CONSIDERED:
. Idaho Code, Section 44-1801(a), 44-1802, 44-1803.

2. Otker authorities: National Labor Relations Act, §§ 2(2), 2(3) 29, U S.C. §
151 et seq (1935), as amended by Labor-Management Relations A¢t,29 U.S.C. §
141 et seq (1947), Basic Managemem. Inc., 104 NLRB 1038. (1953), :City
Firefi ighters Union, Local No. 311 v. City of Madlson, 48 Wis 2d 262, 179
N.W. 2d 800 (1970); State ex rel Harrell v. City of Wabash, 65 N.E.2d 494
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(1941); Kohler v. City of Kewanee, 321 Ill. App. 479, 53 N.E. 2d 479 (1944);
Safeway Stores v. Retail Clerks International Ass'n., 41 Cal. 2d 567, 261 P.2d
721; National Labor Relations Act, § 2(11).

DATED this 24th day of January, 1977.
ATTORNEY GENERAL OF THE STATE OF IDAHO
WAYNE L. KIDWELL

ANALYSIS BY:

THOMAS H. SWINEHART
Assistant Attorney General

ATTORNEY' GENERAL OPINIQN_ NO. 77-9

TO:  Mr. Ronald S:. George
Bannock County Deputy Prosecuting Attomey
P.O. Box 4986
Pocatello, Idaho 8320[

Per Request for Attorney General Opinion.
QUESTION PRESENTED;;

Under rule 43 of the Idaho Criminal Rules, may a magistrateconduct the trial
for a misdemeanor offense and impose sentence against the defendant who is
absent from the proceedmgs and not represented by counsel”

CONCLUSION

In situations other than misdemeanor traffic offenses for which specific
procedures have: -been -established, the-Idaho Criminal Rules permit a
magistrate,.in his discretion, to proceed with the trial and imposition of sentence
in the defendant’s absence, but such authority should be exercised only after the
court is‘satisfied that the defendant has knowingly and voluntarily waived his
appearance at such criminal proceedings.

ANALYSIS:

Rule 43 of the Idaho Criminal Rules states as a general proposition that the
presence of the: .defendant is; requlred at all stages of the trial from the
arraignment throu he nnposmon of sentence. The rule, however, contains
three exceptlons to 1 requirement. The exception pert nent to the
Question. raised in : ,oplmo' _,.regards prosecutlons for all lesser degree
misdemeanors ‘and reads as. follows ‘ :




77-9 OPINIONS OF THE ATTORNEY GENERAL

Presence of the Defendant. — The defendantshall be present
at the arraignment, at every stage of the trial from and
including theempaneling of the jury to and including the réturn -
of the verdict, and also at the imposition of sentence, except as
otherwise provided by this rule . . . In prosecutions for all
misdemeanors, except those for an extended term, the
defendant may appear and enter a plea by counsel. The court
may also permit trial and imposition of sentence in the
defendant’s absence . . . ICR, Rule 43.

Thus, the rule on its face appears to authorize without restriction the
magistrate’s discretionary power in misdemeanor cases to receive a plea,
conduct the trial, and impose sentence in the defendant’s absence.

The general authority, however, is limited by three conditions. First, the rule
permits such discretionary authority only “in prosecutions for all
misdemeanors, except those for an extended term.” The precise limits of
authority are not clearly outlined by the rule because of the use of the phrase
“extended term.” This phrase is not defined within Rule 43 and appears in only
one other place within the Idaho Criminal Rules. Rule 7 pertaining to
prosecution of criminal offenses by indictment or.information refers to an
extended term of imprisonment but does so in the context of the persistent
violator provisions of /daho Code, § 19-2514, and the recent Supreme Court
decision in Stare v. Wiggins, 96 1daho 766 (1975). Since the persistent violator
provisions relate only to felony convictions and no similar provision relates to
misdemeanor convictions, - the phrase “extended term” in Rule 43, may
reasonably be interpreted to designate the difference between the two categones
of misdemeanors within the laws of the State of Idaho.

Historically, misdemeanors have been of two classifications. First is the class
- of misdemeanors for which a maximum penalty is six months in'the county jail
plus a monetaryfine. The second class refers to the category of offenses generally
known as “indictable misdemeanors,” which subject a convicted defendant to a
potential term of one year in_the county jail plus a monetary fihe. The phrase
“extended term”, therefore, must refer to this second class of misdemeanors
-which provide for a longer term of imprisonment than the petty misdemeanor.
Thus, the magistrate’s authority within Rule'43 to conduct-criminal proceedings
in the absence of the defendant extends only to prosecutlons for petty
misdemeanors.

Recently, the Idaho Supreme Court in the case of Gibbs v. Shaud,231CR 719
(December 9, 1976), clarified Idaho constitutional provisions and previous case
law and held that an accused is not constitutionally entitled to a preliminary
hearing on a charge commonly designated as an. indictable mlsdemeanor
Arguably, Gibbs would also appear to abolish the dlstmctlon between the ‘petty
and indictable misdemeanor categories. However, since Rule 43 was established
prior to the Gibbs decision, the intent of the rule'as mamfested byits L
‘distinguishing between the types of misdemeaiiors triable by a magistrate'in‘the
defendant’s absence should remain as discussed in_the pr_qced_in‘
until further interpretation by the Idaho Supreme Court.’ o
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The:second condition limiting the magistrate’s discretion in these matters
relates to prosecutions for traffic offenses involving issuance of a citation rather
than a formal criminal complaint. The Rules Of Procedure In Traffic Cases
promulgated by the Idaho Supreme Court in 1970, established specific
guidelines for handling traffic cases, and are designed to provide procedures for
efficient and convenient disposition of traffic cases involving the issuance of the
uniform traffic citation. The rules require that a defendant either make a formal
appearance in court, or file a written appearance and plea of guilty to the charge,
or appear, plead and be sentenced through an attorney. Traffic Case Rules, Rule
8 and Rule 14. Thus, the specific requirements for appearance under these rules
indicate a comprehensive procedure governing traffic cases which further limits
the discretion by the magistrate to conduct misdemeanor trials against an absent
defendant.

The third condition which should be placed by implication over the
magistrate’s discretionary authority within Rule 43 concerns the constitutional
principles of due process. Although the criminal rule permits a misdemeanor
trial and imposition of sentence against the defendant in absentia, the court
should proceed in the defendant’s absence only after the facts indicate that the
defendant has knowingly and voluntarily waived his appearance at the
proceedings.

Although the defendant has a right to a trial and to appear both personally
and with counsel at the criminal proceedings against him, it is clear that such
rights may be waived. Idaho Constitution Art. I, §§ 7 and 13; /daho Code, § 19-
1903; State v. Carver, 94 Idaho. 677 (1972). Paramount, however, is the
guarantee under the Idaho Constitution, Art. I, § 13 and the United States Con-
stitution, Amend. V, that “no person shall be deprived oflife, liberty or property
without due process of law.”

To satisfy the requirements of due process, the court should be fully satisfied
that the defendant has been adequately notified of the proceedings against him
and the potential punishment for the crime should he be found guilty, the
defendant’s right to be present, and the power of the court to proceed with the
trial and sentencing in the defendant’s absence should he or his attorney fail to
appear in the case. It would also be advisable to include in such notice a written
consent form which would formalize the defendant’s waiver of hisappearance at
the proceedings.

In this manner, the court can insure that the defendant's absence is not due to
any excusable neglect or ignorance on the part of the defendant, or to any illness
which would.prevent his appearance in court on the day of his trial. See: Annot.
68 ALR2d 638, Power To Try, In His Absence, One Charged With .
Misdemeanor. ’

After the court has been satisfied that the defendant has been afforded the
opportunity to appear at his trial and that the record shows either a formal
consent to the proceedingsin his absence, or the facts and circumstances indicate
a voluntary waiver of his appearance, the court may proceed with the trial and
sentencing Of "a- defendant . in " absentia, for those misdemeanor offences
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punishable by imprisonment for not more than six monthsin the county jal] and
which do not fall within the procedures governing traffic cases.

AUTHORITIES CONSIDERED:
1. United States Constitution, Amend. 5.
2. Idaho State Constitution, Art. 1, §§ 7 and 13.
3. Idaho Code, § 19-2514.

>

Idaho Code, § 19-1903.

. State v. Carver, 94 1daho 677 (1972).

. State v. Shaud, 23 ICR 719 (December 9, 1976).
State v. Wiggins, 96 Idaho 766 (1975).

© N o W

Idaho Criminal Rules, Rule 43 and Rule 7.
9. Rules of Procedure in Traffic Cases.

10. Annotation 68 ALR2d 638: Power to Try, In His Absence, One Charged
With Misdemeanor.

DATED this 24th day of January, 1977.
ATTORNEY GENERAL OF THESTATE OF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

JAMES F. KILE
Assistant Attorney General

ATTORNEY GENERAL OPINION NO. 77-10{-?‘

TO: Wendy Ungricht
Lyman G. Winchester
State Representatives
Statehouse
Boise, Idaho 83720

Per Request for Attorney General Opinion.
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QUESTIONS PRESENTED:

Article I, Section 1, Idaho Constitution. — Acquiring, possessing and
protecting property. .

Question: Does the State, city or county have the right to require aesthetics to
the detriment of the property owner?

Answer: Title 67, Chapter 65, Idaho Code, contains the enabling legislation for
planning and zoning by local goverments and the overall purpose of the
legislation would authorize a governing board to enact aesthetic controls
wherever necessary to protect local environmental features which the communi-
ties wish to protect and enhance. The trend throughout the states has been to
accept aesthetic controls, but the standards enacted for their enforcement are
often the basis of litigation. Standards going too far have been stricken down.

Article I, Section 14, Idaho Constitution; private property can be taken for
public use, but not until a just compensation shall be paid therefor.

Questions:

1. What rights in real property does a private citizen hold at Common Law
where he holds in fee simple absolute?

Answer: A private citizen who holds property in fee simple absolute holds all
rights.incident théreto which includes the right to use the property. However,
this right has been restricted by the Common Law to those uses which do not
harm the property of another :

§
2. To what extent may the State or a political subdivision of the State limit
private rights in real property under the “Police Power™ of the State?

Answer: The general police power of a State permits regulations to promote the
health, safety, and general welfare of the people of the State, and as long as the
regulation bears a‘‘rational relatlonshlp to promote those - interests, the
regulation wnll be upheld even though it maylimitprivate rights in real property.
However, courts have on occasion found that regulation of property exceeded
the rational relationship to health, safety and welfare and that compensation or
cessation of the regulatory control was required.

3. Does such a:limitation of- the fee snmple absolute by the State under the
“Police Power” constitute a taking of private property?

Answer:. Regulations enacted pursuant to the police power of the State which
limit the fée simple. absolute do not constitute a taking of prwate property unless
and until the regulauon goes too far in limiting a fee. The pomtat which a taking
of ;;lroperty occursiis a matter of degree, and depends upon thecircumstances of
each case SR . :

4. May the“PolwePower"oftheStatebeused to reouire property owners to
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expend funds in development of their real property for arbitrary standards of
public aesthetics and uses required by 67-6518, Idaho Code, relating to
greenbelts, planting strips, and other open spaces, etc., constitute a taking of
property as described in the last paragraph of Article 1, Section 14,
Constitution of the State of Idaho?

Answer: Constitutional guarantees definitely do not allow application of
arbitrary standards to private real property. However, Title 67, Chapter 65 of
the /daho Code, known asthe Local Planning Act of 1975, lists various purposes
to be achieved by planning and zoning, amongst them the protection of our
environment, and the enhancement of our communities. Section 67-6518,
Idaho Code, authorizes the enactment of standards by the localities which wish
to enact ordinances to further these goals. It authorizes standards for greenbelts,
planting strips, and other open spaces, etc., but the act itself does not provide the
standards. Instead, the standards are prepared and enacted by the governing
boards which are in charge of planning and zoning. The question turns on
whether these standards are arbitrary and capricious. If so, they can be
challenged and declared invalid or considered a taking of private property
pursuant to Article 1, Section 14, /daho Constitution.

5. Is there any legal distinction in a “tdking™ by the State by the “Police Power”
or “eminent domain™? If so, what is the distinction?

Answer: Police power permits regulations for the protection of the public health,
safety, morals, or welfare without compensation to property owners since the
losses incurred as a result of these regulations are absorbed by the public as a
whole. “Eminent domain™ on the other hand is a taking of private property for
specific public purposes such as reservoirs, canals, ditches, roads, and such a
taking requires compensation to the private property owner for the loss of his
land.

6. What kind of “taking of property” does Article I, Section 14 of the
Constitution, State of ldaho, prohibit?

Answer: Article I, Section 14 of the Idaho Constitution prohibits the taking of
property for any of the uses listed in that section,and prohibitsthe enactment of
any regulations pursuant to the police power which as applied to a specific piece
of property will constitute a taking under the balancing test applied by the court.

7. Does the Legislature have the power to prescribe a “taking™ of private real
property under the “Police Power™ in light of Article 1, Section 14 of the Idaho

Constitution without just compensation?

Answer: The Legislature has the power under the police power of the State to
enact regulations or to delegate the enactment of such regulations which limit
the use of private property, but these limitations pursuant to the police power
may not be extended to the point that they constitute a ‘“‘taking”. Overall, the
question is one of reasonableness. But when recognized authority of alegislative
body under its police power is exceeded, courts do not hesitate to declare such
action void as a violation of Constitutional guarantees. SE R
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8. Does the power of “Zoning” provided in Title 67, Chapter 65, Idaho Code,
allow the State to arbitrarily discriminate against real property owners in such
manner as to enhance the economic value of land in a zone, and decrease the
economic value of a contiguous parcel not in the same zone? See particularly 67-
6511, Idaho Code.

Answer: Title 67, Chapter 65, Idaho Code, enables the cities and counties to
enact comprehensive plans and zoning ordinances in accordance with the
requirements set out in that chapter. A zoning ordinance often enhances the
value of some property while at the same time decreasing the value of other
property. As pointed out in the Petaluma Case, discussed herein, all zoning
restrictions have as a purpose and effect the exclusion of some activity or type of
structure or a certain density of inhabitants, which would affect the
reasonableness of the ordinance. But, as pointed out in Answer 4. above,
arbitrary discrimination has always been prohibited through Constitutional
mandate.

9. Does the discrimination allowed by Title 67, Chapter 65, Idaho Code,
constitute a “taking of real property™ which is compensable?

Answer: Title 67, Chapter 65, Idaho Code, provides enabling legislation for
communities to plan and zone under the police power of the State. Such
regulations are valid-as long as they further a legitimate State interest, and as
applied to a specific piece of property do not constitute a taking.

10. Does Section 67-6529, Idaho Code, constitute a change of discriminatory
legislation in that the citizens of each county who hold “agricultural” land will be
treated differently because of 44 different interpretations of the definition of
“agricultural land™?

Answer: Section 67-6529, Idaho Code, does not define agricultural land, but
authorizes a community by ordinance to define agricultural land. Should the

definition of agricultural land vary from community to community, the citizens
within each community will be affected in the same way, and the discrimination

between communities will be no greater than the discrimination experienced by
a citizen who is affected by different zoning and subdivision ordinances. Still, if
the community defines agricultural land in an arbitrary or discriminatory
manner, such definition will likely crumble if challenged on constitutional
grounds, The final question again is whether the regulation is within the
parameters of legitimate police power.

ANALYSIS: ,
Our state constitution provides in Article I, Section 1, that:
All ,Amen -are by nature free and equal, and have certain
inalienable rights, among which are enjoying and defending life
and liberty; acquiring, possessing and protecting property;
pursuing and securing safety. v
This section guarantces that §very citizen of this state has the inalienable right to
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acquire, possess and protect property. Any limitations imposed on this right are
found in our common law and legislative acts. The evolution of restrictions can
be traced from the common law to the present system of land use controls.

When a person acquired property in fee he acquired all rights incident thereto,
One of these incidents of ownership is the right to use the property. That right is
protected by the Sth Amendment to the Federal Constitution which states, in
pertinent part:

No person shall . . . be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken
for public use, without just compensation.

This same protection is granted in our state constitution Article I, Section 14,
which provides, in part:

Private property may be taken for public use, but not until a
just compensation, to be ascertained in the manner prescribed
by law, shall be paid therefor.

These constitutional protections, however, do not allow for an unrestricted
license to use the land without regard to the impact of such use upon the land of
others, and it was not enjoyed without restriction under the common law. The
maxim “use thine own so that thou dost no harm to another” enjoined
landowners from using their property in such a way that it would injure the land
of another. The common law of nuisance enforced this maxim.

The law of nuisance developed on a case by case basis as one landowner
sought to enjoin the use of adjacent or neighboring property on the ground that
the use in question substantially diminished his enjoyment of his land. The
complainant had to prove that the use was unreasonable and. substantially
reduced the use value of his property. Many factors must be considered in this
evaluating process. PROSSER, TORTS (2d ed., p.395). It was not necessary
that the use complained of was a nuisance per se, but merely.that use in those
particular circumstances proved a nuisance. Heeg v. Licht, 80 N.Y. 579 (1880).
Courts enjoined those uses which were incompatible with their surroundings.
Bohan v. Port Jervis Gas Light Co., 122 N.Y. 18, 25 N.E. 246 (1890).

These nuisance cases show an early recognition by the courts that some uses
are incompatible with others and that the rights of all landowners:will be
diminished unless the. rights of all are subject to reasonable restraints, This
principle is the premise of comprehensive 2oning and other. legislative
limitations upon the usc of the land. Euclid v. Ambler Realty Co. 272 U S. 365,
71 L.Ed.303, 47 S.Ct. 114, 54 A.L.R. 1016 (1926). =

The common law of nuisance proved effective in those instances where theuse
complained of was declared unreasonable and incompatible by the courts. It did
not protect property values or uses in those instances where'the use complamcd
of was incompatible but fell short of being declared:a nuisance.’ To protect
property from those uses, restrictive covenants were developed whlch 'mposed
restrictions on property for the benefit of other property owners. :

100



OPINIONS OF THE ATTORNEY GENERAL 77-10

These restrictive covenants became part of the deed, and the owner was bound
to refrain from the proscribed use. These covenants were enforced by the courts
as long as they wererational in relation to the development of the land which is
benefited by the restrictions. Many of these restrictive covenants now appear in
zoning regulations such as setback lines, prohibition of businesses, prohibitions
of certain uses and height restrictions. See 6 AMERICAN LAW OF
PROPERTY, § 26.63 (1952).

Both the law of nuisance and the concept of restrictive covenants could limit
the use of property on a small scale. However, as congestion and population
expanded, a feeling arose in some sections that nuisance law and restrictive
covenants were not sufficient to handle major, widespread problems. Some of
the communities tried to control their growth by using the powers of eminent
domain, but that process was too expensive. BASSETT, ZONING, p.27 (1940).

Instead of relying on nuisance law, restrictive covenants and/or eminent
domain to regulate land uses, some communities used their general police
power, which permits the regulation of conduct for the protection of the public
health, safety, morals, or welfare. The exercise of this power did not require the
expenditure of public funds for condemned uses but the losses incurred as the
result of limitations on uses were absorbed by all property owners in the same
way as the public absorbs other losses caused by limitations on conduct in
general. The early restrictions on land were usually related to health and safety,
and would be upheld if it did not destroy the entire interest of the landowner.

Various state courts were asked to rule on the constitutionality of restricting
land use under the police power, but it wasn’t until 1926 that the United States
Supreme Court was finally asked to rule on thatissue in Euclidv. Ambler Realty
Co., supra. In this case the village of Euclid had enacted a comprehensive zoning
ordinance which divided the town into use areas, height districts and area
districts, and a‘zoning map accompanied the ordinance showing the location
and limits of the various use, height and area districts, from which it appeared
that the three classes overlapped one another. Plaintiff alleged that the
ordinance as a whole attempted to restrict and control the lawful uses of his land
so as to confiscate and destroy a great part of its value. He argued that the
cxistence and maintenance of the ordinance in effect constituted a present
invasion of -his property rights and a threat to continue it. The question
presented to the court was whether the ordinance was invalid in that it violated
the constitutional guarantee to the right of property in the Plaintiff by attempted
regulations under the guise of the police power which were unreasonable and
confiscatory.-The court in answering this question first looked at the basis and
rationale for other regulatory measures:

Such regulations are sustained, under the compler conditions
of our.day, for reasons analogousto those which justify traffic
regulations, which, before the advent of automobiles and rapid
transit street railways, would have been condemned as fatally
arbitrary : and-:unreasonable.. And .in this there is no
inconsistency, for-while the meaning of constitutional guaran-
ties never varies, the scope of their application must expand or
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contract to meet the new and different conditions which are
constantly coming within the field of their operation. In a
changing world, it is impossible that it should be otherwise. But
although a degree of elasticity is thus imparted, not to the
meaning, but to the application of constitutional principles,
statutes and ordinances, which after giving due weight to the
new conditions, are found clearly not to conform to the
Constitution, of course must fall.

The ordinance now under review and all similar laws and
regulations must find their justification in some aspect of the
police power, asserted for the public welfare. The line which in
this field separates the legitimate from the illegitimate
assumption of power is not capable of precise delimitation. It
varies with circumstances and conditions. A regulatory zoning
ordinance, which would be clearly valid as applied to the great
cities, might be clearly invalid as applied to rural communities.
(Emphasis added). 272 U.S. at 387.

The Court in discussing the criteria to be employed in distinguishing a valid
exercise of the police power referred to the common law of nuisance and the
maxim *“use your own property in such a manner as not to injure that of
another.” The Court went on to say:

And the law of nuisance, likewise, may be consulted, not forthe
purpose of controlling, but for the helpful aid of its analogies in
the process of ascertaining the scope of the power. Thus the
question of whether the power exists to forbid the erection of a
building of a particular kind or for a particular use, like the
question of whether a particular thing is a nuisance, is to be
determined, not by an abstract consideration of the building or
of the thing considered apart, but by considering it in
connection with the circumstances and the locality . . . A
nuisance may be merely a right thing in the wrong place, — like
a pig in the parlor instead of the barnyard. 272 U.S. at 388.

The United States Supreme Court in Euclid, supra, made it clear that
comprehensive zoning may be a constitutional exercise of the police power, but
cautioned that an ordinance can be declared unconstitutional where the
provisions of the ordinance are arbitrary and unreasonable, having no substan-
tial relation to the public health, safety, morals and general welfare. Comprehen-
sive zoning was no longer considered a taking without due process of lawwhen
such zoning remained within reasonable police power limits.

Once the power to zone had been established as a valid exercise of the police
power, the scope of the power was and still is being tested in the courts. Themain
issue in these cases is to what extent can property be regulated before it will be
considered a taking without due process of law. As Justice H olmes:stated in the
landmark decision of Pennsylvama Coal v. Mahon, 260 U.S. 393 (1922) which
dealt with the taking issue:
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The protection of private property in the Sth Amendment
presupposes that it is wanted for public use, but provides that it
shall not be taken for such use without compensation. A similar
assumption is made in the decisions upon the' 14th Amendment
(citation omitted). When this seemingly absolute protection is
found to be qualified by the police power, the natural tendency
of human nature is to extend the qualification more and more
until at last private property disappears. But that cannot be
accomplished in this way under the Constitution of the United
States.

The general rule, at least, is that while property may be
regulated to a certain extent, if regulation goes too far it will be
recognized as a taking . . . As we already have said, this is a
question of degree — and therefore cannot be disposed of by
general propositions. 260 U.S. at p.415 and 416.

Justice Holmes established the balancing test as the basis for deciding a “taking
case” and each case requires an analysis of the particular fact situation before the
Court:

When regulatory measures have been challenged as unconstitu-
tional, courts have tended to limit the scope of their decisions to
the issues and circumstances before them, declaring that it is
not in the nature of things that any definitive list of the police
power’sapplications can be drawn up. Netherton, Implementa-
tion of Land Use Policy: Police Power vs. Eminent Domain, 3
LAND & WATER L.REV. 33, 38 (1968).

This balancing test involves few theoretical elements, and the taking issue is
greatly influenced by the philosophies of the time and of a particular
community. Certain types of regulations are so well accepted, such as off-street
parking that they are never considered a taking, but other regulations such as
aesthetic controls, are not as acceptable and generate litigation. The cases
indicate that there is a correlation between the nature of the public purpose
which the regulation is designed to achieve and the willingness of judges to
uphold. the regulation. BOSSELMAN, THE TAKING ISSUE, p.197 (1973).

The public purposes to be achieved by comprehensive zoninginitially parallel
those purposes established under the common law of nuisance. With the
increasing awareness of our environment, new regulations were enacted which in
part were based on aesthetics. The legal problem posed by these aesthetic
regulations is the difficulty of establishing objective standards which legal
sanctions require. Nevertheless, courts have gradually approved a wide variety
of controls to provide some protection for an attractive environment. The U.S.
Supreme Court in Bermanv. Parker, 348 U.S.26 (1954), recognized aesthetics as
an important consideration in community development:

" The concept of the public welfare is broad and inclusive. .. The
values it represents are spiritual as well as physical, aesthetic as
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Many state courts have reviewed and approved ordinances where aesthetic
restrictions were involved. A New Jersey court stated in United Advertising

OPINIONS OF THE ATTORNEY GENERAL

well as monetary. It is within the power of the legislature to
determine that the community should be beautiful as well as
healthy, spacious as well as clean, well-balanced as well as
carefully patrolled. 348 U.S. at 32-33.

Corp. v. Borough of Metuchen, 42 N.J. 1, 198 A.2d 447 (1964):

A New York court made it clear that aesthetics alone were enough, if the

We have no doubt that under present-day zoning concepts, and
in an appropriate factual setting, a zoning ordinance may
properly bring into play aesthetic considerations in regulating
the use of property.

aesthetic considerations were serious ones:

As these cases indicate, there is today a trend to allow regulation for valid
aesthetic concerns. But the trend is by no means uniform, and it does not allow
aesthetic controls unreasonable in nature. For example, as pomted out by

The exercise of the police powers should not extend to every
artistic conformity or nonconformity. Rather, what is involved
are those aesthetic considerations which bear substantially on
the economic, social, and cultural patterns of a community or
district. Advertising signs and billboards, if misplaced, often
are egregious examples of ugliness, distraction, and
deterioration. They are just as much subject to reasonable
controls, including prohibition, as enterprises which emit
offensive noises, odors, or debris. Theeye s entitled to as much
recognition as the other senses, but, of course, the offenseto the
eye must be substantial and be deemed to have material effect
on the community or district pattern. Cromwell v. Ferrier, 19
N.Y.2d 263, 279 N.Y.S.2d 22, 225 N.E.2d 749 (1962).

Justice Frederick Hall:

Another area which has given rise to some litigation is the regulation of open
spaces such as parks, green belts, planting strips, yards and courts:under the
police power. In order to justify such regulations, two considerations are

. regulations primarily aimed at dictating the style and
appearance of buildings may well meet the difficulty, if for no
other reason than the problem of prescribing proper standards
which can be fairly enforced and will not deprive the owner. of
the last vestige of individual property freedom. Hall, One
Judge Looks at Land Use Regulation in 1961, in American
Society of Planning Officials, Planning 1961 at 13.

paramount.

1. Whether the land as restricted can still be used in- §om§
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reasonably useful way, and thus provide some income to the
owner. ..

2. Within metropolitan areas, there are a few special types of
landscape where unrestricted development — or, sometimes,
— any development — may do serious and permanent
environmental damage. The best of these examples are flood
plains, wetlands, and steep slopes. In such cases, there are
commanding considerations of public health and safety which
may require that a particular piece of land be kept in an open
condition. . . . 5§ WILLIAMS, AMERICAN LAND
PLANNING LAWS, § 158.02 at p.307 (1975).

The power to impose these zoning regulations is granted in most enabling acts.
Theldaho Enabling statute as it relates to open space states in § 67-6502 that the
purpose of this act shall be to promote the health, safety, and general welfare of
the people of the state of Idaho as follows:

d) To ensure that the important environmental features of the
state and localities are protected and enhanced.

g) To avoid undue concentration of population and
overcrowding of land.

i) To protect life and property in areas subject to natural
hazards and disasters.

k) To avoid undue water and air pollution.

These purposes are then specifically carried out in zoning ordinances which
restrict height, bulk, and density of population. Ordinances contain setback
provisions which serve aesthetic interests, reduce fire risks, and insure adequate
light and air by separating buildings. Under the same theory as setback
requirements, yard regulations, lot regulations, frontage regulations are enacted
to insure some open spaces in developed neighborhoods and to limit density. Lot
coverage regulations and minimum lot requirements also prevent undue
concentration of population and allow for open space. Subdivision controls and
planned unit development are generally used to reserve larger areas of open
space for land  which is to be developed. 3 ANDERSON, AMERICAN LAW
OF ZONING;, § 19.25 and 19.39 (1968).

The Local Planning Act contains a provision for the enactment of standards
for yards, greenbelts, planting strips, parks and other open spaces, but the actual
standards which:pertain to those provisions are adopted, amended or repealed
by the governing board of the municipality which is enacting the ordinance for
greenbelts, parks, and other open spaces. Standards enacted for any ordinance
provision cannot: be arbitrary, but must be sufficient to guide the discretion of
the body administering the standards and provide a basis for judicial review.
Kohnberg v. Murdock,6N.Y.2d 927,,190N.Y.S.2d 1005, 161 N.E.2d 217 (1959).
If the standards are too vague and indefinite, they can be declared invalid by a
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court. Thus, when examining Idaho’s planning laws for constitutionality, the
courts will consider the end to be achieved, the means used to accomplish that
end, and the reasonableness of the statutory authority in question Though
approved in some jurisdictions by case law, open space planning continues to be
a problem faced by the courts.

Comprehensive planning and zoning ordinances should be utilized to assure
reasonable, orderly and attractive development: of cities and counties. The
extent to which growth can be controlled is witnessed in the recent decision
rendered by the U.S. Court of Appeals for the 9th Circuit, Construction
Industry Association of Sonoma County v. The City of Petaluma, 522 F.2d 897
(9th Cir., 1975), Cert. den., 96 S.Ct.1148 (1976). In that casethecity of Petaluma
located about 40 miles north of San Francisco adopted a temporary freeze on
development in early 1971 as the result of an accelerated rate of growth in 1970
and 1971. During this moratorium the city council and city planners had the
opportunity to study the housing and zoning situation and to develop short and
long range plans. As a result of these studies the city council in 1972 adopted the
“Petaluma Plan™ which fixed a housing development growth rate not to exceed
500 dwelling units per year for a five year period. The Plan also positioned a 200
foot wide “greenbelt” around the city, to serve as a boundary for urban
expansion for at lease five years, and with respect to the east and north sides of
the city for perhaps ten to fifteen years. The Plan also contained procedures and
criteria for the award of the annual 500 development unit permits. The purpose
of the Plan was to “insure that development in the next five years will take place
in a reasonable, orderly, attractive manner.” Id. 901. The Plaintiff alleged that
the purpose of the Plan was to limit Petaluma’s demographic and market growth
in housing and in the immigration of new residents. The Court of Appeals how-
ever stated:

The existence of an exclusionary purpose and effect reflects,
however, -only one side of the zoning regulation. Practically all
zoning restrictions have as a purpose and effect the exclusion of -,
some activity or type of structure on a certain density of
inhabitants. And in reviewing the reasonableness of a zoning
ordinance, our inquiry does not terminate with a findingthatit -
is for an exclusionary purpose. We must determine further
whether the exclusion. bears any rational relationship to a
legitimate state interest. 1f it does not, then the zoning
regulation is invalid. If, on the other hand, a legitimate state .
interest is furthered by the zoning regulation, we must defer to
the legislative act. .. The reasonableness, not the wisdom of the
Petaluma Plan is at-issue in this suit. Id. at p.906. ’

The Court upon its review of the Petaluma Plan determmed that lt was not
arbitrary or unreasonable and held that: ~

Concept of the public welfare is sufficiently broad to uphold - -
Petaluma’s desire to preserve-its small town character, itsopen’ -
spaces and low density of populatlon, and to grow at an orderly '
and deliberate pace. . v
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... thelocal regulation here is rationally related t o the social
and environmental welfare of the community and does not
discriminate against interstate commerce . . . Id. at p.909.

The Plan was upheld. The Court, you observe, did not address the wisdom of the
major land use plan, limiting itself only to the constitutional problems involved.

In summary, the United States Constitution and the Idaho Constitution
guarantee to every citizen the right to acquire, possess and protect property.
These rights however, are not unlimited but restricted by the maxim “use thine
own so thatthou dost no harmto another.” This maxim has been enforced under
the common law nuisance doctrine and restrictive covenants. However, rapid
growth has paved the way for comprehensive planning and zoning. In 1926 the
U.S. Supreme Court in Euclid v. Ambler, supra, ruled that comprehensive
zoning was a valid exercise of the state’s police power and did not constitute a
taking under the federal and state constitutional guarantee, providing the zoning
was reasonable and not arbitrary.

Each state has enacted enabling legislation for comprehensive planning and
zoning. The implementation of this power has frequently come under attack.
The U.S. Court of Appeals for the 9th Circuit in the recent opinion,
Construction Industry Association of Sonoma County v. The City of Petaluma,
supra, held that if the zoning regulation furthers a legitimate state interest, it
constitutes a valid legislative act. If it does not bear any rational relationship to a
legitimate state interest, the zoning regulation is invalid. As Justice Marshall
summarizes in Belle Terre v. Boraas, 416 U.S. 1, at 13-14 (1974).

Local zoning authorities may properly act in furtherance of the
objectives asserted to be served by the ordinance at issue here:
restricting uncontrolled growth, solving traffic problems,
keeping rental costs at a reasonable level, and making the
community attractive to families. The police power which
provides the justification for zoning is not narrowly confined.
And, it is appropriate that we afford zoning authorities con-
siderable latitude in choosing the means by which to implement
such purposes. :

Keep in mind, though, that regulatory controls still must be reasonable and
within the limits of police power authority. Constitutional guarantees for

ownership of property remain and serve as the basis for overturning controls
which go too far.

AUTHORITIES CONSIDERED:
1. Idaho Constitution, Article 1, Sections I and 14.
2. Idaho Code, Title 67, Chapter 65.
3. Belle Terre v. Boraas, 416 U.S. 1 (1974).
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DATED this 27th day of January, 1977.
ATTORNEY GENERAL OFTHE STATEOF IDAHO
WAYNE L. KIDWELL ’

ANALYSIS BY:

URSULA KETTLEWELL
Assistant Attorney General
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ATTORNEY GENERAL OPINION NO. 77-11

TO: John P. Molitor
Registrar
Public Works Contractor
State License Board

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Does Section 39-1459, Idaho Code, exempt contractors from the licensing
requirements of Section 54-1902, /daho Code.

CONCLUSION:

The licensing provisions of Section 54-1902 apply to contractors who
construct facilities pursuant to the Idaho Health Facilities Authority Act,
Sections 39-1441, et seq., Idaho Code.

ANALYSIS:
Section 54-1902, Idaho Code, states in pertinent part:

“It shall be unlawful for any person to engage in the business or
act inthe capacity of a public works contractor withinthestate
without first obtaining and having a license therefor as herein
provided unless such person is particularly exempt as provided
in this act . . .”

Section 54-1904, Idaho Code, lists certainactivities which are exempted from
the requirement of 54-1902, but the list does not include the construction of a
“health facility” as defined in the Health Facilities Construction Act, Section 39-
1401, er seq., Idaho Code.

The purpose of the licensing requirements found in Section 54-1901, et seq., is
to assure that a contractor who does public work for the state in all but the areas
listed in Section 54-1903, meets a minimum level of competence and reliability.
This assurance becomes even more important in the construction of a public
health facility. Section 39-1459 does notaddressitselfto the qualifications of the
builder but "allows the Idaho Health Facility Authority latitutde in the
construction and materials for such a facility.

AUTHORITIES CONSIDERED:

l. Ildaho Cod?‘. Public:Works Contractors Act, Title 54, Chapter 19; Health
Facilities Construction-Act, Title 39, Chapter 14, Sections 1401 through 1416;
Idaho Health:Facilities Authority Act, Title 39, Chapter 14, Sections 1441, er
.\'("q_ ) .
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DATED this 2nd day of February, 1977.
ATTORNEY GENERAL OF THE STATE OF IDAHO
WAAYNEAL. KIDWELL
ANALYSIS BY:

ROBERT M. MacCONNELL
Deputy Attorney General

ATTORNEY GENERAL OPINION NO. 77-12

TO: William Stevenson
Director
United States Department of Agriculture
Farmers Home Administration
304 North 8th Street
Boise, Idaho 83702

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

You have asked this office the following questions: (1) Whether a water or
sewer district has the authority to execute a mortgage to secure a promissory
note; (2) Whether such a district has the authority to assign the proceeds of an ad
valorem tax levy; (3) What is the strength of the remedies available to a creditor
in Idahoin the event of a default under an assignment of a tax levy as compared
to a default under. revenue and general obligation bonds; (4) Whether a water
and sewer district may borrow money under a note without a separate
submission of the indebtedness to the electorate since the district was created for
the express purpose of borrowing $12,500 to finance sewers for the district.

CONCLUSIONS:

I. Water and sewer districts formed under Chapter 32, Title 42, Idaho Code,
are ad valorem taxing districts. Their taxing powers are provided for in part by
1.C. §§ 42-3213 through 42-3216. The recent case of Baker v. Waggoner, 9
Idaho 214, 526 P.2d 174, indicates that districts of government which have ad
valorem taxing power are subject to Article 8, Section.'3:of: the :Idaho
Constitution. This means  they can incur no indebtedness contrary to Article 8,
Section 3; Article 8, Section 4 and Article 12, Section 4, Idaho Constitution.
Thus, they cannot mortgage their property or borrow by:use of a promissory
note, except as provided for registered warrants or tax anticipation as provided
for by law. _ P
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2. Such districts cannot assign a tax levy; they may, however, in certain cases
register warrants or prepare and issue tax anticipation notes as provided for by

law.

3. Because of the above two conclusions, it appears that no answer to your
third question is necessary.

4, 1.C. § 42-3222 requires the board of a water and sewer district to hold an
election in regard to any expenditure over the amount of $5,000. Article 8,
Sections 3 and 4.and Article 12, Section 4 of the Idaho Constitution require
such an election if the expense exceeds the income of the district for any
particular year or extends past any particular year. Just mentioning the amount
needed for a sewer system in the procedure for establishing such a district will
not suffice. The Constitution and statutes require a separate election for this
purpose. (A discussion of this question is not included in the analysis.)

ANALYSIS:
Article 8, Section 3 of the Idaho Constitution reads as follows:

Limitations on county and municipal indebtedness. — No
county, city, board of education, or school district, or other
subdivision of the state, shall incur any indebtedness, or
liability, in any manner, or for any purpose, exceeding in that
vear, the income and revenue provided for it for such year,
without the assent of two thirds of the qualified electors thereof
voting at an election to be held for that purpose, nor unless, be-
Jfore or at the time of incurring such indebtedness, provisions
shall be. made for the collection of an annual tax sufficient to
pay the interest on such indebtedness as it falls due, and also to
constitute a sinking fund for the payment of the principal
thereon thirty years from the time of contracting the same. Any
indebtedness or liability incurred contrary to this provision
shall be void: Provided, that this section shall not be construed
to. apply to the ordinary and necessary expenses authorized by
the general laws of the state and provided further that any city
may own, purchase, construct, extend, or equip, within and
without the corporate limits of such city, off street parking
facilities, public recreation facﬂmes, and air navigation
facilities, and for the purpose of paying the cost thereof may,
without regard to any limitation herein imposed, with the
assent .of two thirds of the qualified electors voting at an
election to. be held for that purpose, issue revenue bonds
therefor, the. pnncnpal and interest of which to be paid solely
from revenue derived from rates and charges for the use of, and
the service rendered by, such facilities as may be prescribed by
-law, .and prowded further, that any city or other political
subdwtsxon of the state may own, purchase, conslrucl, extend,
orequip, | within and without the corporate limits ofsuchcityor

‘ polmcal subdivision, water systems, sewage collecuon systems,
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water treatment plants, sewage treatment plants, and may
rehabilitate existing electrical generating facilities, and for the
pur pose of paying the cost thereof, may, without regard to any
limitation herein imposed, with the assent of a majority of the
qualified electors vating at an election to be held for that
purpose, issue revenue bonds therefor, the principal and
interest of which to be paid solely from revenue derived from
rates and charges for the use of, and the service rendered by
such systems, plants and facilities, as may be prescribed by law;
and provided further that any port district, for the purpose of
carrying into effect all or any of the powers now or hereafter
granted to port districts by the laws of this state, may contract
indebtedness and issue revenue bonds evidencing such
indebtedness, without the necessity of the voters of the port
district authorizing the same, such revenue bonds to be payable
solely from all or such part of the revenues of the port district
derived from any source whatsoever excepting only those
revenues derived from ad valorem taxes, as the port
commission thereof may determine, and such revenue bonds
not to be in any manner or to any extent a general obligation of
the port district issuing the same, nor a charge upon the ad
valorem tax revenue of such port district. (Emphasis added.)

Article 8, Section 4 of the Idaho Constitution reads as follows:

No county, city, town, township, board of education, or
school district, or other subdivision, shall lend, or pledge the
credit or faith thereof directly or indirectly, in any manner, to,
or in aid of any individual, association or corporation, for any
amount or for any purpose whatever, or become responsible
for any debt, contract or liability of any individual, association
or corporation in or out of this state.

From reading these sections, it is apparent that a county or other subdivision
of the State, such as a sewer district, which falls within this section, can only
borrow by certain methods. I.C. § 42-3222 also further limits the district in this
same manner. It reads as follows:

Whenever any board shall, by resolution, determine that the
interest of said district and the public interest or necessity
demand the acquisition, construction, installation or comple-
tion of any works or other improvements or facilities, ‘or'the
making of any contract with the United States or other persons
or corporations, public or private, municipalities,- or
governmental subdivisions, to carry out the objectsorpurposes
of said district, rquiring the creation of an indebtedness: of
$5,000 or more; and in any event when the indebtedness will
exceed the income and revenue provided for-the year, 'said .
board shall order the submission of the proposition ofissuing. :
such obligations or bonds, or creating other indebtédnesstothe
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qualified electors of the district at an election held for that
purpose. The declaration of public interest or necessity herein
required and the provision for the holding of such election may
be included within one and the same resolution, which
resolution, in addition to such declaration of public interest, or
necessity, shall recite the objects and purposes for which the
indebtedness is proposed to be incurred, the estimated cost of
the works or improvements, as the case may be, the amount of
principal of the indebtedness to be incurred therefor, and the
maximum rate of interest to be paid on such indebtedness.
Such resolution shall also fix the date upon which such election
shall be held and the manner of holding the same and the
method of voting for or against the incurring of the proposed
indebtedness. Such resolution shall also fix the compensation
to be paid the officers of the election and shall designate the
polling place or places and shall appoint, for each polling place
from the electors of the district, the officers of such election
consisting of three (3) judges, one of whom shall act as clerk.

The recent case of Barker v. Waggoner, 96 Idaho 214, 526 P.2d 174, collects
many of the cases on this subject, including Jensen v. Boise-Kuna Irrigation
District, 75 Idaho 133, 269 P.2d 775; Oregon Shortline Railroad v. Pioneer
Irrigation District, 16 1daho 578, 102 P. 904; Gem Irrigation District v.
VanDuesen, 31 Idaho 779, 176 P. 887; and Lewiston Orchards Irrigation
District v. Gilmore, 53 1daho 377, 23 P.2d 720. These cases in substance hold
thatany district which has authority to levyad valoremtaxes falls within Article
8, Section 3 of the Idaho Constitution. Under I.C. §§ 42-3213 through 42-3216, it
is clear that water and sewer districts are ad valorem taxing districts since they
are specifically granted those powers therein. It is then apparent that Article 8,
Section 3 and-Article 8, Section 4 of the Idaho Constitution apply to water and
sewer districts and restrict water and sewer districts so that they can incur no
indebtedness contrary to these two sections. Variousexceptionsare provided for
in Article 8, Section 3. The first of these exceptions is that such districts may
incur an indebtedness if it will be repaid within the year and is less or not more
than the revenue provided for the district by its taxes and charges for that year.
Ball v. Bannock Co., 5 Idaho 602, 37 P. 454. The second exception is for
ordinary and necessary expenses authorized by general laws. It is very doubtful
that the building of a sewer within the district would amount to an ordinary
expense, Feil v. City of Coeur d’Alene, 23 1daho 32, 129 P. 643. It is more likely
that this is an extraordinary expense. General Hospital, Inc. v. Grangeville, 69
ldaho 6, 201 P.2d 750; Pocatello v. Peterson, 93 Idaho 774, 473 P.2d 644,
Swenson v. Buildings, Inc., 93 Idaho 466, 463 P.2d 932. Many other cases are
collected in the I/daho Code annotation to this constitutional section.

It should also be noted that Article 8, Section 3, Idaho Constitution, provides
for revenue bonds in certain cases and includes in that exception political
subdivisions and:sewage collection systems. In such cases, there is to be an
election as to whether the revenue bonds shall be issued which requires a
majority of the quahfxed electors voting at the election. In this regard, attention
should also-be given to I.C. § 42-3222. '
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Under Chapter 17, Title 50, /daho Code, water and sewer districts are local
improvement districts in Idaho. See, I.C. § 50-1702, definition of municipality.
This chapter provides for revenue bonds and revenue bonds can thus be used by
a sewer district. In fact, under the case of Straus v. Ketchin, 541daho 56, 28 P.2d
824, a drainage district was held to be a local improvement district even though
not specifically included within this statute. .

It should be pointed out to you that most of Chapter 2, Title 57, Idaho Code.
relating to bond issues probably does not apply.to-a water or sewer district. The
first 26 sections of that chapter were anact of the legislature in 1927, whereas §§
57-227 to 57-230 were an act of the legislature of 1935, First Extraordinary
Session, Idaho Session Laws, 1927, Ch. 262, p.546; Idaho Session Laws 1935
(Ist E.S.), Ch. 59, p.160. Under the 1927 law, only counties, cities and highway
districts are included and sewer improvements excluded. Thus, the general
municipal bond law does not apply. Only the 1935 law relating to sale to the
federal government applies to you. Chapters 31, 32 and 35 of Title 50, /daho
Code, were replaced in 1967 by Chapter 17, Title'S0, Idaho Code, which contains
the revenue bond law generally used in Idaho.

AUTHORITIES CONSIDERED:

Chapter 32, Title 42; Chapter 17, Title 50; and Chapter 2, Title 57, Idaho
Code

2. Article 8, §§ 3 and' 4; Article 12,.§ 4, Idaho Constitution.
3. Barker v. Waggbner, 96 Idaho 214, 526 P.2d 174.
4. Jénsen v. Boise-Kuna ‘Irrigan'on. District, 75 1daho 133, 269 P.2d 755.

5. Oregon Shortline Railroad v. Pioneer Irrigation District, 16 ldaho 578,
102 P. 904. . .

6. Gem Irrigation. District v. VanDhesen, 31 Idaho 779, l76P 887.

7. Lewiston Orchards Irrigaﬁ'on District v. Gil}nore, 53 Idah6:377, 23 P.2d
720. . AR

8. Ball v. Bannock Co., 5 1daho 602, 37 P. 454.
9. Feil v.: Cuy of Coeur d'Alene, 23 Idaho 32, 129 P. 643
10. General Hospital, Inc. v. Grangewlle 69 Idaho 6, 20] P2d 750

11. Pocatello v. Peterson, 93 Idaho 774, 473 P. 2d 644

12. Swenson v. Buildings, Inc., 93 1daho 466, 463 P.2d 932. |
3. Straus v. Ketchin, 54 1daho 56, 28 P.2d 824. .
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DATED this Sth day of February, 1977.
| o ATTORNEY GENERALOFTHE STATE OF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

WARREN FELTON
Deputy Attorney General

ATTORNEY GENERAL OPINION NO. 77-13

TO:  Representative Harold W. Reid
House of Representatives
State of Idaho
Statehouse Mail |
Boise, Idaho 83720

Pef Request for:Attorney General Opinion.
QUESTION PRESENTED: |

Is it legally permissible for the House Agricultural Affairs Committee to
conduct a vote on a motion by written ballots?

CONCLUSION:

Written ballots would not comply with Idaho law unless they are made
available to the ‘public upon' request, and unless the respective committee
members casting the ballots are identifiable by’ signature or other discernible
means. A secret ballot-would violate the provisions of ldaho law which prohibit
secrecy in’ the formatlon of pubhc policy.

ANALYSIS.

Ordinarily, .we-are reluctant to issue an opinion concerning a procedural
matter which originates.in the Legislature; because we are fully cognizant of the
doctrine of separation of powers, and because we are mindful of Article 3,
Section ‘9, Idaho Constitution, which provides in pertinent part that: “Each
house when assembled shall determme 1ts own rules of proceeding . . . "

It is also noteworthy that Sectlon 24(4) of Mason s Mmual of Legtslanve
Procedure provndw EETETS

Under a-constitutional provision declaring that each house of
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the legislature should determine the rules of its own
proceedings, the fact that a house acted in violation of its own
rules or in violation of its parliamentary law in a matter clearly
within its power does not make its action subject to review by
the courts.

Further, Section 21(5) of Mason’s Manual of Legislative Procedure provides:

A third party cannot object to a breach of parliamentary rules.
The members of the body alone have that right.

Mason’s Manual of Legislative Procedure, insofar as it sets forth rules of
parliamentary procedure, is expressly incorporated by the House as a procedur-
al guide, pursuant to Rule 10 of the Rules of the House of Representatives,
unless the manual is inconsistent with other applicable rules and orders, or with
other provisions of Idaho law.

We believe that other provisions of law make it mandatory that we speak to
the issue presented, particularly since the issue was brought to our attention by a
member of the House of Representatives.

Article 3, Section 12 of the Constitution of Idaho provides that: “The business
of each house, and of the committee of the whole shall be transacted openly and
not in secret session.” Concededly, this provision does not expressly mandate
open meetings of legislative committees other than the Committee of the Whole.
However, the provision certainly does not preclude the Legislature from yielding
its possible power to conduct certain legislative committee meetings in secrecy.

Rule 57 of the Rules of the House of Representatives provides as follows:

Any person may attend any meeting of any standing or select or
special committee, but may participate in said committee only
with the approval of the committee itself. Such committee may
resolve itself into executive session upon the vote of two-thrids
of the membership of the committee, at which time persons
who are not members of the legislature may be excluded,
provided however, that during such executive session, no votes
or official action may be taken. (Emphasis supplied.)

Even more significant, the Legislature has statutorily spoken to the issue of
open committee meetings through enactment of the Open Meeting Law I.C.§
67-2340 provides: .

The people of the state of Idaho in creating the instruments of
government that serve them, do not yield their sovereignty to

the agency so created. Therefore, the legislature finds and - .
declares that it is the policy of this state that the formation of . .
public policy is public business and shall not be conducted in
secret. AT
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The Open Meeting Lawisexpressly applicable to all standing, special orselect
legislative committees, under 1.C. § 67-2346.

The Open Meeting Law, like Rule 57 of the Rules of the House of
Representatives (quoted above), requires that any committee vote or final action
be conducted in open session. Although L.C. § 67-2345 permits executive or
secret sessions in certain enumerated instances, subsection (3) provides that: “No
executive session may be held for the purpose of taking any final action or
making any final decision.”

Rule 57 of the Rules of the House of Representatives, as noted above, is even
more specific in providing that when a committee is in executive session, “no
votes or official action may be taken.” (Emphasis supplied.)

It is clear that voting must be conducted in public. We do not believe that a
written ballot taken at a public meeting satisfies this requirement, unless the
ballots are made available to the public and the respective committee members
casting the ballots are identifiable, through signature or other discernible means.

We acknowledge that recorded votes at committee meetings are not ordinarily
required. Rule 36 of the Rules of the House of Representatives requires a roll call
vote (or similar recorded vote) in only certain specific instances, such as final
passage of bills. The rule further provides that “The ayes and nays shall not be
ordered on other matters unless requested by three members.”

Section 632 of Mason’s Manual of Legislative Procedure sets forth that rules
of procedure in-committee are generally similar to rules governing the entire
body, except that they may occasionally be more relaxed. Accordingly, it would
not ordinarily be necessary to record the respective vote of each member in
committee, but we believe that such a record must be made if written ballots are
used, because otherwise secrecy in violation of Rule 57 and in violation of the
Open Meeting Law cannot be avoided.

Mason’s Manual of Legislative Procedure logically distinguishes between
voice vote and written ballot in the following manner:

The usual manner of voting, except when the constitution or
rules may require a roll call, as upon passage of a bill, isforthe
presiding officer to call for the “ayes” and “noes” on a question
and judge the vote by the sound. Thisis usually known as a viva
voce vote. It is much the quickest and simplest manner of
voting, but has the defect that if the vote is close it is difficult to
determine the prevailing side. It usually serves, however,
because on most questions there is a decided majority. (Section
532(1)).

* % %

Voting by ballot is rarely, if ever, used in legislative bodies, as
the members vote in a representative capacity and their
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constituents are entitled to know how their representatives
vote. In order to insure that right, constitutions usually re-
quire that all bills be passed by roll call and that the vote be
recorded in a journal, and also that a small number can require
a roll call on any question and have the vote recorded in the
journal. (Section 536(1)).

We do not believe that a viva voce vote contravenes Rule 57 or the Open
Meeting Law, even though it may sometimes be awkward to attempt to attribute
the outcome of such a vote to particular members of the committee. Our
reasoning is based upon the premise that such a method of voting has long been
recognized by express rules and by precedent (unless, in specific cases, aroll call
or recorded vote is required), and that it is not unreasonable to assume that
members of the public can devise relatively simple methods to ascertain the voice
vote of individual members of the committee, if the public desires to do so. In
contrast, a vote by written ballot, unless such ballot be signed or otherwise coded
for identification, is tantamount to a secret vote, which strikes at our concept of
open government, and which is neither supported by legislative precedent or by
express provisions of rules or of law.

AUTHORITIES CONSIDERED:
1. Article 3, Section 9; Article 3, Section 12, Idaho Constitution.
2. Idaho Code §§ 67-2340, 67-2345, 67-2346.

3. Mason’s Manual of Legislative Procedure §§ 21(5), 24(4), 532(1), 536(10,
632.

4. Rules 10, 36 and 57 of the Rules of the House of Representatives.
DATED this 15th day of February, 1977. | |
ATTORNEY GENERAL OF THE STATE OF IDAHO
WAYNE L. KIDWELL | |
ANALYSIS BY: | .

RUDOLF D. BARCHAS
Deputy Attorney General
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ATTORNEY GENERAL OPINION NO. 77-14

TO: Steve Antone
House of Representatives
Statehouse. .
Boise, Idaho 83720

Per Request for Attorney General Opinion.

QUESTIONS PRESENTED:

1. Can a zoning ordinance impose minimum lot regulations which would
prevent the owner of several contiguous substandard lots from developing each
lot separately?

2. Is a zoning ordinance which in its application devalues certain property
constitutional?

CONCLUSION:

L Ordlnanees which require minimum lot standards have been held
constitutional in’ jurisdictions other than Idaho. The question has not been
settled in Idaho, but case law indicates that our Court would probably follow the
existing preeedent of upholdmg such ordinances. The owner of various
contlguous substandard size lots is usually required to combme lots to meet the
minimum requlrement

2. A zoning ordi,nance which in its application devalues certain property is
unconstitutional, if it constitutes a “taking of property”. (See analysis.)

ANALYSIS{
' L

The Standard State Zoning Enabling Act and the 1daho Enabling Act, Title
67, Chapter 65, Idaho Code authorize zoning regulations which prohibit the
construction of ‘residences or-other buildings on lots containing less than a
specified area. Minimum lot area regulations are generally enacted to serve the
standard purposes of the police power. by ensuring adequate light and air and by
reducing the danger:of spread of fire. These regulations are generally upheld by
the courts for:their: tendency to. serve the public- health or safety. The
reasonableness: of :the specific minimum and the construction of the specific
languageis normally involved in litigation.

An ordinance enclosing a minimum lot area may also require the building lot
to have a certain minimum frontage. These ordinances are normally upheld
when they. have:a reasonable relation:to the surrounding area, and have been
dnsapproved when they depnve the landowner- of a reasonable use of his
property. . : ST .
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These ordinances present a specific problem to the owners of substandard
lots. Generally speaking, the owner of a substandard lot which was of record
prior to the adoption of the restrictive ordinance is entitled to develop his lot
within the limitations of the exception. However, the courts have treated
differently the owner of contiguous (adjoining) substandard lots. Those cases
generally hold that an ordinance which changes lot size requirements after a
subdivision has been platted does not give the owners of contiguous (adjoining)
substandard lots the right to exceed the ordinance limitations-on any single lot,
since the lots can readily be joined together to meet the minimum lot size zoning
restrictions. As stated by the court in Citizens Bank & Trust Co. v. Park Ridge, 5
I11.Ap.3d 77, 282 N.E.2d 751 (1972), the fact that a parcel of property has been
divided into improved platted lots of a certain size does not preclude a
municipality from exercising its zoning authority to restrict the area and
frontage to a greater size. Also see Khare v. Massapequa Park, 62 MISC 2d 68,
307 N.Y.S.2d 996 (1970), affirmed 27 N.Y.2d 991, 318 N.Y.S.2d 746,267 N.E.2d
481 (1970); and Hill v. City of Manhatten Beach, 98 Cal.Rptr. 785,491 P.2d 350
(1971).

The Local Planning Act of 1975 in § 67-6516, Idaho Code, deals with
variances, and defines a variance as a “modification of the requirements of the
ordinance as to lot size, lot coverage, width, depth, front yard, side yard, rear
yard, setbacks, parking space, height of building or other ordinance provision
affecting the size or shape of a structure or the placement of the structure upon
lots, or the size of lots.” Therefore the owner of a lot which cannot meet the
ordinance requirements can seek a variance for his lot. Though, at the present
time the Idaho Surpreme Court has not ruled on the issue of contiguous
substandard lots, the owner of such a lot could either try to get a variance or filea
suit based on undue hardship, vested rights or estoppel since he did buy, or does
hold, his lots in reliance upon the lot sizes which were offered as a “proper™ size
for building uses under the former zoning ordinance. The owner of contiguous
lots might even raise a constitutional “equal protection™ argument since it is
generally held that the owner of a single lot of below-minimum size will be
allowed to develop and use his substandard lot, but that the owner of more than
one adjoining lot will be forced to join his lots together to meet the newly-
imposed lot size minimums, thus losing the opportunity to develop and use one
or more of the lots he originally purchased or held.

Short of initiating a lawsuit locally in Idaho to clarify the status, however, it
would appear that the person owning two or more contiguous lots which are
individually smaller than the present allowable individual lot size: has the
- substantial weight of case law nationally going against his contention that he
should be able to continue to develop or use each individual lot ac‘cording to its
former, platted lot size as the same existed prior to the change in lot size zomng
restrictions.

1L

The general police power of the state permits regulation of conduét for the
protection of the public health, safety, morals or welfare. This: general pohce
power authorizes the enactment of comprehensive planning and zoning to
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promote the health, safety and general welfare of the people ofthe state, and the
exercise of this power does not require the expenditure of public funds for
condemned uses. but the losses incurred as the result of limitations on uses are
absorbed by all property owners in the same way as the public absorbs other
losses caused by limitations on conduct in general. Euclidv. Ambler Realty Co.,
272 U.S. 365 (1926). See also local authority granted under Article 12, Section 2,
Idaho Constitution.

The exercise of police power is not without limit, but the line which separates a
legitimate from an illegitimate assumption of power cannot be defined, but
varies with the circumstances and conditions in each case. As pointed out by the
court in Euclid, supra, “a regulatory zoning ordinance, which would be clearly
valid as applied to the great cities might be clearly invalid as applied to rural
communities.” The amount of taking (down zoning) authorized under the police
power requires a balancing test applied by the courts. Certain regulations are
well accepted and require no litigation. The cases generally indicate that thereis
a correlation between the nature of the public purpose which the regulation is
designed to achieve and the willingness of judges to uphold the regulation.
BOSSELMAN, THE TAKING ISSUE, p.197 (1973). Generally speaking, an
ordinance which substantially deprives a property owner of the use of his
property will constitute a taking of that property without due process, and
therefore is either invalid as applied to that piece of property or requires
compensation for the taking.

AUTHORITIES CONSIDERED:

1. Idaho Constitution, Article 12, Section 2.
2. Idaho Code, Title 67, Chapter 65. .

3. Citizens Bank & Trust Co. v. Park Ridge, 5 1ll. App.3d 77, 282N.E.2d 751
(1972).

4. Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).
5. Hill v. City of Manhatten Beach, 98 Cal. Rptr. 785, 491 P.2d 369 (1971).

6. Khare v. Massapequa Park, 62 MISC 2d 68, 307 N.Y.S.2d 996 (1970),
affirmed 27 N.Y.2d 991, 318 N.Y.S.2d 746, 267 N.E.2d 481 (1970).

7. BbSSELMAN, THE TAKING ISSUE, p.197 (1973).
DATED this l,sth day of February, 1977.
ATTORNEY GENERALOFTHE STATEOFIDAHO
-~ WAYNE L. KIDWELL
ANALYSIS BY: . ’

URSULA KETTLEWELL .
Assistant-Attorney General
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ATTORNEY GENERAL OPINION NO. 77-15

TO: John Bender, Director
Department of Law Enforcement
Statehouse Mail -

Boise, Idaho 83720

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Whether the Department of Law Enforcement is correct in its position that
motor vehicle caravan permits are, in fact, registrations or licenses for the
limited purposes as set forth in Title 49, Chapter 18; and that the revenuc
derived from the caravan permits is not adequate to pay the compensation of
clerks and other assistants administering the Act and therefore all revenues
derived from the caravan permits be paid into the Motor Vehicle Fund for use by
the Department of Law Enforcement with no division of said permit fees
between the Department of Law Enforcement and the Department of
Transportation.

CONCLUSION:

Although motor vehicle caravan Permits can be considered reglstrauons or
licenses, /daho Code § 49-1806 specifically requires that such permitfees be paid
into the State Highway Fund. /daho Code § 49-1807 does, however, ¢harge the
Department of Law Enforcement with the administration and enforcement of
the Act and authorizes all administrative costs to be paid from the motor vehicle
caravan fund, which originally held all fees collected under the Act. The
Department, with the approval of the Governor, is accordingly entitled to all
fees derived from the motor . vehicle caravan permits necessary to pay
administrative costs as identified in /daho Code. § 49-1807.

ANALYSIS:

The Caravan Motor Vehicle Act was first enacted by the Second
Extraordinary Session of the 1935 Legislature. (/daho Code §§49-I 801 through
48-1808.) This Act provided for the licensing of motor vehicles in caravan and set
the feetherefor. Section 5 of the Act provided that the caravan;permit:fee shall be
in lieu of all other registration fees and license fees. Section 6created the “Motor
Vehicle Caravan Fund” to be comprised of deposited fees collected by the
Department of Law Enforcement. Section 7 charged the Department of Law
Enforcement with the responsibility of administering and enforcing the Act and,
with the approval of the Governor, authorized the Department to employ such
additional clerical and other assistants. necessary to administer and enforce the
Act. Compensation for the additional clerical and other assistants wasto be paid
from the Motor Vehicle Caravan Fund. Crg T

In 1939 the legislature amended Section 6 of 49-|806 to provndq thgt all fees
collected by the Department under the caravan act. be: pald mto the Motor
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Vehicle Fund. In 1950the legislature again amended the Actto provide that fees
collected under the Act be paid to the State Treasurer and by him paid into the
State Highway Fund.

1t should be noted that Section 7, which appears now as § 49-1807, was neither
amended nor repealed. As a result, /daho Code §§ 49-1806 and 49-1807 have
become conflicting statutes within the same act.

In your opinion request, you take the position that motor vehicle caravan
permits are registrations or licenses and therefore should be included in the
Motor Vehicle Fund pursuant to /daho Code § 49-1301. We do not concur in
this contention for two reasons.

First, /daho Code § 49-1301, in establishing the Motor Vehicle Fund,
specifically states that:

There shall be set aside, paid into and credited to said motor
vehicle fund one third (1/3) of all moneys collected for licenses
issued by the department of law enforcement of the state of
Idaho for motor.vehiclesin conformance with the provisions of
chapter I of this title.

Chapter 1 of Title 49 is the Uniform Registration Act and does not include the
Caravan Motor Vehicle Act. The Acts are separate and distinct with the fees
collected under each act flowing specifically into different funds. Although the
fees charged under both acts are for vehicle registration, /daho Code § 49-1301
includes only fees collected under the Uniform Registration Act.

Secondly, the legislature has specifically spoken in unambiguous language in
Idaho Code § 49-1806. This section clearly States that:

All fees collected by the department of law enforcement
under ‘this act shall be paid to the state treasurer and by him
paid into the state highway fund.

All fees collected under the Caravan Motor Vehicle Act are to be paid into the
State Highway Fund.

Notwithstanding the clear legislative language as to where the funds collected
under the Act are to be deposited, it is confusing as to how they are to be
distributed. The ' legislature has reviewed /daho Code § 49-1806 on three
different occasions and has accordingly required that the fees collected be paid
into three different funds

At the same tlme. the leglslature has never changed the companion statute,
ldaho Code § 49-1807. Under § 49-1807 the Department of Law Enforcement
continues ‘to’ be charged with the responsnblhty of the administration and
enforcement of the Act, as it was originally in 1935. The Department also
continues to be authorized, with the approval of the Governor, to employ
additional clerical and other assistants as necessary to administer and enforce
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the act with costs for such personnel to come from the Motor Vehicle Caravan
Fund.

Since the legislature has reviewed this Act on numerous occasions and has not
determined to repeal /daho Code § 49-1807 we are of the opinion that it was their
intent that it remain in full force and effect with such costs continuing to be paid
from the funds which replaced the original Motor Vehicle Caravan Fund.

Such authorization for payment of administrative costs is supported by Idaho
Constitution Art. 7, § 17. This section reads as follows:

On and after July 1, 1941 the proceeds from the imposition of
any tax on gasoline and like motor vehicle fuels sold orused to
propel motor vehicles upon the highways of this state and from
any tax or fee for the registration of motor vehicles, in excess of
the necessary costs of collection and administration and any
refund or credits authorized by law, shall be used exclusively
for the construction, repair, maintenance and traffic
supervision of the public highways of this state and the
payment of the interest and principal of obligations incurred
for said purposes; and no part of such revenues shall, by
transfer of funds or otherwise, be diverted to any other
purposes whatsoever.

There is a specific provision in this section allowing payments for the
necessary costs of collection and administration for the registrations of motor
vehicles. This section not only allows but requires that the administrative costs
of Idaho Code § 49-1807 be paid out of fees collected under the Caravan Motor
Vehicle Act.

We are therefore of the opinion that the costs allowed under /daho Code §49-
1807 should be paid out of the State Highway Fund. Any action to the contrary
would require the specific repeal of /daho Code § 49-1807 and Ildaho
Constitution Art. 7, § 17. "

AUTHORITIES CONSIDERED:

1. 1935 Idaho Session Laws; 1939 Idaho Session Laws; and 1950 Idaho

Session Laws.
2. Idaho Code §§ 49-1301; 49-1806; 49-1807; 49-1808.

3. Idaho Constitution, Article 7, Section 17.
DATED this 16th day of February, 1977.

ATTORNEY GENERALOF THE STATE OF IDAHO
WAYNE L. KIDWELL

ANALYSIS BY:

BILL F. PAYNE
Deputy Attorney General
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ATTORNEY GENERAL OPINION NO. 77-16

TO: Richard L. Barrett
State Personnel Director

Per Request for Attorney General Opinion.
QUESTIONS PRESENTED:

1. Is it permissible to compensate as “work time™ the time that an employee
spends in traveling to and from a work station when called back after hours?

2. Is it permissible to establish certain minimum overtime credits for call
backs after working hours? For example, a 2-hour minimum guarantee even
though the employee may be away from home for a lessertime, including travel
time to and from home?

3. Is it permissible to establish a block time overtime credit table for after-
hour calls on aschedule which, forexample, would state that if the telephone call
duration was from 10-30 minutes, the employee would receive 5 hour overtime
credit? From 31-60 minutes, 1 hour overtime credit? From 61-120 minutes, 2
hours overtime credit? In those instances where the employee receives a number
of calls, and the multiple calls in which the employee is engaged are over 4 hours
in any 8-hour period, would receive 6 hours overtime credit? Multiple calls
totaling more than 6 hours in an 8-hour period would be compensated with 8
hours overtime credit?

4. In those instances where off duty state employees are required to be on
standby to answer telephone calls after hours, can such employees be
compensated for the.inconvenienck even though they may receive no calls?

CONCLUSION:

I. Thetime that an employee sﬂends in traveling to and from a work station
when called back after hours is not‘compensable unless there is an agreement in
writing providing for such compensation. A written employment policy of a
department providing for such compensation would be a sufficient basis for
payment of such travel time. r'

2. An employee called back after hours should be compensated only for the
actual time worked. Time worked) may by agreement or policy include travel
time. The rate of pay for:such tim  worked should be at that employee's rate of
pay or overtnme rate. -as the case ay be.

LA “b]ock time overtlme credlt table may be established foradministrative
convenience: -Such: a"table, if - adopted should-aim to approximate the actual
time worked. Thus, for example, itiwould be proper to provide for roundingto
the nearest Y4 hour of tlme actually worked.

4. It could' be‘agreed in wntmgtﬁat anemployee would receive a fixed sum for
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the inconvenience of being on call. However, where such:a duty is one of the
normal duties associated with a particular position, pay for the inconvenience
should already be reflected in the salary associated with the position.

ANALYSIS:
Section 44-1202, /daho Code, prdvides in pertinent part:

In any and all suits, actions and court proceedings, whether
now pending or hereafter instituted, for attorneys’ fees,
liquidated damages, back or unpaid wages, ‘salaries -or.
compensation for work or labor performed in Idaho, where
wages or salaries. have been paid to any employee for-a pay
period, and such employee claims additional salary, wages,
overtime compensation, penalties, liquidated - damages- or
attorneys’ fees because of work done and services performed
during his employment for the pay period covered by such
payment, the following is and shall be the definition of “hours”
worked”, and of time put in for which attorneys’. fees,
liquidated -damages, back or unpaid wages salarm or
compensation may be recovered: .

x % %

3) In nb event shall any of the following bedeemed, held or
considered as time or hours worked: .

* % %

(g) Time spent in trave.ling to or from the placé of work;

* % %

(i) Time spent in any incidental activities before or after
work, which may involve activities which are excluded -
from compensable -work time by mdustry practlce -
custom or agreement. . RS .

Section 44-1203, Idaho Code, provides”

Nothmg contained-in this act shall be construed as: preventmg '

the recovery of any wages, salaries, overtime:compensation;
liquidated damages or attorneys’ fees, where salaries-or.wages.

have not been paid for a pay period, nor as preventing.an
employer and an employee from agreeing'in writingas:to:what .
shall constitute : hours: worked. . or :time spent: for.: which-:
compensation - shall - be - pald and on. whlch ~ovemmc s
compensation shall be paid. . St el ok o stasl o

Thus, “in- those situations in- which an.employee Ahas;:_aqq'_epxgﬂ';p,ay;for a

126



OPINIONS OF THE ATTORNEY GENERAL 77-16

particular pay period, he cannot receive additional pay for travel time unless
such pay is provided for in a written contract or employment policy.

There may be practical problems with a policy that provides compensation for
travel time of employees called back to work. Nevertheless, pay for travel time
would not be illegal-if founded upon a prior contract or employment policy.

A similar rule is stated in the Fair Labor Standards Act, asamended. Therule
stated in Title 29, § 254(a) U.S.C. isthat an employer is not required by the act to
pay an employee for tlme spent before or after the particular workday in:

(l) walking, riding, or travelmg toandfromthe actual place of

performance of the principal activity or activities which such
employee is employed to perform, and

(2) activities which are preliminary to or postliminary to said
prmcnpal acuvny or actmtles

The remaining questions askedideal with the legality of various forms of
overtime payment for those who are on call or called back to work. “Overtime
work™ is deﬁned in Section 67-5327(e), Idaho Code, as follows:

(e) “Overtlme work™; meaqs time worked in excess of forty (40)
hours in a period of one hundred sixty-eight (168) consecutive
hours or in the case of those employees covered, any work week
established for an employee under the provisions of the Fair
Labor Standard$ Act of | ‘938 as amended.

There have been a number of cdses decided under the Fair Labor Standards
Act, as amended,-which deal with the question of whether on-calltime should be
considered as overtime work. Wage and Hour Imerpreuve Bulletins, 29 C.F.R.
785.17, summarizes as follows:

On-Call Time. — An employee who is required to remain on
call onrthe"-jemployer’s premises or so close thereto that he
cannot usethe time effectively for his own purposes is working
while “on call”. Anemployee who is not required to remain on
the employer’s premiises but is merely required toleave word at
his home-or with company officials where he may bereachedis
not working while oncall. (Armour & Co. v. Wantock, 323
U.S. 126 (1944); Handler v. Thrasher, 191 F.2d 120 (C.A. 10,

1951); Walling v. Bank of Waynesboro Georgia, 6I F.Supp.

384 (S D Ga 1945)

If compensatlon for on-call tlme is not mandated by the Fair Labor Standards
Act, an agency. should next determine whether or not some payment should be
made as a pollcy matter Payment could legitimately be made in several ways.

If an agency behe, that the on-call requlrements of a pamcular posmon are
particularly arduous it may. choose to consider on-call time as time worked. In
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this case, the agency must compensate the employee for on-call time at his
normal rate of pay, or at the overtime rate for overtime hours.

Alternately, it could be agreed in writing that an employee would receive a
fixed amount for the inconvenience of being on call. However, if being on-call is
one of the normal job requirements of a particular position, the requirement
should be noted in the job description, and subsequently the salary associated
with the position should reflect the on-call job requirement.

Next, it is necessary to consider your questions regarding proper
compensation for employees on-call who are called back to work. Such
employees clearly must be compensated for the actual time worked at their rate
of pay or their overtime rate. However, as stated above, “time worked” would
not include travel time to and from work unless so provided by agreement of
departmental policy.

You have asked whetherit would be permissible to provide a minimum 2-hour
overtime credit for call backs even though the employee is awayfrom home for a
lesser time. Such a policy would be inconsistent with the overtime provisions of
Chapter 53, Title 67, /daho Code.

Section 67-5328, /daho Code, provides that state departments‘ shall provide
cash compensation for overtime work for employees who:

(b) Are required to remain. orreportback after completioh of
the normal day or work week or when otherwise off duty; . ..

Section 67-5330, Idaho Code, provides:
Cash compensation for overtime shall be at one and one half .
(1'4) times the hourly rate for that employee’s grade, class and
step contained in the established compensation schedule of the
Idaho personnel commission.

Section 67-5327(e) defines the time period for which compensation may be
paid. “Overtime work” is therein defined as “time worked in excess:of forty (40)
hours in a period of one hundred sixty-eight (168) consecutive hours . . ."
Therefore, overtime compensation is necessarily:limited to-“time worked”.
“Time worked” could reasonably be interpreted so as to include all time away
from home on state business, and thus could mclude travel time when called
back to work : .

On the other hand, a minimum two-hour overtime oayh'lent -for call backs
would result in overtime payment for time not worked in those cases where the
employee is called back to work for less than two hours o

Inasmuch as the legislature has specifically provnded ‘for the manner and
amount of payment for employees required to report back after completion of
the normal day or work week, it is our opinion that an agencyma not provrdea
different manner or amount of payment.
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A “block time overtime credit table™ may be established for administrative
convenience if the table utilizes reasonable intervals of time and is structured so
as to approximately compensate for actual time worked. Rounding off of
reported overtime is of course permitted if the rounding is established for some
reasonable interval of time. Thus, for example, rounding off to the nearest 5 or
15 minutes would be valid, whereas rounding to the nearest 2-hourinterval or 1-
second interval would likely be deemed invalid as unreasonable. Similarly a
block time overtime credit table must utilize reasonable intervals of time.

Such a table must also be structured so as to approximately measure and
compensate for actual time worked. As discussed above, the legislature has
provided for the manner and amount of overtime pay. Employees are to receive
overtime pay only for “time worked™. A table which has the effect of regularly
overcompensating employees for “time worked” would not be consistent with
legislation requirements for overtime compensation. Likewise a table which
results in regularly undercompensating employees would not be permissible.
AUTHORITIES CONSIDERED:

I. Idaho Code, Sections 44-1202, 44-1203, 67-5327, 67-5328, and 67-5330.

2. Fair Labor Standards Act, 29 U.S.C. § 254(a).

3. Wage & Hour Interpretive Bulletin, 29 C.F.R. 285.17.

4. Armour & Co v. Wantock, 323 U.S. 126 (1944); Handler v. Thrasher, 191
F.2d 120 (C.A. 10, 1951); Walling v. Bank of Waynesboro, Georgia, 61 F.Supp.
384 (S.D.Ga. 1945).

DATED this 22nd day of February, 1977.

ATTORNEY GENERAL OF THE STATE OF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

DAVID G. HIGH
Assistant Attorney General

ATTQRNEY GENERAL OPINION NO. 77-17

TO: Bartlett Brown, Director
’Department of Admmlstratlon

Statehouse’ -
Building Mall

Per Request for Attorney General Opinion.

129



77-17 OPINIONS OF THE ATTORNEY GENERAL

QUESTIONS PRESENTED:
The following questions have arisen under the Idaho Purchasing Act:

1. Section 67-5717(12), Idaho Code reads: “The administrator of the division
of purchasing: may accept proposals and enter into negotiations, only for
services which need not be bid.” What does this provision mean?

2. Section 67-5716(5), Idaho Code defines services as: personal services, in
excess of personnel regularly employed for whatever duration and/or covered
by personnel system standards, for which bidding is not prohibited or made
impractical by statute, rules and regulations or generally accepted ethical
practices.” What does this provision mean?

3. What is the interpretation of the word “services™ within the meaning of §§
67-5717(12) and 67-5716(5), Idaho Code as it relates to the needs of the
departments and agencies of the State of Idaho?

4. Section 67-5735, Idaho Code reads: “within ten days after the property
acquired is delivered as called for by the bid specifications, the acquiringagency
shall complete all processing required of that agency to permit the contractor to
be reimbursed according to the terms of the bid . . .” Does “delivered” mean the
physical delivery of goods ordered together with proper invoice?

5. Section 67-5716(15) defines an agency as “all officers, departments,
divisions, bureaus, boards, commissions and institutions of the‘state, including
the public utilities commission, but excluding other legislative and judicial
branches of government, and excluding the governor, lieutenant-governor, the
secretary of state, the state auditor, the state treasurer, the attorney general and
the superintendent of public instruction.” In light of their constitutional
coverage, is the University of Idaho covered by these provisions?

CONCLUSION:

I. Inanswering the first two questions, § 67-5717(12) and § 67-5716(5), /daho
Code, when read together, provide that the Administrator of the ‘Division of
Purchasing must obtain through the competitive bidding process of the State
Purchasing Act all personal services performed for the State except (a) services
performed by persons who may be categorized as “employeés™; (b) services for
which bidding is prohibited or made impractical by statute, rules or regulations.
and (c) services which are prohibited or made impractical by generally accepted ‘
ethical practices. . :

2. The definition of the term “services™, when applied to the.needs of various
departments and agencies within the State, means:all: personal. services, of
whatever kind, performed for the State of Idaho:by anindividual orindividuals,
unless the services fall into one of the three exceptions listed.in.Conclusion (1)
above.

3. Section 67-5735, Idaho Code. contemplates. .'thafsj;il‘_ie-fi;t'ijc;li‘ti’at,ctb:r must
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deliver the property called for plus a proper invoice before the acquiring agency
must complete the reimbursement process.

4. Section 67-5716(15), Idaho Code, in defining the entities of State
government subject to the Purchasing Act, does not include the University of
Idaho within the control of this legislation, because of the constitutional nature
of the University of Idaho as defined and explained by the Idaho Supreme
Court.

ANALYSIS:
MEANING OF THE TERM “SERVICES"

The Idaho Purchasing Act, § 67-5714, er seq., Idaho Code establishes
competitive -bidding procedures for acquisition of goods and services. The
definition of the term “services™ for purposes of the Act is found in § 67-5716(5),
ldaho Code, which defines the term as:

“Personal services, in excess of personnel regularly employed
for whatever duration and/or covered by personnel system
standards, for which bidding is not prohibited or made
impractical by statute, rules and regulations or generally
accepted ethical practices.”

This definition must be applied to § 67-5717(12), Idaho Code, providing that
“the administrator of the division of purchasing: may accept proposals and enter
into negotiations,: only for services which need not be bid.” Since no Idaho case
law exists - for these particular statutory provisions, their meaning turns
necessarily on statutory construction.

Under § 67-5717(12), Idaho Code the Administrator of the Division of
Purchasing must follow the competitive bidding procedures for services unless
they are of the type which areexempted by the legislation. Exempted services are
outlined in the definition of the term in § 67-5716, Idaho Code. There are three
(3) exceptions: (I) personal services performed: by individuals serving in the
capacity of a state employee, (2) services for which bidding ais prohibited or
made impractical by’ statute, rules or regulations, and (3) services which are
prohibited or made impractical by generally accepted ethical practices.

The first exception, services performed by employees, is not difficult to
delineate. If the individual is employed on a full or part-time basis by State
government, obtaining those servcies does not require subjecting the employee
to the competitive bidding process. A problem may arise in the situation of
independent contractors employed by the State. Although the exact status of °
such persons may.be difficult to determine on occasion, the ultimatetest will be
the degree and amount of employee benefits retained .by the individual. For
example,’ classification' under the: Idaho Personnel Commission, ‘payment of
wages on a regular basis, office space provided by the State, and employee fringe
benefits all should ,Be_uSedZ;o determine whether the person is, in fact, an
employee: If so; his services need notbe obtained through competitive bidding.
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The second exception, services which are prohibited or made impractical by
statute, rule or regulation is more difficult to determine. Overall, the exception
should be narrowly construed. For the most part, this exception will require
some statute, written rule or regulation specifically providing in' some manner
that the service is not to be subjected to the competitive bidding process of the
Idaho Purchasing Act. Of course, any rule or regulation prohibiting or affecting
application of the act to services would have to comply with statutory authority.
For example, it would be very difficult for the Administrator of the Division of
Purchasing to exempt services through rule or regulation, since the Idaho
Purchasing Act specifically applies to most services. This is apparent from § 67-
5727, which, although allowing direct acquisition of property in certain
circumstances, excludes direct acquisition of any “services” under those
conditions.

Finally, services need not be subjected to the competitive bidding process
when to do so would violate generally accepted ethical practices. Again, this
exception is not easily defined. Needless to say, the intent of the Act cannot be
frustrated by exempting services on the grounds that it would some way violate
obscure ethical practices. The ethical considerations involved in exempting
services from the competitive bidding process would have to be obvious and well
documented before they could be effective.

In summary, the Administrator of the Division of Purchasing must. obtain
personal services through the competitive bidding process unless those services
fall under one of the exceptions outlined in the definition of that term in § 67-
5716(5), Idaho Code. This would also be the guideline in determining
applicability of the term “services” to the needs of the various departments and
agencies of State government. The Administrator of the Division of Purchasing
should be informed by an agency when they acquire personal services.which, in
their opinion, are exempted from the Idaho Purchasing Act. Preferably, this
would be by written communication. For instance, if an agency feels that
personal services to be acquired are to be performed by an apparent independent
contractor who actually is an employee, they should so inform the Division of
Administration, stating the reasons why they reached that: conclusion.
[Obviously, agencies of State government need not inform the Division of
Purchasing every time an employee is hired. This would only be necessary in the
unusual situations, such as where it appears the individual is an. mdependent
contractor. ]

REIMBURSEMENT FOR PROPERTY ACQUIRED

Section 67-5735, Idaho Code provides that: -

“Within ten days after the property acquired is delivered as-: -, -
called for by the bid speciﬁcations,» the acquiring a’gency;shall er
complete all processing required of that agency to:permit the: - -
contractor to be reimbursed according to the: terms of the‘:;_,. T
bid . .

The question involved here is whether the.term.“delivered"; ieﬁuir&szﬁﬁysical
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delivery plus a proper.invoice before the acquiring agency is obligated to
complete the reimbursement process. Once again, there is no case law on point
and the answer hinges on statutory interpretation.

Viewed from a practical standpoint, an acquiring agency would be hard
pressed to complete all processing required to permit the contractor to be
reimbursed unless that contractor submitted a proper invoice upon delivery of
the property. For this reason, and because the phrase “delivered as called for by
the bid specifications™ can be construed to require submission of a proper
invoice, a logical conclusion is that the legislature intended delivery of the
property and submitting of an invoice before the acquiring agency need process
the papers necessary for payment.

APPLICATION OF THE PURCHASING ACT TO THE
UNIVERSITY OF IDAHO

Theldaho Purchasing Act, pursuaht to § 67-5716(15), Idaho Code, applies to:

“All officers, departments, divisions, bureaus, boards,
commissions and institutions of the staté€, including the public
utilities commission, but excluding other legislative and
judicial boards of government, and excluding the governor, the
lieutenant-governor, the secretary of state, the state auditor,
the state treasurer, the attorney general and the superintendent
of public instruction.” ' ,

In light of the definite exceptions provided, it would appear initially that the
University of Idaho is to be included within the requirements of the Idaho
Purchasing Act. However, when the constitutional framework of the University
of Idaho as explained by several Idaho Supreme Court decisions is considered, it
becomes apparent that the legislature did not intend the Act to apply to the
University of Idaho.

The constitutional foundation for the University exists in Art. 1X, § 11, /daho
Constitution, which provides. in part that “the regents shall have the general
supervision of the university, and the control and direction of all the funds of,
and appropriations to, the university under such regulations as may be
prescribed by law.” The:ldaho Supreme Court has interpreted Art. IX, § 11,
Idaho Constitution very broadly. The Court in State v. State Board of
Education, 33 Idaho: 415 (1921) referred to the Board .of Regents of the
University as a constitutional corporation, and said that as long as the Board of
Regents function within the scope of their authority, they are not subject to the
control or supervision ofany branch of State government. The Court in this case
alltljso said that a'claimagainst the University is not a claim against the State of

aho' S S FIE v . :

The broad interpretation given to the constitutional nature of the University
of Idaho was extended later by-the Idaho Supreme Court in Dreps v. Board of
Regents of the University of Idaho, 139 P.2d'467.(1943). The court in Drepsheld
that the legislature did: not intend .to extend the Idaho: Nepotism Act to the
University. of Idaho orits'Board of Régents. In so holding; the Court said that:
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“It is true the University-is *under-thé exclusive: control of the -
" state’ -but ‘that - does not ‘'make ‘it -a- départment ‘of -state
government or subordinate :to the ‘legislature. [Citation
omitted.] It is also true that the university is a ‘state agency’, in
- the-sense. that'it- has been created: by theé state and existsas a
public' corporation for -educational purposes; but--the
legislature has no power to impair, dissolve or destroy it. It
- - received its charter and‘authority from'the people at the same -
- tirhe and in the same manner the legislature wascreated; each
independent and exclusive of the other in the sphere of its own
purpose and objects.” 139 P.2d at 471:

In considering the Idaho Nepotism Act, the Idaho Supreme Court observed that
the Act did not expressly exempt the University of Idaho fromiits provisions. In
fact, the Idaho Nepotism' Act was quité broad in its coverage, applying to “an
executive, legislative, judicial, ministerial or other officer of this state.” Due to
the constitutional nature of the University of 1daho, the Court concluded that
the legislature necessanly mtended its exclusxon from that leglslatlon

Under the present Idaho case law it must be assumed that the legislature did
not intend to include the University within the coverage of the 1daho Purchasing
Act, even though it is not specifically included in the exemptions to the Act. This
was the approach taken by the Court in Dreps, supra. Also, the Court in Statev.
State Board of Education, supra, approved a resolution contalmng, among
other things, this provision:

 “The Board of Regents directs its executive officersand agents, -
upon the sole authorization of this board to buy or purchase
anythmg necessary to carry out the purposes ofthe Actcreating

- the institution, any pretended legnslatwe acts to the contrary
not withstanding”.

In approvmg this provision, the Court sald that

* “{f the regerits have funds avanlable for the purpose of makmg~
-purchases of supplies, they may do so without requisition upon -
and without the consent of the commissionér of public works,
(who was then responsible for state purchases] and 1f they have:
money which is available forthe purchaseofland, . .’ ywe know
of no reason ‘why- they should not do so.” 33 v]daho at 430

Other cases broadly mterpretmg the constxtunonal framework f_the Umversny

18 Vand Melgard v.

and its Board of Regents are to be considered an entity ont ‘
the-1daho Leglslatuxe and-separate: unto ‘themselves:: Thi
Court’s"interpretation: in".State 'v. State: Board :of: Edu

quoting from another juridiction;the Court said thatthe Umvex‘snty of ldaho ‘is
made the-highest formof.juristi¢ person ‘known! to:the:law; a:¢i ‘,StltlmO"al
corporation-of i mdependent authority, which within: the scope. of xts~functlons is
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co-ordinate with'and equal to that:of the legislature.” 33 Idaho at 427. The
ultimate conclusion, therefore, must be that the Idaho Purchasing Act is not
applicable to the University of Idaho and its Board of Regents.

AUTHORITIES CONSIDERED:

8.

9.

Art. IX, § 11, Idaho Constitution.

. § 67-5716(5), Idaho Code.
. §67-5717(12), Idaho Code.
. § 67-5735, Idaho Code.

§ 67-5716(915), Idako Code.

State v. State Board of Education, 33 ldaho 415 (1921).

Drepsv. Board of Regents of the University of Idaho, 139 P.2d 467 (1943).
Evans v.. Van Deusen, 31 1daho 614 (1918).

Melgard v. Eagleson, 3] Idatio 411 (1918).

DATED this 3rd day of March, 1977.

ATTORNEY GENERAL OF THE STATE OF IDAHO
 WAYNE L. KIDWELL '

ANALYSIS BY:

GUY G. HURLBUTT
Deputy Attorney General
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ATTORNEY GENERAL OPINION NO. 77-18

TO: HONORABLE MARJORIE RUTH MOON
Treasurer of Idaho
Statehouse
Boise, Idaho 83720
BUILDING MAIL

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Whether the powers granted by /daho Code § 67-2328 and therest ofthe Joint
Exercise of Powers Act, allow one taxing unit to sign an agreement with another
taxing unit covering the joint investment of public furids, and whetherthe State
Treasurer can enter into an agreement with another Idaho governmental unit to
invest the funds of and for that governmental unit.

CONCLUSION:

The joint exercise of powers statutes provide ample authority for information
of the type of agreement you contemplate so long as the basic statutes and
ordinances which regulate the basic activities both of your office and the public
agency concerned provide no threshhold barrier to the formation of such an
agreement for the intended purpose.

ANALYSIS:

The two entities which you contemplate as parties to a proposed agreement,
an Idaho governmental unit and the State Treasurer, are both included within
the definition of “public agency” as contained in /daho Code § 67-23217, to wit:

“Public agency” means any . . . political subdivision of this
state, including, but not limited to counties, . . .;
instrumentalities of counties, cities or any political subdivision
created under the laws of the state of Idaho; any agency of state
government; .

From and after the effective date of government reorganization in Idaho, the
word “agency” where used in the Idaho Code to relate:to prior divisions and
entities of state government should be deemed to include all present
“departments™ of state government, which would include the State Treasurer.

As you note, /daho Code § 67-2328 both authorizes and sets forth certain
criteria for the creation of joint exercise of powers. by and- between public
agencies, the State of Idaho, and others. A formal contractual. agreement, with
specified form, is contemplated. /daho Code §§ 67-2328. and"67-2332

The only caveat we perceive, other than the obvnous consnderatlo, bygbolh
contemplated parties to such an agreement as to whether such agreeme. ‘-andns
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purpose are within the statutory authority of each to enter into, is the limitation
imposed by law which prevents any such contract as a whole from exceeding the
individual power or right of any one ofthe participants thereto. In other words, a
county could not exercise greater rights than it might have under the general
laws relating to counties by the act of entering into a joint agreement with an
entity of state government which, itself, could exercise powers or possessed
rights greater than a county's. As noted in § 67-2328, powers may be exercised
jointly “but never beyond the limitation of such powers” possessed individually.
Further in § 67-2328(a), the act provides:

The state or any public agency thereof when actingjointly with
another public agency of this state may exercise and enjoy the
power, privilege and authority conferred by this act; but
nothing in this act shall be construed to extend the jurisdiction,
power, privilege or authority of the state or public agency
thereof, beyond the power, privilege or authority said state or
public agency might have if acting alone.

This limitation is reiterated in § 67-2333, which reads:
Nothing in this act shall be interpreted to grant to any state or
public agency thereof the power to increase or diminish the
political powerof the United States, the state of Idaho, a sister
state, nor any public agency of any of them.

As a final note; /daho Code § 67-2331 authorizes any public agency entering
into a joint agreement to appropriate funds and conduct other activities with
regard to the activities covered by any such agreement, so there would seem to be
no problem concerning the authority of a county or other political subdivision to
agree to pay the State Treasurer for any services rendered.

AUTHORITIES CONSIDERED:

1. Idaho Code §§ 67-2327 67—2328 67-2331, 67-2332 and 67-2333.

DATED this 3rd day of March, 1977.

ATTORNEY GENERALOF THESTATEOFIDAHO
WAYNE L. KIDWELL
ANALYS]S BY

PETER E. HEISER JR.
Chief Deputy. Att}or‘ney_‘ General
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ATTORNEY GENERAL OPINION NO. 77-19

TO: FRANCIS PARTRIDGE, Chairman
State Podiatry Examining Board
201 East Bannock
Boise, Idaho 83701

Per Request for Attorney General Opinion.
QUESTIONS PRESENTED:

A. Does Idaho Code §§ 6-1012 and 6-1013 (Chapter 277, 1976 Idaho Session
Laws) apply to podiatrists because of the phrase “or other provnder of health
care” contained in /daho Code § 6-1012?

B. Are amendments and clarlﬁcatlons in. the upcomiﬁg session of the
legislature necessary either to make /daho Code §§ 6-1001- through 6-1011
(Chapter 278, 1976 Idaho Session Laws) applicable to Idaho podiatrists?

CONCLUSION:

A. Yes. Podiatrists are health care providers within the tlleaning of Idaho
Code §§ 6-1012 and 6-1013, which will require expert testimony on a community
standard of podiatry health care in cases of malpractice involving podiatrists.

B. Yes. Amendments are necessary to make Jdaho Code §§:6-1001 through
61011 applicable to Idaho podiatrists since the intent of the legislature appears
to require a hearing panel for pre-litigation screening of malpractice cases only
in those cases involving physicians, surgeons and-hospitals.

ANALYSIS:

A. Idaho Code §§ 6-1012 and 6-1013 require proof ofa cpmmtmity stahdard
of health care practice in medical malpractice cases by an.expert witness.

Idaho Code § 6-1012 states that such expert :t%tintony,WilAIlbe required:

In any case, claim or action for damages due to injury to or
death of any person, brought against any physncnan and
surgeon or other provider of health, care . " (Emphasns
added.)

The legislaure in enacting /daho Code §§ 6-1012 and 6-1013 stated its mtent in
Section 1 of Idaho Session Laws, 1976, Chapter 277

That appropnatemeasuresarerequnred mthcpubhcmtcrest o
assure - that a liability insurance market :be: available to
physicians, hospitals and other health care prowders n ‘this
state and that the same be available at reasonable cost thus-
assurmg the availability -of ‘such health: provnders"‘for the"

. provision of care to persons’‘in:the state:: (Emphams 'dded)

138



OPINIONS OF THE ATTORNEY GENERAL 77-19

The legislature in enacting /daho Code § 6-1012 clearly stated it intended
expert testimony to be required in malpractice cases involving physicians,
surgeons, and other providers of health care.

Podiatry is,defihed in Idaho Code § 54-602 as:

. the diagnosis and ‘mechanical, electrical, medical, physical
and surgical treatment of ailments of the human foot and leg,
and the casting ‘of feet for the purpose of preparing or

- prescribing. corrective appliances, prosthetics, and/or the
making of custom shoes for corrective treatment; . . .

The Idaho Code definition of podiatry, particularly “medical, physical and
surgical treatment of ailments of the human foot and leg,” indicates that
podiatrists are definitely health care providers.

B. The legislature in /daho Code § 6-1001 directs the Board of Medicine to
provide pre-litigation: hearing panels in alleged malpractice cases involving
physicians, surgeons or licensed acute care general hospitals. In this section, the
legislature did not include the language “and other health care providers™ as it
did in /daho Code § 6-1012 providing for expert testimony on community
standards in malpractice cases.

The legislature"recognizes that the practice of podiatry is included within the
practice of medicine, but is more limited in scope. /daho Code § 54-602 provides
in part:

.. that a podiatrist may administer narcotics-and medications
in the treatment of ailments of the human foot and leg in the
same manner as a physician andsurgeon. . . [however] nothing
within this: chapter:shall prohibit any physican or surgeon,
registered -and licensed as such and authorized to practice
under. the laws of the state of Idaho, . . . from practicing
medicine and surgery - .

The leglslature in: Idaho Code § 6-1002 defines the composition of the.
prelitigation hearmg panel statmg that the Board of Medicine shall appoint:

. one ( !) person who is. lrcensed to practlee medicine by the
state of Idaho._In cases involving claims agamst hospitals, one
(1) additional member shall be a then servmg administrator of a
licensed acute.care general hospital.in the state of Idaho. One
(@)} addmonal :member.of each such panelshall be appointed by

- the.commissioners of the Idaho state bar, which personshall be
a resident.lawyerlicensed to,practice law in the state of Idaho,
--and. shall serve as: chairman .of the panel..The panelists so.
appointed shall select by unanimous decision alayman panellst

who shall not be a lawyer, doctor or hosprtal employee

It appears that the legrslature. in enactmg Idaho Code § 6- 1002 did not
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contemplate the appointment of a podiatrist to the pre-litigation hearing panel,
since it directs the Board of Medicine to appoint as a member of the panel one
person licensed to practice medicine in Idaho. Podiatrists are licensed and
governed by Title 54, Chapter 6 of the /daho Code, rather than Title 54, Title 18
of the Idaho Code, which gives the Board of Medicine its authority. The Board
of Medicine appears to have no authority to appoint a person it has no
jurisdiction over. This section is consistent with /daho Code § 6-1001 which
speaks of pre-litigation hearing panels in malpractice cases concerning
physicians, surgeons and licensed acute care general hospitals only.

The title to Chapter 278, 1976 Idaho Session Laws, which is the legislation
regarding pre-litigation hearing panels, states in part: “Providing for a hearing
panel for prelitigation considerations of claims against physicians and
hospitals.” (Emphasis added.)

Statutes are to be construed to effectuate the intent of the legislature by
reviewing the entire act,amendment and title thereto. Statev. Murphy, 94 Idaho
849, 499 P.2d 548 (1972); Summersv. Dooley, 94 Idaho 87,481 P.2d 318(197I).
Idaho Code § 6-1007 providing for a notice of claims against an accused provider
of health care uses the broader language of “provider of health care.” However,
construing this Ianguage in light of the specific language of physician, surgeon
and hospitals, used in the title of the act, and Section 1, Chapter 278, 1976 Idaho
Session Laws, declaring the legislature’s intention, as well as /daho Code §
661001 and 6-1002, it appears that the legislature specifically intended the
prelitigation hearing panel to be applicable only to malpractice cases involving
physicians, surgeons, and acute care general hospitals, licensed in Idaho.

Ordinarily, statutes contained within the same act are to be read together and
construed as a whole. The statutes providing for expert- testimony and
prelitigation screening panels have been codified into the same chapter of the
Idaho Code which is Title 6, Chapter 10. However, the expert-testimony
legislation and pre-litigation screening panel legislation were enacted into law as
different chapters of the Idaho Session Laws of 1976, Chapters-277 and 278
respectively. Also, as previously discussed, the wording of the particular statutes
involved has indicated the legislature wished to dlstmgunsh between physicians,
surgeons and hospitals in the pre-litigation screening panel leglslatlon -and the
broader language of health care provxders as usedin"the ‘expert-testimony
legislation regarding standards of due care in medical malpractice cases. For the
above reasons, the two different sets of statutes codlfied w1thm the same chapter
are construed to have a different scope. - :

From the foregoing, it is the opinion of this of fice that podiatrists are health
care providers as required by /daho Code § 6-1012 and spoken’ofin:Section I,
1976 Idaho Session Laws, Ch.-377, and as such providers.of health'care, /daho
Code § 6-1012 and § 6-1013-would apply to: malpractice. ‘cases .involving
podiatrists and require expert twumony ona commumty standard of podiatry
health care. .

It is the further opinion of this ofﬁce that /daho- Code §§ 6-1001. through
61011, which provide for pre-htlganon hearing: panels:in malpractloe cnsesl

;
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against physicians, surgeons, and hospitals licensed in Idaho, do not apply to
podiatrists.

In light of the above, if the Podiatry Examining Board desires to incorporate
the concept of the pre-litigation screening committee in actions against
podiatrists, it would be necessary to amend the statutes involved. Such an
amendment probably should allow for appointment of a podiatrist to serve on
such a panel in an action against‘a podiatrist.

AUTHORITIES CONSIDERED:
1. Idaho Code §§ 6-1001; 6-I002' 6-1007; 6-1012; 6-1013; 54-602.
2. Idaho Sesston Laws, 1976, Ch 278.

3. Idaho Cases: State v. Murphy, 1daho 849,499 P. 2d 548 (1972);Summers v.
Dooley, 94 1daho 87, 481 P. 2d 318 (1971).

ATTORNEY GENERAL OPINION NO. 77-20

TO: Stewart A. Morns o
KING. WIEBE & MORRIS
304 North Sth Street
Boise. Idaho 83702

Per Request for Attorney‘; General Opinion.
QUESTION PRESENTED: '

May the Idaho State Board ofj Dentistry legally become a member of the
Western Region Examining Board and conduct dental license examinations
outside the state of Idaho? '

CONCLUSION:

Art. VIII. § 2, Idaho Constltutm}n forbids subdivisions of the State of Idaho
from. becommg members of private corporations. Thus membership in the
private corporation which constm.)tes the Western Region Examining Board is
only possible if the State Board of Dentlstrv is not a stockholder.

ANALYSIS

Idaho Code, § 67-2328 “The Jomt Exercise of Power Act. provndes that pubhc
agencies of theIdaho- State government may act jointly with like agencnes of
sister states:’ provlded the'action taken is wnhm theallowable powers prn lleges
and authority of said agencies. " ' -
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Specifically, the Joint Exercise of Power provision reads:

(a) Any power, privilege or authority, authorized by the Idaho
Constitution, statute or charter, held by the state of Idaho ora‘public
agency of said state, may be exercised and enjoyed jointly with the

~ state of Idaho orany othier public agency of this state having the same
powers, privilege or authority; but never beyond the limitation of
such powers, privileges or authority; and the state or publicagency of
the state, may exercise such powers, privileges and authority jointly
with the United States, any other state, or public agency of any of
them, to the extent that the laws of the United States or sister state,
grant similar powers, privileges or authority, to the United States
and its public agencies, or to the sister state and its public agencies;
and provided the laws of the United States or a sister state allow stich
exercise of joint power, privilege or authority. The state or any public
agency thereof when acting jointly with another publicagency of this
state may exercise and enjoy the power, privilege and authority
conferred by this act; but nothing in this act shall be construed to
extend the jurisdiction, power, privilege or authority of the state or
public agency thereof, beyond the power, privilege or authority said
state or public agency might have if acting alone.

Without deciding upon the issue of whether or not a proposed agreement
between governing -bodies of two or more states would 'violate federal
sovereignty provisions of the United States Constitution, the most expedient
way to determine the validity of this agreement is to subject the agreement to
scrutiny under Idaho Constitution, Art. VIII, §§ 2 and 4. ,

In relevant part § 2, Art. VIII, ldaho Constltutlon reads

The credit of the state shall not. in any manner be given, orloaned
to, or in aid of any individual, association, municipality .or.
association; nor shall the state directly or tndlrectly. become a
stockholder in any association or corporatron

Art. VIII, §4 ldaho Constrtutron reads

County, etc., not to loan or give its credit — No county, city, town,
township, board of education, or school district,” or’ other
subdivision, shall lend, or pledge the credit or faith thereof dlrectly or
indirectly, in any manner, to or in aid of any mdmdual association
or corporation, for any amount or for any. purpose- whatever _nor.
become responsible “for any debt, -contract ‘or- llablllty of any
individual, association or corporation in or out of thls state”

i

The critical passage of Art. VIIL, § 2, as far as this inquify is COncerned is the
clause stating * ‘nor shall the state directly or-indirectly; become a: stockholder
in any association’or corpbratlon, ..."A llteral readm of t
prevent the Idaho Board of Dentistry from becommg
Western Regional Examining Board. This conclusrorrmus__be__v as UPOH the
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given assumption that the Examining Board plans to operate in the corporate
form. No inference can be drawn qlat membershlp inan organization such as the
Examining Board is invalid merely because examination activities occur out-of-
state.

Case law interpreting Art. VIJI, § 2, Idaho Constitution, is scarce, and
arguably not directly applicable tﬁp the facts relevant to this opinion. Case law
interpreting Art. VII1, § 4, Idaho Consututlon ismoreabundant. In the past. the
Idaho Supreme Court has not bec;!n specific in defining whether court decisions
turned on the “credlt clauses™ of Art. V111, §§ 2 and 4. or upon the “stockholder
clause” of Art. VIII, § 2. Scrutmy\of both clauses is important to determine the

nature of the proposed actions of'the Idaho Board of Dentistry.
’ |

The extension of “credit™ porttons of these two constitutional sections have
been interpreted by the Idaho Supreme Court. When distinguishing between
lending credit, and purchasmg a service, the Court stated that a contract based
upon sufficient consideration is not a lending of.credit by the State. Jensen v.
Boise-Kuna Irrigation Dist., 75 ldaho 133 (1954) More recently this view has
been expanded. In Engleking v. Investment Bd. o/ State of Idaho. 93 Idaho 217
(1969). the Court ruled that credit; as the word is used in Art. V111, §§ 2 and 4,
implies imposition of some new ﬁnanmal llablllty upon the State. To fall within
the definition of credit. this action must result in a State debt incurred for the
benefit of privateeenterprise. The Court held that the “credit clause™ of Art. VIII,
§ 2isintended to preclude only State actions which primarily aim to aid various
private schemes.:Dave: v. Moon. 75 Idaho 146 {1935). Therefore it appears that
the “loaning of credit clause™ of Art. VIII, §§ 2 and 4, Idaho Constitution, will
not be violated by this proposed agreement. .

The “stockholder clause™ of Art.'VIII, § 2. presents a separate problem
however. The Idaho Supreme Court has interpreted the “stockholder clause™; of
Art. VIII, § 2. to_mean that the State cannot become a party to a private
corporation whereby the end result of such corporate membership enhances a
private benefiant, as opposed to a public benefiant. School Dist. No. 8, Twin
Falls County v. Twin Falls Ins. Co., 30 Idaho 400 (1917). In a more recent, and
of ten cited case, the ldaho Supreme Court held that a city. upon 1pvestmg public
monies in a private corporauon. violated Art. VITI, §§2. 3, and 4. In this case,
the city attempted to issue bonds for the purchase of a' privately-held
manufacturing corporation. In declaring this scheme unconstitutional, even
though a public benefit would indirectly occur due to increased community
employment, the Court held that “lending the credit and faith "of the
municipality to a private corporation is an unconstitutional and void act.”
Village of Moyie Springs v. Aurora M/g.. 82 1daho 337 (1960).

A broad reading of Moyie Springs could be interpreted to prevent political
subdivisions, such as the State Board of Dentistry, from contributing financial
assistance to, or even becoming a stockholder in, a private corporation. Such a
broad reading could prevent entry into the association of the Western Region
Examining Board: irregardless of the fact that a public benef it willeventually be
gained from such membership.
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Onthe other hand. since the Western Region Examining Board isa non-profit
corporation. and since the State of Idaho will be receiving valuable
consideration in the form of examination services rendered, then it is possibly
conceivable that stock ownership. to signify membership in‘the Board. could be
allowed. This theory. however. cannot be supported by Idaho case law.

It is my opinion that since the language of the “stockholder clause™ of Art.
VIII, § 2 is clear and straightforward, and since case law interpretations of this
section do not proude specific guidance. and further since alternative means of

- obtaining the services of the Western Region Examining Board are possibly
available if the Idaho Board of Dentistry refrains from becoming an actual
stockholder in said Board, and instead purchases the services of the Examining
Board. then any attempt by the State Board of Dentistry to become a
stockholder in this private corporation is violative of Art. Vlll § 2, Idaho
Constitution. .
AUTHORITIES CONSIDERED:

|. Idaho Constitution. Art. VIII. §§ 2 & 4.

2. Idaho Code. § 67-2328. |

3. Jensen v. Boise-Kuna Irrigation Dist.. 75 ldaho 133 (1954). :

4. Engleking v. Investment Bd. of State of ldaho. 93 1daho 217 (1969).

5. Dave v. Moon. 77 ldaho 146 (1935). ‘

6. School Dist. No. 8, Twin Falls County v. Twin Fa/ls Ins. Co., 30 Idaho 400
(1917).

7. Village of Moyie Springs v. Aurora Mfg.. 82 ldaho 337' (1960).
DATED This 3rd day of March. 1977 | -
ATTORNEY GENERAL OF THESTATE OF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:
ARTHUR J. BERRY

Assistant Attorney General
State of Idaho
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ATTORNEY GENERAL OPINION NO. 77-21

TO: The Honorable Pete T. Cenarrusa
Secretary of State
State of Idaho
Statehouse Mall

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

In the event a city recall election conducted in accordance with Chapter 17,
Title 34, Idaho Code, results in the recall of the mayor and all councxlmen, who is
responsible for ‘appointing successors to those offices?

CONCLUSION:

If the mayor of thecity and all the city councilmen are recalled, the Governor
should appoint the successors to those offices.

ANALYSIS:
Section 34-1712 (5), Idaho Code, provides:

If an officer is recalled from his office the vacancyshall be filled in the
manner provided by law for filling a vacancy in that office arising
from any other cause.

The normal manner for f’ 1llmg vacancies in the office of mayor is provided by
Section 50-608, /daho C ode That section provides in pertment part:

When a vacancy occurs in the office of mayor by reason of death,
resngnatlon or permanent disability, the city council shall fill the
vacancy from within or without the council as may be deemed in the
best interests of the city, which appointee shall serve until the next
general city electlon at whxch election a mayor shall be elected for the
full four (4) year | term

The manner for fi |Ilmg vacancies on the cny council is provided by Section 50-
704, Idaho C ode ‘which provndes "

A vacancy on the council shall be filled by appointment made by the
mayor with the consent of the council, which appointee shall serve
only untll the next general city election, at which such vacancy shall
be filled for the balance of the original term.

Thus, normally vacancies in the offices of mayor or councilmen are filled by
the mayor and councnlmen Als0, a public officer normally holds office until his
successor is installed in office. This general rule has been codified in Section 67-
303, Idaho Code, which provides: =~
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Every officer elected or appointed for a fixed term:shall hold office
until his successor is elected or appointed and qualified, unless the
statute under which he is elected or appointed expressly declares the
contrary. This section shall not be construed in any way to prevent
the removal or suspension of such officer, during or after hxs term, in
cases provided by law. [Emphasis supplied.]

Thus, in the case of Big Wood Canal Co.v. Chapman, 45 1daho 380,263 P. 45
(1927), the Idaho Supreme Court held that a watermaster whose term had
expired. nevertheless retained the authority of his office until a new watermaster
was elected and qualified some months later.

Therefore, if there were no statute to the contrary, a recalled mayor or city
councilman would serve until his successor was appointed and qualified, and
would thereby participate in the selection of his successor.

However, Section 34-1712(4), Idaho Code, provides:

If recalled, an officer shall be recalled as of the time when the results
of the special recall election are proclaimed, and a vacancy in the
office shall exist. [Emphasis supplied.]

Thus, when an officer is recalled, he may not automatically serve until his
successor is appointed and qualified. Rather, he is recalled as of the time the
results of the recall election are proclaimed. Consequently, a recalled mayor or
councilman could not participate in the selection of his successor. As a result, if
the mayor and all councilmen were recalled, the offices would be vacant and
there would be no mode provided by law for filling the vacancy.

It might be argued that the county commnssnoners, pursuant to Section 50-
102, Idaho Code, could appoint where no mode is provided by law for filling
such a vacancy. However, Section 50-102, /daho Code, which deals with the
incorporation of cities, provides that the Board of County Commissioners shall
appoint the mayor and councilmen “at the time of the mcorporatlon

The section grants no power to appoint other than at the time of
incorporation. It has been held that the powér granted by statute to fill vacancies
must be narrowly construed. State v. Kehoe,49 Montana 582, 144 P. 162(1914),
and see People v. Christian, 58 Wyo. 39, 123 P. 2d 368 (1942). Therefore, Section
50-102, Idaho Code, is not sufficiently broad to authorize appomtment of city
officials by the Board of County Commissioners except with respect to the initial
incorporation.

Fortunately, Section’59-912, ldaho Code, prOVldes a method for filling
vacancies when no other method is provxded by law This secuon provndes

when any office becomes vacant, and no mode is prowded by law for
filling such. vacancy, the governor must f il such vé ancy by granting
a commission, to expire at the end of the next'sesslon ‘of. the
legislature or at the next election by the people ) SR
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It is our opinion that.no other mode is provided by law for filling the vacancies
resulting from recall of the mayor and all councilmen. Therefore, pursuant to
Section 59-912, Idaho Code, the Governor should fill the vacancies by granting
commissions to persons qualified to hold the. positions of mayor and
councilmen. Those commissioned would hold office until the next city election.

AUTHORITIES CONSIDERED:
I Idaho Code §§ 34-1712; 50-102; 50-608; 50-704; 59-912; and 67-303.

Big Wood Canal Co. v. Chapman, 45 ldaho 380, 263 P. 45 (1927).

9

3. State v. Kehoe, 49 Montana 582. 144 P. 162 (1914).
4. People v Christian, 58 Wyoming 39. 123 P. 2d 368 (1942).
DATED- This 18th day of March. 1977.
© ATTORNEY GENERAL OF THE STATE OF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

DAVID G. HIGH
Assistant Attorney General

ATTORNEY GENERAL OPINION NO. 77-22

TO:  The Honorable T. W. Stivers
House of Representatives
District #25
Twin Falls County

Per ,Reg‘t"’z:eé.t for Attorney General Opinion.
QUESTION PRESENTED: - '

You have requested an official oplmon on the following questlons concerning °
the Land Use Planmng Act of 1975;

. Under the law: must the County. Commissioners appoint a Planmng Board
or a Zonlng Boa;d or a Planmng and Zoning Board?

2. Unde; I.hcglaw _cq‘n‘c:x;st_m g VPlanmng Boards or Zonmgv Boardé or Planning
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and Zoning Boards be dissolved and this function returned to the' County
Commissioners?

3. Under the law can a county be zoned multi-purpose?

CONCLUSION:

. The Local Planning Act provides the Ccunty Commissioners with all of
the authority of a Planning or Planning and Zoning Board. The Act directs the
County Commissioners to provide by ordinance a Planning or Zoning and
Planning Board if' the County Commissioners do not desire to act in thai
capacity.

2. A county Commission has the authority to repeal a Planning or Zoning
Board if it elects to exercise the powers in the Act.

3. The Local Planning Act requires local governments to prepare a
comprehensive plan, and zoning district(s) established by ordinance must
comply with the comprehensive plan, and also with the guidelines for zoning
district(s) found in the Act “where appropriate™.

ANALYSIS:

The answer to the first question is found in /daho Code, § 67-6504, which
reads as follows:

Plann‘ing and Zoning Commission - Creation - Membership-
Organization - Rules - Records - Expenditures - Staff. — A city
council or board of county commissioners. hereafter referred to as a
governing board, may exercise all of the powers required and
authorized by this chapter in accordance with this chapter. lf a
governing hoard does not.elect to exercise the power conferred by

this (hapler ii shall establish by ordinance . . . a Planning
Commission and a Zoning Commission or a Planmng aml Zomng
Commission . . . (emphasis added). '

The first sentence of ldaho Code, § 67-6504 declares that the County
Commissioners are empowered to exercise all of the directives in the Local
Planning Act. Moreover, the second sentence of that section declares that the
County Commissioners shall establish by ordinance a Planning and Zoning
Commission only in the event that the County Commissioners elect not to
exercise the powers of the Act themselves. Hence the answer to the first question
is that the County Commissioners need not appomt a Plannmg Board ora
Zoning Board or a Planning and Zoning Board ' .

The second question ¢oncerns the legality of dlSSOIvmga Planm ng and Zomng
or Planning and Zoning Board and returning’ its' functionis to the" ‘County
Commissioners. /daho Code, § 67-6504, as quoted above, pro,vndgs_gundangem
answering the second question. By this Tanguage the County Commission itself is
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empowered to implement the Act. It.provides the Commission with an election
1o exercise the powers of the Act or delegate them by ordinance to a Planning or
Zoning Commission: It'is fundamental that a governing body which-has the
power to adopt'an ordinance also has the power to repeal that ordinance. The
County Commissioners have similar authority to amend or repeal zoning
ordinances. 82 AmJur 2d Zoning and Planning § 10 p. 398. Reasoning from
these principles, the County Commissioners are empowered to repeal the
ordinance which establishes a Planning or Zoning Commission, if it elects to
exercise the duties of the act.

The third questlon is not expressly answered in the Local Planning Act. The
Local Planning Act is mandatory, as “every city and county shall exercise the
powers conferred: by this:chapter.” Idaho Code § 67-6503. Moreover, although
the County Commissioners are authorized to exercise all the powers of the Act,
if it elects not to do so, it must establish by ordinance a Commission to
implement the provisions of the Act. The Planning or Planning and Zoning
Commission, or the County Commissioners, has a mandatory duty to preparea
comprehensive plan. /daho Code § 67-6508 reads as follows:

Planning Duties — It shall be the duty of the Planning or Planning
and Zoning' Commission to conduct'a comprehensive planning -
process desngned to prepare, implement, and review and update a
comprehensive plan, hereafter referred to as the Plan. The Plan shall
include all land within the Junsdlctlon of the governing board. The
Plan shall consider previous and existing conditions, trends,
desirable goals and objectives, or desirable f uture situations for each
planning component. The Plan with maps, charts, and reports shall
be based on the following components unless the Plan specifies
reasons’ why a partlcular coimponent is unneeded.

The components are listed as population, economic devélopment, iand use,
natural resource, ‘hazardous areas, public' services, facilities, and utilities,
transportation, recreation, special areas or sites, housing, community design,
implementation, and additional components as deemed necessary. Yet another
mandatory duty of the Local Planning Act is that the governing Board shall by
ordinance establish “one or more zones or zoning districts where appropriate”.
Idaho Code § 67-6511. Even more significant is another sentence of this same
section, “The zoning ‘districts- ‘shall be in' accordance with the adopted
[¢ omprehens:ve] plan.” These references indicate clearly that the Local Planning
Act requires certain’ mandatory duties of local governments and, further, that
the comprehensive plan ‘is the heart of the Local Planning Act. The governing
Board, or County Commissioners, must establish at least one zone, and that
zone must. be in accordance with the comprehensive plan.

Although the third questlon is not expressly answered, the Local Planning Act
as now constituted in the /daho Code does provnde guiding principles to answer
the question. Since :the ‘comprehensive plan is the controlling component,
whether a county may be zoned multi-purpose depends upon the comprehenslve
plan. Therefore, a-county may be zoned multi-purpose if such zoning is
consistent with the comprehensive plan of that county. Theconverse would also
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be true, so that a county might be: precluded from zoning the entire county as
multi-purpose if the comprehensive plan calls for a different scheme of zoning.
In ldaho Code § 67-6511, the words “where appropriate™ do not take away from.
the mandatory duty of the governing Board to establish at least one zone, but
instead refer to whether one or more zones should be established and their
locatlon

The same section of the Izlaho Code, Sectlon 67 6511, provndes additional
guidelines for establishing a zoning district. oo -

Within a zoning - district, the governing Board . shall where
appropriate, establish standards to regulate and restrict the height,
number of stories: size, construction, reconstruction, -alteration,
repair or use of buildings and structures; percentage of lot
occupancy, size of courts, yards, and open spaces; density of
population; and the location and use of buildings and structures. All
standards shall be .uniform for each class or kind of buildings
throughout each district, but the standards in one district may differ
from those in another district.

These factors must be considered “where appropriate™ and consequently, the
“appropriateness” will be a significant component in the decision process for
establishing zoning district(s) and an important issue in litigation which may
challenge the propriety of the zoning.

In summary, the Local Planning Act is mandatory upon local governmems
Local governments must adopt a comprehensive plan in accordance with the
Act. Zoning districts shall be in accordance with the comprehensive plan.
Guidelines provided in the Act for Zoning.districts must be followed where
appropriate. Finally, in answer to the third question, the key is the
comprehensnve plan, and zoning district(s) must comply with the guidelines
established in the comprehensive plan. .

AUTHORITIES CONSIDE‘RED:
1. ldaho Code, Title 67, Chapter 65.

2. Ready-to-Pour, Inc. v. McCoy, 95 Idaho 510, 511 P 2d 7_92.(1973).
3. 82 AmJur. 2d Zoning and qunning, § 1‘0, p. 398. ‘

DATED This 14th day of March l977 - S
ATTORNEY GENERALOFTHESTATEOF!DAHO
WAYNE L. KIDWELL o
ANALYSIS BY: |

L. MARK RIDDOCH
Assistant Attorney General
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ATTORNEY GENERAL OPINION NO. 77-23 |

TO: : 'Honorable Pete T Cenarrusa
*Secretary - of State
. State of Idaho.
Statehouse Mall

Per Request for Attorney General Opinion. .
QUESTION PRESENTED

What corporate powers are granted to, or.may be exercised by, professional
corporatlons pursuant to 1.C. § 30- I307"

CONCLUSION

When mcorporated pursuant to the Professional Service Corporation Act,
the sole and specific purpose of a professional corporation must be the rendering
of professional services. Consequently, a professional corporation may not
actively engage in any other busihess which is unrelated to-the rendering of
professional -services.” Notwithstanding, pursuant to the proviso contained in
I.C. § 30-1307, a professional corporation may own real or personal property
which is necessary for the rendering of professional services, and may also
passively: invest its corporate funds in various types of investments.

ANA LYSIS:

Looklng at the applicable statutory provisions, 1. C § 30—l30| declares the
legislative intent of the Professional Service Corporation Act as follows:

It is the legislative intent to provide for the incorporation of an
individual or'group of individuals to render the same professional
service to the public for which such individuals are required by law to
be licensed or. to obtam other legal authorlzatlon

I.C. § 30-1303 (2) then states

The term “professional corporation™ means a cf:orporation organized
under. this act for the sole and specific purpose of. rendering
professional service and which has as its shar‘eholders only natural
persons who themselves are duly licensed, or otherwise legally

- authorized within.the state of Idaho to render’ the same professional
service as the ‘corporation. (Emphasis added l)

In discussing who may incorporate, 1.C. § 30-1304 reiterates that a
professional:corporation’ may-be incorporated.only “for the sole -and specific
purpose of rendenng the ‘same and- specnﬁc professional service.”

At thlS polnt lt should be noted that a dlstmctlon must be drawn between the
corporate -purpose, ‘as opposed. to the permissible corporate power. That is,
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corporate powers are only the permissible means of attaining.the authorized
corporate purpose. 6 Fletcher's Cvclopedia of Corporations § 2475 (1968).
Bearing this distinction in mind, and based upon the above-cited Idaho statutory
provisions, it is the opinion of the Attorney General that the sole: purpose for
which a professnonal corporation may be incorporated is the renderlng of
professional services.

Looking next at the permissible corporate power, or means, to attain this
corporate purpose, 1.C. § 30-1307 provides:

No corporation organized under this act shallengagein any business
other than the rendering of the professional services for which it was
specifically incorporated; provided, however, nothing in this act or in
any other provisions of existing law applicable to corporations shall
be interpreted to prohibit such corporation from investing'its-funds
in real estate, mortgages, stocks, bonds or any other type of
investments, or from owning real or personal property necessary for
the rendering of' professnonal services.

Based upon 'the first part of 1.C. § 30-12307, and when coupled with the
authorized corporate purpose, it is clear that.a professional corporation does not
have the corporate power to actively engage in business activities which are
unrelated to the rendering of professional services. This-limitation:is typical in
the majority of states which have enacted professional corporation acts. 17
Bender Business Organizations § 9.04 [9] (1976); Dunn, Professional
Corporations: Their Development and Present Status with Respect to the
Practice of Medicine, 24 U. Fla. L.R. 625, at 638 (1972); Buchmann and
Bearden, The Professional Service Corporation — A Neu Business. Emm 16 U.
Miami L.R. |, at 9 (1961). :

Greater ambiguity arises with respect to the question .of what corporate
powers or activities are authorized by the proviso contained in I.C:.§ 30-1307. It
is clear that a professional corporation may own, in its corporate name, real or
personal property *“necessary for: the. rendering: of professional services.”
Likewise, by extrapolating from this premise, a professional corporation may
not own real or personal property which is not necessary for, and:not related to,
the rendermg of professronal services.

The remaining aspect of the provnso contamed -in lC § 30-1307 is the
provision that a professional corporation may invest “its fisnds-in real.estate,
mortgages, stocks, bonds or any other type:of investment.” (Emphasis added.)
The question arises whethertheallowable investments, like the ownership of real
or personal property, must also-be“necessary for the.rendering;of professional
services.’ '

It is interesting to riote that various. states, lncludmg Flonda (Fla Stat.
621.08), Michigan (Mich. Compiled L.aws 450.227) and Montana (R.C.M. 15-
2108), have enacted statutes identical to 1.C. § 30-1307. Unfortunately, there is
no appelldte case law interpreting any of these similar. statutory; provisions. In
two law journal articles discussing the Florida:statute, it:isstated::without any
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analysis or authority, that professional corporations may passively invest in real
estate, mortgages, bonds, or other types of investments, even though the
investments are not “necessary for the rendering of professional services.”

It is to be noted that the primary corporate purpose of a professional
service. corporation must be the rendition of professional services of
the type which the stockholders are licensed to render. No other
business may be engaged in, but the corporation may invest its funds
in real estate, mortgages, bonds, or any other types of investments, or
may own real or personal property necessary for the rendition of the
personal services . . . It is a possibility that at some time in the future
the courts will be called upon to interpret the difference between
investing within the meaning of the act, and operating a business . . .
Buchmann and Bearden, The Professional Service Corporation — A
New Business Entity, 16 U. Miami L.R. I, at 9 (1961). See also,

Dunn, Professional Corporations: Their Development and Present
Status with Respect to the Practice of Medicine, 24 U. Florida L.R.

62, at 638-639 (1972); Horsley, Virginia Professional Association
Act: Relief for the Underprivileged, 48 Virginia L.R. 777, at 795 n.
102 (1962).

This position comports with majority law, even though, of course, statutory
provisions differ from state to state.

Accordingly, it is a fair generalization that a professional
corporation can own propertyrelated to its professional activity, and
in many states can own unrelated investments, butin almost no state
except California and possibly Texas can it own unrelated property
or investments of such a nature that the corporation’s activities in
connection therewith attain the dignity of a separate active business.
17 Bender Business Organizations § 9.04 [9] (1976).

Consistently with this majority law, it is the opinion of the Attorney General
that the allowable investments permitted by I:C. § 30-1307 need not be restricted
to investments which are “necessary for the rendering of professional services.”

Notwithstanding, provisos contained in statutes must be strlctly construed.
2A Sutherland Statutory Construction § 4%08 (l973) The provnso under
consideration states that a professional corporatlon may invest “its funds”
various investments. 1.C. § 30-1307. Strictly construing this limitation, it is the
opinion of the Attorney Generalthat a professional corporation may invest only
its funds. not its time ‘or efforts, in investments which are unrelated to the
rendering of professnonal services. Thus, it would appear that investments by a
professional corporation which are unrelated to the rendering of professional
services can only encompass a passive investment of corporate funds. This
rationale is further supported by the fact that the sole and specific purpose ofa
professional corporatlon must be the rendering of professional services and the

fact that a prot'esslonal corporatlon may not actively engage in unrelated
business actlvmes B :
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In conclusion, it ‘is-the opinion of’ the Attorney General that, when
incorporated- pursuanttothe Professional Corporation Act, the sole and specific
purpose of a professiondl corporation must be the rendering of professional
services. Consequently, a professional corporation may not actively engage in
any other business which is unrelated to the rendering of professional services.
Notwithstanding, pursuant to the proviso contained in 1.C. § 30-1307, a
professional corporation may own real or personal property which is necessary
for the rendering of professional services, and may also passively invest its
corporate funds in various types of investments.

AUTHORITIES CONSIDERED:

L. LC. §§ 30-1301; 30-1303(2); 30-1304; and 30-1307.

2. Fla. Stat. 621.08; Mich. Compiled Laws 450.227: and R.C.M. [5-2108.
3. 17 Bender Business Organizations §. 9.04[9] (1976).

4. 6 Fletcher's Cyclopedia of Corporations § 2475 (1968).

5. Dunn Professional Corporations: Their Development and Present Status
with Respect to the Practice of Medicine, 24 U. Fla. L. R 625. at 638 (1972).

6. Buchmann and Bearden, The Professional Service Corporation — A New
Business Entity, 16 U. Miami L.R. I, at 9 (1961).

7. Horsley, Virginia Professional Asso('l;al‘ion Act:  Relief " for the
Underprivileged, 48 Virginia L.R. 777, at 795 n. 102 (1962). '
8. 2A Sutherland Srarutory Construction § 47.08. ‘
DATED This 23rd day of March, 1977.
ATTORNEY GENERALOFTHESTATE OF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

JEAN R. URANGA
Assistant Attorney General

2154



__OPINIONS OF THE ATTORNEY GENERAL 77-24

ATTORNEY GENERAL OPINION NO. 77-24

TO: - .‘Senator Mlke Mltchell
-ldaho: State Senate
‘Statehouse

Building Mail

.‘ Per llequest l"or Attbrney_ General Opinion.
QUESTIONS PRESENTED

L Does atype three general contractor licensed as a pubhc works contractor
need mechanical and electrical subcontract licenses prior to the time he lists
himself as a subcontractor on a public works proposal?

2. If not in compllance with the licensing requnrement would the proposal be
considered nonresponslve -and disregarded?

CONCLUSION:

.1 Acontractor must have a valid public works license at the time he submits.a
bid, except for contracts for public works financed in whole or in part by federal
aid funds, and in that event the contractor must secure a valid public works
license at or prior to theaward and execution of a contract by the State of Idaho.
A contractor - listing -himself as electrical subcontractor must have a valid
electrical contractors license at the time of entermg mto anagreement,or whena
contract is signed.

2. A contractor’s bid is unresponsive and void when the contractor fails to
name in his bid the subcontractors who will, in the event the-contractor secures
the contract, subcontract the plumbing, heating, air-conditioning work, and
electrical - work under the - general contract. A  contractor’s . bid is also
unresponsive and. void when the contractor fails to comply with the Public
Works Contractmg laws .

ANALYSlS

ldaho Code, § 5441902 require§ that.a contractor must have a valid public
works hcense before submlttmg a bid for a public works project. That section
. reads as follows .

Unlau ful to engage in pubhc works comractmg without license. — lt
shall be unlawful for any person to engage in the business oract in the
‘capacity-of a-public-works contractor within this state without first
obtammg andhaving a license therefor, as herein provnded unless
- such:person: -partxcularly exempted as provided in this act,

- unlessiotherwise provnded in thespecificatons of such contracts or to
‘sublet: ‘any.-part.. .of :any contract for specnalty .construction to a
“'specialty contractoriwho is not licensed in accordance with this act;

' provldeq ‘however, that no contractor:shall. be required to have a
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license ‘under this act in order:to subrmit a bid-or proposal for
contracts for public works financed in whole or in part by federal aid
funds, but at or prior to the award and execution of any such contract
by the State of Idaho, . .. The successful bidder shall secure-alicense
as provided in this act. s

This section of the /daho Code requires that a general contractor obtain a
public works license as a prerequisite to engaging in the business-or acting in the
capacity of a public works contractor. In the event a person does not comply
with this statutory prerequisite, and attempts to engage in the:business oract in
the capacity of a public works contractor without a public works contracting
license, that person commits an unlawfulact. It is fundamental that the State of
Idaho or Agencies or Departments of the State of Idaho:cannot be party to an
unlawful act. Therefore, a bid submitted by a contractor withouta public works
contracting license is unresponsive and void.

ldaho Code, § 54-1902, as quoted above, includes a proviso, which excepts
contractors from the requirement of having a public works contracting license at
the time of submitting a bid, “for contracts for public worksfinanced in whole or
in part by federal aid funds.” In the event of this exception, the proviso directs
that “... . the successful bidder shall secure a license as provided.in this act . . . at
or prior to the award and execution ‘of any such contract by the State of Idaho ..

Another issue arises concerning whether subcontractors must be listed on the
bid ‘of the general contractor. /daho Code, § 67-2310 provndes an afﬁrmauve
answer to this question. That section states:

.. beforethe state of Idaho ... shall let contracts for the construction
... of any and all buildings, improvements or public works, and such
censtruction . . . requires plumbing, heating and :air-conditioning
work, or electrical work, the general contractor shall be requiredto
‘include in his bid the name . . . of thesubcontrdctors whoshall;in the
event the contractor secures the contract, subcontract:the plumbing,
heating and air-conditioning work, and electrical work under the
general contract; . .". Failure to name subcontractors as required by
this section shall render any bids submitted by a general contractor
unresponsive and void. Subcontractors named.in:accordance:with -
provisions of ‘this'section must. possess -an :appropriate-license:or -
certificate of competency.issued by the state of ldaho'covering the
contractor work classification in whlch the subcontractor IS named
(Emphasns added) : P

This section requlres a general contractor to. llst the namesand/or: addresses .
of the sitbcontractors :who ‘shall subcontract:the: respective.assighments in the
event the general contractor.obtains the.contract::’ urther declares
that failure onthe part.ofa general contractor:tolist the actors in:his bid
renders the: bid unresponsive and void::Your:question mph,mcn umstances in
which a general contractor lists -himselfias t e:subcon or( No:statute,
regulation; or court case has been-found which:precludes;a; ) contractor
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from listing himself as-a.subcontractor. Therefore, such a practice does not
violate the naming requirement of /daho Code § 67-2310. Moreover, since that
section directs the contractor to name his subcontractors, by naming himself, a
contractor has comphod with the statute

The last sentenoe of Idaho Code, § 67-2310 should not be interpreted as
requiring subcontractors listed on a bid to have a subcontracting license at the
time the bid.is:submitted. Rather, that sentence requires that subcontractors
named in the bid.in.accordance with the section “must possess an appropriate
license or -certificate of competency . . . covering the contractor work
classification in: which the subcontractor is named.” An analysis of the public
works license laws in Title 54, Ch. 19 reveals that this final sentence refers to a
public works license. The phrase “the contractor work classification in which the
subcontractor is-named” is language used in the public works license laws. /daho
Code, § 54-1904 declares

C Iasses oj Iu‘enses — rights granted under licenses — fees. — There
shall be five (5) classes of licenses issued under the provisions of this
act which are hereby designated as classes AAA, AA, A,B,andC...

For the purpose of lloensmg public works contractors under this act

scope of rhe operations of a licensed contractor to those in which he is
classified and qualified to engage as in this act provided.

Each license issued by the board shall clearly indicate the type and
scope of work for which the licensee is qualified and licensed and the
holder of the license shall be permitted to submit proposals for and
perform only those types of work specified in each such license;
provided, however, that the board may extend the permrssrble type
or scope of work to be done under any license when it is determined
by the board that the applicant meets all of the requirements of this
act to qualify him to do such other work. (Emphasis added.) .

These sections of the Public Works Contractors laws elucidate the phrase
“contractor work classification” in the last sentence of /daho Code, § 67-23 10, as
referring to the public works licensing scheme. The definitionof “public works
contractor™ in Idaho“Code, § 54-1901 (b) provides further suppon for this
mterpretatlon

“Publlc work 0 ractor  which term is synonomous with the term
“builder”. “subcontractor" and “specialty contractor” and in this act
referred to as “contractor™ or “licensee,” includes any person 'who, in
any capacxty undertakes to, or offers to undertaketo, or purportsto

t "ke to. submrt a proposal to orenterinto
... authorized to let or award
of any pubhc work

The Idaho Supreme Court recently reached 4 similar mterpret'ation,of these
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laws in the case of Neilsen & Co. v. Cassia and Twin Falls County Joint Class A
School District 151,96 1daho 763, 536 P. 2d 1113 (1975). In that case the general
contractor named a subcontractor ‘which possessed a AA public works license.
Since the project involved an estimated cost over $250,000, /daho Code, § 54-
1904, requires that a contractor hold a AAA license. The Court held that the AA
license held by the subcontractor was not sufficient, and that the “import of 1.C.
§§54-1901, 54-1924 requires a subcontractor notonly to be licensed fora general
classification work but also to hold a specific license from the State based upon
type, scope and responsibility of operation.” The Court stated further, “I.C. §
54-1904 specifically sets for the c/assificatory license scheme governing public
works contractors” (Emphasis added.) The ‘Court concluded :that the
requirements of /daho Code § 67-3210, were not satisfied and that the bid was
therefore unresponsive and void. Your question, whether the subcontractor
listed on a bid -of a genéral contractor must possess a mechanical and electrical
subcontractors license at the time of the submission of the bid, was not presented
to the Court in the Nielsen, case. However, the Nielsen case clearly interpreted
Idaho Code, § 67-2310'as referring to the public works licensing scheme

The preceding analysis demonstrates that the public works contractlng laws
and the subcontractor naming law require that a general contractor and
subcontractors named.:in a bid of a.general contractor possess appropriate
public works contracting licenses. However, these laws do not require that the
respective subcontractors possess mechanical and electrical subcontractors
licenses at the time of the submission of the bid.

The time at which one must possess an electrical subcontractors license is set
forth in /daho Code, Title 54, Ch. 10. Idaho Code, § 54-1002, declares that
electrical subcontractors license is essential to engage in busmess asan electrical
subcontractor. That section reads as follows:

(1) . .. it shall be unlawful for any person, partnershlp, company,
firm, assocnauon or corporauon to act, or attempt to act as an
electrical contractor in_this “state until such . person, partnershlp,
company, firm, association or corporatlon shall have recewed a
license as an electrical contractor .

The timing is furthey clarified by /daho Code, § .54-lQQ3A, L‘Yhi_‘?.}‘ states:

Definitions. — (1) Electrical Contractor. . I
partnership, company, firm, association or corporation’ engagmg in,
conducting or carrying on' the business of installing: ‘wu'es or
equipment to carry electric current or installing apparatus:to be
operated by such current or entering into agreements to installsuch.

contractor.

These sections provnde that it shall be unlawf ul for ,any pe
business of electrical subcontractor or. to. eenter’ into’ ag
electrical subcontractor, Thus,’ ‘when one énters m
electrical subcontracting, or when orie signsa contract to do 50 that person must
possess an electrical subcontractors hcense pursuant.to ldaho Co Title 54,
Ch. 1000. ‘ o o
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In summary, the public works contracting laws and the subcontractors
naming law of the Jdaho Code require that contractors name their
subcontractors in their bid and that the contractor and subcontractor so named
hold a requisite public works contracting license, but do not require that the
subcontractors listed on the bid of the general contractor possess mechanical
and electrical subcontractors license at the time of the submdission of the bid. The
clectrical licensing laws declare that a person must hold an electrical
subcontractors license at the time a contract is entered into or at the time it is
signed.

AUTHORITIES CONSIDERED:
I. Idaho Code, Title 54 Chs. 10 and 19; § 67-2310.

2. Nielsen & Co. v. Cassia and Twin Falls County Joint Class A School
District 151, 96 ldaho 763, 536 P. 2d 1113 (1975).

DATED This 25th day of March, 1977.
ATTORNEY GENERAL OF THESTATEOFIDAHO
WAYNE L. KIDWELL
ANALYSIS BY:
L. MARK RIDDOCH

Assistant Attorney General
State of 1daho

ATTORNEY GENERAL OPINION NO. 77-25

TO: Janette B Drury
Executive. Secretary
State Board of Accountancy
P.O. Box 2896
Boise, vldaho 8370I

Per Request for Attomey General Opinion.

QUESTION PRESENTED

May. Pubhc Accountants llcensed by the State of Idaho use the title “licensed
public accountant™:; . .
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CONCLUSION: '

Yes, public accountants, although separate and not to be confused with
Certified Public Accountants, may use the title “licensed pubhc “accountant”
because the Idaho Accountancy Act specifically requires that public
accountants be licensed.

ANALYSIS:

The distinction between “certified public accountant™ and “public
accountant” is noted on the definition section of the Idaho Accountancy Act.

Idaho Code, § 54-206 (1)(2) reads:

54-206(1). “Certified public accountant™ means any person
who holds a valid, unrevoked and unsuspended certificate
and/or license (where applicable) under the provisions of
chapter 2, title 54, Idaho code, designating said person as a
certified public accountant.”

54-206(2). “Public accountant” means any person who holds a
valid, unrevoked and unsuspended license under the provisions
of chapter 2, title 54, Idaho Code.”

_The distinction between the two above-defined accountants, is.that a certified
public accountant must pass an examination, and must possess certain
experience requirements as per /daho Code, 54-208 and .54-210. Public
accountants, on the other hand, must meet the qualifications of Idaho Code, 54-
214

54-214. PUBLIC ACCOUNTANTS — REGISTRATION.
Any person (a) who is a resident of this state or has a place of
business herein, and (b) who has attained the age of eighteen
(18) years, and (c) who is of good moral character,and (d)who
meets the requirements of paragraph (1), (2), or (3) hereofmay
register with the board as a public accountant.

(1) -Persons who on January 1, 1976, as determined on an
individual basis by the advisory commiittee, held themselves
out to the public as publlc accountants within thisstate in the
practice of public accounting as their prmclpal occupatlon and
who have made application to the advisory committee: tween
July I, 1976, and July l 1977, for lloensu pirblic
accountant. SR

LR IR

3) Persons who on January I, l976 hold semor aocour\nmg,l .

pursuant to this subsectlon, the: appllcant mﬁstﬁlso pass n’
examination administered by the advisory’ commlttee
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e

The legislature having provided for both certified public accountants, and
public accountants, the question confronts us of how to clearly distinguish the
two differently qualified accountants. Complications which prevent a simple
solution to this problem should be noted. They are: (1) the fact that the general
public as a whole is somewhat confused about the distinction between the two
groups, and the nature of the situation is such that any attempt to explain the
distinction would probably add to the confusion; (2) the fact that certified public
accountants are restricted by a professional code of ethics which prevents them
from fully explaining the distinction between the two groups.

Idaho Code, § 54-218, concerns the use of titles by accountants. It reads:

'54-218. USE OF TITLE — VALID LICENSE TO
. PRACTICE. (1) No person shall assume or use the title or
- designation “certified public accountant” or any other title,
* designation, words, letters, abbreviations, sign, card, or device
to indicate that such person is a certified public accountant
unless such person holds a certificate or license as a certified
public accountant pursuant to chapter 2, title 54, Idaho Code.

(2) No person shall assume or use the title or designation
“public accountant™ or any other title, designation, words,
letters, abbreviations, sign, card, ordevice toindicate that such
. person is a public accountant unless such person holds a
certificate or license pursuant to chapter 2, title 54, Idaho Code.

(3).No person, partnership or corporation shall assume or use
the title or designation “certified accountant,” “chartered
accountant,” “enrolled accountant,” “licensed accountant,”
“registered accountant,” “accredited accountant,” “account-
ant,” “auditor” or other title or designation or any of the
abbreviations “CA,” “EA,” “RA,” or “LA,” or similar
abbreviations llkely to be confused with certlﬁed public
accountant” or “public accountant™; . . .

If evidence is present to show that public accountants are attempting to
“deceive to indicate that such person is a certified public accountant” when they
employ the title “licensed public accountant”, then a valid argument can be made
that the title “licensed public accountant” should not be employed to designate a
position of “public accountant.” But, no evidence of such deception is present.
Furthermore; a rational basis exists for the title “licensed public accountant”
because /daho Code, § 506(6) defines license to mean “a document issued by the
board permlttmg the ‘holder of a certificate to practice as a certified public
accountant in the state of Idaho or a public accountant, and permitting a public
accountant to practlce as'a pubhc accountant.”

Itis theref ore. my opmlon that after examining the legislative intent of the Act
as supplied by Mr. Steve Swanson, one of the Act’s authors, the State Board of
Accountancy; and- prior revisions of the proposed Act, that public accountants
licensed by the-State ‘of Idaho can use the title “licensed public accountant.”
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AUTHORITIES CONSIDERED:
L Idaho Code, § 54-206(1)(2).
2. Idaho Code, ii 54-208 and 54-210,
3. Idaho Code, ii’54-214 and 54-218.
4. Idaho Code, § 506(6).
DATED this 5th day of April, 1977.
ATTORNEY GENERALOF THESTATE OF IDAHO
WAYNE L. KIDWELL . - o
ANALYSIS BY: ’
ARTHUR J. BERRY

Assistant Attorney General
State of Idaho

ATTORNEY GENERAL OPINION NO. 77-26

TO:  Stephen C. Allred, Director
State of Idaho
" Department of Water Resources
Statehouse
Building Mail

Per Request for Attorney General Opinion.
QUESTIONS PRESENTED:
1. D1d those provisions of the State Water Plan, Part Two, whlch do not
specifically call for amendment of existing laws or new Iégislation become

effective upon adoption in December, 1976, by the Idaho 'Water Resource
Board? .

2. Would House Bill 14, ifenacted in present form conﬂlét with: Artlcle 15,§
7, of the Idaho Constitution which authorized the formulation: of :the State
Water Plan"

CONCLUSIONS:

I. A reading of Art. 15§ 7, Idaho Constitulibﬁ-‘ﬁlx’id:ﬁ.;_ 014,Wh1ch adds
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§ 42-1736 to the Idaho Code, reflects an intent to require legislative approval
before any- of the State Water Plan becomes effective in the State of Idaho.

2. H.B. 14, as enacted by the First Regular Session of the Forty-fourth Idaho
Legislature, is presumed constitutional eventhoughit could be argued that there
are flaws within that legislation.

ANALYSIS:

A PREREQUISITE TO THE STATE WATER PLAN IS APPROVAL
BY THE LEGISLATURE

The answer to the first question requires a review of the Idaho constitutional
and statutory scheme mandating and directing the formulation and
implementation of the State Water Plan.

In 1964, Art. 15, § 7, was ratified as an amendment to the constitution of the
State of Idaho. This constitutional provision requires that a water resource
agency be created and lists those powers which the agency is to possess, all under
such laws as may be prescribed by the legislature. The specific language follows:

“Section 7. State Water Resource Agency. There shall be
constituted . a  water resource agency, composed as the
legislature may now. or hereafter prescribe, which shall have
power to formulate and implement a state water plan for
optimum development of water resources in the public’s
interest; to construct and operate water projects; to issue
bonds, without state obligation, to be repaid from.revenues of
projects, to generate and wholesale hydro-electric power at the
site of prOdu..tlon to appropnate public waters as trustee for
Agency'projects; to acqulre, transfer, and encumber title to real
property for -water. projects .and to. have control and
administrative authority. over state lands required for water
projects; -all .under. such laws-as may -be prescribed by .the
legislature.”.. - S

The above language makes clear that the water resource agency created shall
have the power to formulate and: implement a state water plan. Of course, the
language does not address ' who' has the power to actually adopt the plan, and it
may be presumed that this: functlon was designed for the legislature. It should be
emphasized that Art. 15,°§°7, Idaho -Constitution provides that the water
resources plan shall be under l_aws'as may be prescribd by the legislature.

The ldaho Legxslature camed out |ts _responsibility under the new
constitutional provision ‘in 1965. See Idaho Session Laws, 1965, Ch. 320;
amended 1974, Ch. 20, -#.22:and-23. The statutory provision establlshmg the
Idaho Water Resources Board as the constltutlonal water agency iscodified at §
42-1732, Idaho Code Do .
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A declaration of intention by the legislature in establishing the Water
Resource Board appears |n§42-l73l Idaho Code, and readsin pertinent part as
follows:

“It is essential that a coordinated, integrated, multiple use
water resource policy be formulated and a plan developed to
activate this policy as rapidly as possible. It is in the public
interest that these functions be carried out by a single state
agency.”

The powers and duties to be possessed by the Water Resource Board are more
fully described in § 42-1734, Idaho Code. The first and last subsections of this
provision set out the extent of the Board’s powers and duties as follows:

‘“(a) To have and exercise all of the rights, powers, duties and
privileges vested by Art. 15, § 7, of the constitution of thisstate
in the water recourse agency . . . ; [and]

* %x %

(w) To take such other action as may be necessary to carry out
its duties and powers under this act and the constitution of the
state of Idaho.”

Each of the powers and duties enumerated in § 42-1734, /daho Code stems from
one of the powers or duties vested in the State Water Resource Agency by Art.
15, § 7, Idaho Constitution.

As observed above, Art. 1S5, § 7. Idaho Constitution does not mention a
“power of adoption™ but does state that the water resource agency shall have the
power to “formulate and implement™ a state water plan. The provision also
provides that it is subjected to such laws as may be prescribed by the legislature.
Thus, it could easily be assumed that this constitutional mandate requires the
State Water Resource Board to prepare (“formulate™ may be read as
synonymous to “prepare™) a state water plan after which the plan is forwarded to
the Idaho Legislature for adoption. Following adoption by the Idaho
Legislature, the plan may then be implemented by the State Water Resource
Board. The logic of this analysis comes from the fact that Art. 15, § 7, ldaho
Constitution only requires formulation and implementation of the water
resource plan by the State Water Resource Board. Therefore, the logical
intermediate step, which is adoption, may easily be presumed a functlon of the
Idaho Legislature under that constitutional mandate.

The theory outlined above was obviously followed by the Fir;t iRégular
Session of the Forty-fourth Legislature when it enacted into law H. B No. 14.
This law, which now will be codified as § 42,1736, Idaho Code reads as follows

“LEGISLATIVE REVIEW. The state water plan adopted by

the Idaho water resource board pursuant to authority of §
42-1734, 1daho Code shall not become effective until it hasbeen-
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submitted to the legislature of the state of Idaho and has been
affirmatively acted upon in the form of a concurrent resolution
which may adopt, reject, amend or modify the same.
Thereafter, any change in the state water plan shall be
submitted in the same manner to the legislature prior to
becoming effective.”

One question which may be asked is what will happen if the Idaho Legislature
never approves or effectively acts upon the State Water Resource Plan
formulated by the State Water Resource Board. The answer to that question is
simple. If the legislature unduly shirks its responsibility to adopt or effectively
act upon a state water resource plan, a violation of Art. 15, § 7, Idaho
Constitution will have occurred and legal action may be maintained to remedy
that problem. However, it must be assumed that the legislature, like the State
Water Resource Board, will fulfill the obligation placed upon it by the
constitution. The constitutional mandate places no time limitation upon either
the Water Resource Board or the legislature tof ormulate,adopt, and implement
a plan. Of course, it must be presumed that a reasonable time limitation is
required. At this point, the plan has been prepared by the Water Resource
Board. Now, the legislature should have a reasonable time to consider and act
upon the plan as prepared. If the plan s rejected (or not adopted), the legislature
is impliedly under a duty to state its reasons therefore. The Board could then
correct and resubmit the plan pursuant to the wishes of the legislature.

In effect, Art. 15, § 7, Idaho Constitution makes the legislature and the State
Water Resource Board partners in preparing, adopting and implementing a
State Water Resource Plan. If the Board had failed to formulate a plan, a
mandamus action could lie in the courts of the State of Idaho. Similarly, if the
legislature fails to adopt a plan or give reasons for rejection within a reasonable
time, an action in court may also be appropriate. Further, legal action may lie if
the State Water Resource Board fails to implement an adopted Water
Resource Plan. However, nothing at this point indicates any bad faith on the
part of either the legislature or the Water Resources Board.

In short, the framework of the State Water Resource Plan under Art. 15, § 7,
Idaho Constitution and H.B. 14 requires formulation and implementation of the
plan by the Water Resource Board and adoption by the legislature. Therefore,
the plan may not be implemented until the previous step — adoption — has been
completed.

H.B. NO. 14 AS PASSED BY THE IDAHO LEGISLATURE
MUST BE PRESUMED CONSTITUTIONAL

Abundant law in the State of Idaho as well as elsewhere supports the strong
p}gesumption given to the constitutionality of legislation. In fact, it has beensaid
that,

“It is frequently asserted by the courts that every presumption
favors the validity of an act of the legislature and that alldoubts
must be resolved in support of the act. Likewise, itis presumed
that the legislature acted with integrity and with an honest
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purpose to keep within constitutional limits. . . Ithaseven been
said that ‘a strained construction is not only permissible, but
desirable, if it is the only construction that will save
constitutionality.’ “Sutherland Statutory Construction, 4th
Ed. § 45.11. ‘

For an Idaho case of similar construction, see American Oil Co. v, Neill, 86
Idaho 7 (1963). Therefore, now that H.B. No. 14 is law, the strong presumption
in favor of its constitutionality must attach.

Aside from the presumption to be afforded H.B. No. 14, an analysis of its
revisions does not disclose any glaring problem with constitutionality. As
discussed earlier in this opinion, Art. 15 § 7, /daho Constitution may easily be
read to allow preparation and implementation of a state water resource plan by
the Water Resource Board and adoption prior.to implementation by the State
legislature. Under this reading, H.B. No. 14 merges quite readily with the
requirements of the constitution.

Perhaps the most serious problem with H.B. No. 14 is the implication that any
affirmative action, including rejection, approves the Water Resource Plan. This
appears to be an obvious defect in the drafting of the bill. Certainly, the
legislature did not presume to adopt the plan by rejecting the plan. Theapparent
intent of the language is to require that the plan be submitted to the legislature
for review and adoptlon The plan may be accepted as presented, modified,
or rejected. If the plan is rejected, it must be assumed that the reasons for the
rejection will be stated in order that the Water Resource Board may correct the
defects and resubmit it to the legislature for approval. In any event, it may be
assumed that the legislature will, pursuant to constitutional mandate, adopt a
water resource plan as expeditiously as possible. However, if the leglslature does
not adopt a plan as presented, as modified, or as corrected after rejection, thena
violation of constitutional requirement may be apparent and legal action to
correct the problem may be considered. At this point, though,H. B. No. 14 does
not demonstrate any serious constitutional defects and must be assumed
constitutional under the strong presumption to be afforded legislation.

AUTHORITIES CONSIDERED:

1. Article 15, § 7, Idaho Constitution
2. § 42-1732, et seq., Idaho Code

3. § 42-1736, Idaho Code
4. American Oil Co. v. Neill, 8 Idaho 7 (1963).

S. Sutherland Statutory Construction, 4th 'Ed". §45.11 '

DATED this 11th day of April, 1977.
ATTORNEY GENERAL OF THE STATE OF IDAHO
WAYNE L. KIDWELL |
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ANALYSIS BY:

GUY G. HURLBUTT
Deputy Attorney General of Idaho

ATTORNEY GENERAL OPINION NO. 77-27

TO: Mr. Richard L. Barrett
State Personnel Director
Idaho Personnel Commission
Building Mail

Per Request for Attorney General Opinion.
QUESTIONS PRESENTED:

l. Is Idaho Personnel Commission Rule 7-10.1, which allows accelerated
advancement of employees between steps within a pay grade, compatible with
the statutory requirement of § 67-5309C(c), /daho Code callingfor advancement
only after a tenure of six months between step A and B and tenure of one year
between steps C and E?

2. If ldaho Personnel Commission Rule 7-10.1 is operable in view of
statutory requirements, is that portion of Rule 7-4.8 equally compatible that
prescribes that an increase of less than two full steps does not create a new date
for computing ingrade increases?

3. Ifanemployee under the new statutory authority can be moved from step E
to step F for commendable service, can an employee under Rule 7-10.1 be
similarly moved from B to C, for example, for meritorious performance; or
would it be necessary to move that employee to step F which is reserved for
commendable performance or to step G reserved for exemplary and
distinguished performance?

CONCLUSION:

l. 1daho Personnel Commission Rule 7-10.1 is not compatible with the
requirements of § 67-5309C(c), /daho Code. This statutory provision outlines

the manner of ingrade: promotlons. effectlvely nullifying the contrary procedure
outlines in Rule 7-10.1.

2. Idaho Personnel Commission Rule 7-4.8, prescribing that an increase of
less than two. full. steps within a pay grade does not create a new date for
computmg ingrade increases, is incompatible with the provisions of § 67-
5309C(c), - Idaho ‘Code;. ,whlch spells out the schedules and criteria: for
promotions within grade. .
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3. In order to move an employee within grade based solely on exemplary or
distinguished performance, § 67-5309C(c) requires that the promotion be made
into either step F or step G. A promotion into step F or G may be made from any
one of the steps within the grade provided the requirements of the /daho Cede
are followed.

ANALYSIS:

In the past, the State of Idaho has compensated its employees on a pay
schedule based upon twenty grades with ten steps within each grade. Under this
system, an employee could continue to receive promotions without a grade
promotion by moving along the various steps within his particular grade.

In 1976, the Idaho Legislature considered and basically approved a ncw
compensation plan, commonly referred to as the “Hay Plan”. This new system
establishes fifty pay grades within State government as opposed to the former
twenty. Also, the ingrade steps are reduced to eight, with the last two steps
reserved for employees who have demonstrated exemplary or commendable
performance.

The new pay system is codified in § 67-5309B and C. /daho Code. The plan will
become effective July I, 1977.

Relevant to this opinion are the provisions outlined in § 67-5309C(c), /daho
Code. Since this opinion turns completely on an interpretation of this section,
we will quote in full the language to be considered:

“It is hereby declared to be the intent of the legislature that the
advancement of an employee to steps providing an increased
salary within each pay grade shall be based solely on merit,
including factors such as increased productivity, reliability,
effectiveness, and the ability to achieve the goals and objectives
of the particular position. No employee shall advance to a
higher step within a pay grade without an affirmative
certification for each purpose by the employee’s immediate
supervisor, approved by the departmental director or the
director's designee, in accordance with the following schedule -
and criteria;

(i) step A in the salary schedule shall normally be the rate at
which an employee is paid within a grade when originally
employed. When necessary to obtain qualified personnel in a
particular grade, however, upon petition of the appointing
authority to the commission containing acceptable: reasons :
thercfore, a higher step or temporary pay grade may be
authorized by the commission.

(ii) Each employees work performance shall-be evaluated:six-

months after initinl appointment for promotion and annually-. =
thereafter by his or her immedinte supervisor,-Employeesshall: -~
advance to step B of the salary schedule upon completionof'six« -+
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months of satisfactory performance upon a certification of
satisfactory performance by his or her immediate supervisor on
an evaluation form approved by the commission for that
purpose. Employees shall thereafter advance to steps C
through E of the compensation schedule on an annual basis
upon a certification of satisfactory performance by his or her
immediate supervisor on an evaluation form approved by the
commission for that purpose.

(iii) Step F of the compensation schedule represents a very
commendable level of performance and achievement. Step G of
the compensation schedule is reserved for those employees
whose service is exemplary and distinguished. Employees shall
be eligible to receive steps F and G upon certification by the
Department on an evaluation form developed for that purpose
that performance meets the required criteria.”

The overall question is whether the above-quoted statutory procedure
preempts the procedure currently followed by the State of Idaho through rule
and regulation of the Personnel Commission. A careful analysis requires a reply
in the affirmative. Initially, § 67-5309C(c), /daho Code expresses an intent to
advance employees within grades primarily for meritorious service. However,
the law is quite clear that “no employee shall advance to a higher step withina
pay grade. . .[unless]... in accordance with the following schedule and criteria™.
Basically, the schedules and the criteria referred to depend upon three (3)
possible certifications by the employee's supervisor. If the supervisor finds the
employee performing in a satisfactory manner, he shall certify his promotion to
the next step within the grade on an annual basis (except for the initial
promotion from step A to B, which is six months). The second type of
certification is a certification of @ very commendable level of performance by the
employee. If this is the case, the law specifies that that employee qualifies to be
placed into step F. The third type of certification allows promotion into step G
for employees whose service is exemplary and distinguished. Nothing in the law
requires an employee to be in step E before he may qualify for promotions into
step F or G. Therefore, it must be concluded that an employee mayadvance to
steps F or G from anywhere in the grade schedule upon proper certification by
the employer within the meaning of the Idaho law.

It may be argued with considerable justification that, given the legislative
intent to promote on the basis of merit, an employee should qualify for early
ingrade promotion without having to be placed in step F or G. Unfortunately,
although this may be true, the law as presently drafted does not provide for such
u procedure. It should be recalled again that the law is quite explicit that no
employee shall advance to a higher step exceptin accordance with the schedules
and criteria established in § 67-5309C(c). ldaho Code.

In summary, we believe that the newly created Idaho law governing salary
schedules effectively abolishes the ability to control ingrade promotion by rule
und regulation- of the Personnel Commission if such rule or regulation is
contrary to the procedure established in § 67-5309C(c). ldaho Code. The
codified procedure allows a six (6) month promotion from step A to step B and
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annually thereafter to step E if there is a certification of satisfactory
performance. Steps F and G are reserved for oustanding employees. Step F
requires a certification of very commendable performance step G requires a
certitication of exemplary and distinguished performance. Upon certification,
an employee may move into steps F or G at any time regardless of where he is
within his grade.

We recognize that a supervisor, while willing to promote an employee from
grade B to grade C in less than one year based upon oustanding performance
may be reluctant to move that employee all the way from step B to step F or G
based upon his performance. The result could be a tendency to require all
employees, whether outstanding or not, to proceed along the pay schedule until
they reach step E. At this point, the oustanding ones would be considered for
promotion into steps F or G. Thus, allowing an employer to move his
outstanding employee expeditiously along the entire step spectrum would no
doubt be desirable if, in fact, merit, not longevity, governs promotion of State
employees. However, our contrary conclusion is bolstered by use of the
following example.

Pursuant to § 67-5309C(c), /daho Code, pomotion from step A through E
depends upon a certification by the employer of satisfactory performance.
Assume two employees, Paul and John, who are both in step B. Paul has been in
that position for one year, and thus qualifies for a promotion into step C upon
certification of satisfactory performance. Paul is an average employee and
consequently is promoted to step C. John, however, is an outstanding employee,
and his employer wishes to move him from step B to D. If the employer certifies
him as a *“satisfactory” employee, and moves him to step D, Paul may complain
because, with a similar rating, he only advanced to step C. On the other hand.
assume that John, based upon his outstanding performance, is certified as either
very commendable or exemplary and distinguished and placed into step D. In
this case, John may complain because these certifications qualify him under
Idaho law for promotions into step F or G.

The simple answer to the questions presented is that promotions ffom step A
through E are based primarily on longevity and satisfactory performance. The
true “merit™ promotions for highly commendable, exemplary and distinguished
performance are reserved exclusively for steps F and G. For these reasons, we

"recommend that the current procedures in Idaho Personnel Commission Rules
- 7-10.1 and 7-4.8 no longer be followed. Of course, .new rules may be
implemented within the framework of § 67-5309C(c), /daho’ Code.

AUTHORITIES CONSIDERED:

1. Section 67-5309C(c). /daho Code. o
2. Idaho Personnel Cor_nmission Rules 7-10.1 and 7-4.8.

DATED this 2lIst day of April, 1977. . L e
ATTORNEY GENERAL OFTHE STATE OF IDAHO
WAYNE L. KIDWELL
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ANALYSIS BY:

GUY G. HURLBUTT
Deputy Attorney General

State of Idaho

ATTORNEY GENERAL OPINION NO. 77-28

TO: Will S. Defenbach
Commissioner
Industrial Commission
State of Idaho

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Does the expiration of the Rehabilitation Division of the Industrial
Commission pursuant to /daho Code, § 72-501(a) impliedly repeal §§ 72-428(6).
72-433(3); 72-450; and 72-523(4), Idaho Code, as included in the State's
workman's compensation law and dealing with rehabilitatin and retraining?

CONCLUSION:

Section 72-501(a) effectively terminates the Rehabilitation Division of the
Industrial Commission and all administrative programs falling thereunder.

ANALYSIS:

The 1974 1daho legislature enacted 72-501(a), /daho Code, for the purpose of
establishing, on an experimental basis, a Rehabilitation Division to adopt
physical and vocational rehabilitation programs. Under Ch. 132, 1974 Idaho
Session Laws, the legislature also enacted or amended §§ 72-428(6). 72-433(3).
72-450 and 72-523(4); Idaho Code. Each of these sections deals directly with
vocational rehabilitation and must be administered by the Vocational
Rehabilitation Division of the Industrial Commission.

Under the 1973 enactment of 72-501(a), the legislature required that the
experimental period “commences on July 1, 1974, and continue fora period of
two years at which time, unless the legislature should otherwise determine, it
should continue as a permanent program and division of the Commission.” This
section was amended by the 1976 legislative session changing the experimental
period from two to three years and requiring termination of the program unless
the legislature should determme otherwise. s

There can be no questlon,but that 72-501(a) is inoperable after July I, 1977.
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The 1976 legislative session specifically required termination unless the 1977
session should determine otherwise. The 1977 legislature chose to remain silent
and allow this statute to die. As of July 1, 1977, 72-501(a) is effectively repealed.

The question arises as to whether or not §§ 72-428(6), 72-433(3), 72-450 and
72-523(4) are accordingly repealed as a result of the language found in 72-501(a).
The answer must be in the affirmative. Each of these sections was included in the
vocational rehabilitation package passed by the 1974 legislative session. Each
statute deal with vocational rehabilitation and a vocational rehabilitation
program and each requires the administrative authority of the Industrial
Commission.

With the repeal of 72-501(a), the Industrial Commi#sion no longer has
administrative authority to conduct vocational rehabilitation programs. It
therefore follows that each of the sections cited is repealed.
AUTHORITIES CONSIDERED:

. Idaho Code, § 72-501(a)

2. Ch. 132 Idaho Session Laws

3. ldaho Code, §§ 72-428(6), 72-433(3), 72-450 and 72-523(4)

DATED this 22nd day of April 1977.

ATTORNEY GENERAL OF THE STATE OF IDAHO
WAYNE L. KIDWELL

ANALYSIS BY:

BILL F. PAYNE

Deputy Attorney General
State of Idaho

ATTORNEY GENERAL OPINION NO. 77-29
TO: The Honorable Pete T. Cenarrusa
Secretary of State
Statehouse Mail
Per Request for Attorney General Opinior;.s e
QUESTIONS PRESENTED: . -

I. Questions have arisen concerning the definition of candidate mentionedin
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§ 67-6602(a), Idaho Code. Would expenditures of a candidate using his personal
funds to travel to various areas of the state to inquire about support for a
proposed candidacy be within the purview of § 67-6602(a) (1), /daho Code?.

2. Would the reservation (either by cash deposit or oral agreement) of bill
board space for a possible candidate bill board at a future date be within the
purview of § 67-6602(a) (1), /daho Code? Does the ability to cancel such
reservation affect the legal status of such an act?

3. Is an orgamzatlon a polmcal committee”, as redefined by the 1977
legislature, if the organization gives in excess of $500 toa political committee
which supports a candidate or measure?

4. When is a political committee “involved™ in an election as stated in § 67-
6607, Idaho Code? -

5. Is compliance with § 67-6606(2), /daho Code, by a nonbusiness entity
sufficient if such an entity is also a political committee?

6. What restrictions if any should be placed upon a candidate’s use of surplus
campaign funds?

7. What requirements must be met by political treasurers who receive
contributions from out of state political committees and out of state non-
business entities to comply with §§ 67-6605 and 67-6606, /daho Code.

CONCLUSION'

l. Those using personal funds to travel to various areas of the state to inquire
about support for a proposed candidacy are not “candidates” if they limit their
activities to seeking advice concerning their potential candidacy. However, one
becomes a “Candidate™ by either making broad based public contacts regarding
his candidacy or by making any contacts aimed primarilyat sollcmng campaign
staff, volunteers or ﬁnancmg .

2 A potenual candndate who reserves billboard space to be used for his
candidate billboard at a future dateis a “candidate” pursuantto § 67-6602(a) (1),
Idaho Code. Consequently, the potential candidate should certify a political
treasurer prior to reservmg such billboard space.

3 An orgamzatnon is a polmcal commlttee as redefined by the 1977
leglslature if the orgamzanon gives in excess. of $500 to a political committee
which in turn uses the gnft in support of a candldate or measure.

4 A polmcal commmee is mvolved” in an electlon within the meaning of §
67-6607, Idaho - Code, :when contributions are -received- or expenditures or
encumbrances ‘are: made f or.or on behalf of a candidate-or measure.

5. A polmcal commlttee s compliance with the disclosure reqmrement of §

67-6606(2),:: Idaho:: Code; - does:-not excuse -the - political commmee from
complymg with other reporting requirements of the act. :
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6. There are no Idaho statutes which govern the distribution of surplus
campaign funds. However, any amount diverted from the campaign fund for the
candidate’s personal use will be considered taxable income of the candidate in
the year in which the funds are diverted.

7. The names and addresses of all contributors of over $50 must be reported
to the Secretary of State. In addition, if an out of state donor of more than $50is
a “political committee”, the donor must accompany its donation with a list of its
own contributors of over $50. If the donor is not a “political committee” butisa
“non-business entity”, it must accompany its donatlon with a list of its own
contributors of over $500.

ANALYSIS:
“Candidate” is defined in § 67-6602(a), I/daho Code, as follows:

(a) “Candidate™ means an individual who has taken affirmative
action to seek nomination for election to public office. An
individual shall be deemed to have taken affirmative action to
seek such nomination or election to public office when he first:

(1) Receives contributions or makes expenditures or reserves
space or facilities with intent to promote his candidacy for

office; or
(2) Announces publicly or files for office. (emphasis added)

Therefore, the answers to questions 1 and 2 turn on a determination of
whether the actions taken by the person are taken for the purpose of promoting
his candidacy for office, or are taken for some other purpose.

A person who uses personal funds to travel about the state to inquire about
support for a possible candidacy is not a *candidate™ unless his purpose is to
promote his candidacy. If his purpose is merely to assess his chance of success, he
is not yet a candidate. However, once his purpose becomes the promotion of his
candidacy rather than the assessment of his level of support, he has become a
“candidate” as defined in § 67-6602(a) above.

In many cases there may be a fine line between assessment:of a potential
candidacy and promotion of an existing candidacy. The determination of a
person’s purpose is a question of fact which must -be .determined from the
surrounding circumstances. Normally,: it should be possible to determine
whether a person is a “candidate™ from the substance and:the:extent of his
communications. By inquiring as to the substance of the potential candidate's
communications it should be possible to détermine if the candidate is:primarily
soliciting advice or is primarily soliciting campaign staff or financing: Similarly,
whether one is a “candidate” can normally be determined by the:extent:of his
communications.

A candidate who is assessinghis strength-could be expéqted’rtddbnﬁfci aselect
number of people of significant political experience and knowledge and solicit
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advice from them. Also, a potential candidate might conduct a randomsurvey of
households to-assess name familiarity and image of various possible candidates.
These activities are aimed at assessing one’s chances and would not be sufficient
to make one a “candidate™. On the other hand, a potential candidate who makes
hundreds of contacts with persons of limited political experience is almost
certainly promoting his candidacy rather than merely assessing his strength.
Likewise, the person who sends bulk mailings to a high percentage of households
is almost certainly a candidate, and is not merely assessing his strengh.

Summarizing, those who are interested in traveling to various areas of the
state to inquire about support for a proposed candidacy may do so prior to
certification of a political treasurer if they limit their activities to seeking advice
concerning their potential candidacy. However, certification of a political
treasurer must precede communications aimed primarily at soliciting campaign
staff, volunteers, or financing. Likewise, certification of a political treasurer
must precede extensive and broad based contacts concerning a potential
candidacy.

One who reserves billboard space to be used for his candidate billboard at a
future date is a “candidate™ pursuant to § 67-6602(a) (1). /daho Code. That
section defines “candidate” to include one who

“Receives contributions or makes expenditures or reserves
space or facilities with intent to promote his candidacy for
office.”

The statute speaks specifically of one who “reserves space or facilities.”
Therefore, one who reserves a billboard with intent to promote hiscandidacyis a
“candidate.” The ability to cancel such reservations would not affect whether or
not the person is a “candidate.” The act of reserving facilities is all the statute
requires.

Section 67-6603(c), /daho Code, provides in part that no expenditure may be
made on behalf of a candidate “ . . . until the candidate or political committee
apponts a political treasurer and certifies the name and address of the political
treasurer to the Secretary of State . . .” “Expenditure” is defined in § 67-6602(f),
Idaho Code, to include,among other things, “a contract, promise, or agreement,
whether or not legally enforceable, to make an expenditure. ..” The reservation
of billboard space would be such a promise or agreement. Therefore, a political

treasurer should be certified to the Secretary of State prior toreserving billboard
space for a candidate.

I11.

The 1977 legislatﬁre amended the definition of “political committee™ stated in
§ 67-6602(m), /daho Code, to read as follows:

f.‘Pko_liticaAl .,C(')_mmittee'-‘ means- (1) any person specifically
designated to support or oppose any candidate or measure/ or

175



77-29 OPINIONS OF THE ATTORNEY GENERAL

(2) any person, including a political party as defined in §§ 34-
109 and 34-501, Idaho Code, and its local committees, which
receives contributions or makes expenditures in an amount
exceeding five hundred dollars ($500) in any calendar year for
the purpose of supporting or opposing one (13 or more
candidates or measures.”

Thus, whether or not a group is a “political committee™ is not determined by
whether the group gives money directly or indirectly for promotion of a
candidate or a measure. Rather, the determination depends on whether the
contribution or expenditure is given “for the purpose of supporting or opposing
one (1) or more candidates or measures.” Thus, it is the purpose of the
contribution rather than to whom it is given that determines whether the donor
is a “political committee.”

If the donor can reasonably expect that his contribution to a political
committee will be used for the purpose of supporting or opposing one (1) or
more candidates or measures, then the donor is a “political committee”
assuming the donation is of a sufficient dollar amount.

Many political committees engage in various activities .in addition to
supporting candidates and measures. If a donor to one of these committees
desires to support activities other than those in support of candidates and
measures, then the donor should so specify when making the donation. In this
manner the donor may avoid being classified as a “political committee.”

Iv.

Section 67-6607, Idaho Code, asamended by the 1977 legislature provides in
part:

67-6607. REPORTS OF CONTRIBUTIONS AND EXPENDI-
TURES. (a) The political treasurer foreach candidate and the political
treasurer of each political committee shall file with the Secretary of
State:

(1) not more than fourteen (14) days and not less than seven (7) days
before the date of a primary election in which the candidate or political
committee is involved, a statement of all contributions received and all
expenditures or encumbrances made by.or onbehalfof the candidate or
political committee prior to the - fif’ teenth day before the primary
election; . . . (emphasis added) . .

That section goes on to require several other reports by, poltical committees
which are “involved” in a pnmary or generalelectton Theterm“involved”is not
defined in the act and therefore its meaning must be determmed in the context of
the section and of the act as a whole : ; S

The section requires a pohtlcal committee to ﬁle as to any electton in whtch it
is “involved”, a statement of all contributions received and all exp_endttures or
encumbrances made .. . " on behalf of the:political committee: Ttus, “involved”

176



OPINIONS OF THE ATTORNEY GENERAL 77-29

is used in the context of the “contributions received and the expenditures or
encumbrances made” in that election. a

Thus, from the context of the section, it appears that a political committee is
“involved” in an election when contributions are received or expenditures are
made for or on behalf of a candidate or measure. This interpretation is also
consistent with other provisions of the act. For example, *‘Political Committee™
is defined in § 67-6602(m), /daho Code, to include one who:

“ . . . receives contributions or makes expenditures in an amount
exceeding five hundred dollars ($500) in any calendar year for the
purpose of supporting or opposing one (1) or more candidates or
measures.”

Thus, it is the receipt of contributions or the making of expenditures for a
candidate or measure which is the relevant consideration in the definition of
“political committee,” and it is through these activities that a political committee
should be considered to have become “involved.”

This interpretation of the term “involved™ is also consistent with the purposes
of the act enumerated in § 67-6601, /daho Code, — namely, “ . . . avoiding
secrecy by those giving financial support to state election campaigns. . . . ™

V.
Section 67-6606, Idaho Code, provides:

Contributions by nonbusiness entities which are not political
committees — (a) A political treasurer shall notaccepta contribution of
more than ﬁfty dollars ($50.00) from a nonbusiness entity unless such
contribution is accompanied by, either:

(1) aletter signed by the political treasurer of such nonbusiness entity at
the time of such contribution that such nonbusiness entity is a political
committee under this act and will comply with the requirements of this
act with respect to political committees, or

(2) a statement signed by anofficer of such nonbusiness entity listing the
names and .addresses of each person who contributed (including
membership fees) more than five hundred dollars ($500) to such
nonbusiness entity dunng thecalendaryear lmmedlately preceding the
date of such statement.

Thus, the requnrements of the section depend on whether ornot the donor isa
political committee. Subsection (2) .above, is intended to require certain
disclosures .by: those nonbusiness entities which are not polmcal committees.
Subsection (1) is intended for political committees.

Although, not requu‘ed to do so, a political: commmee ‘could . provide a

statement: listing its contributors: pursuant to, subsection (2) above However,
providing such a list would not-exempt the. polmcal committee from complying
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with other provisions of theact. There is simply nothing in the language of § 67-
6606, /daho Code, which indicates that compliance with that section excuses a
political committee from complying with other requirements of the Sunshinc
Law.

VI.

Occasionally, a candidate completes his campaign with surplus campaign
funds. There are currently no statutes in Idaho which govern the distribution of
such surplus funds.

It should be noted, however, that any amount diverted from the campaign
fund for any personal purpose rather than for a campaign or similar purpose is
income taxable to the candidate for the year in which the fundsare diverted. Sec:
William O'Dwyer et ux. v. Commissioner, 266 F.2d 575 (4th Cir. 1959) cer.
den., 361 U.S. 862 (1959); United States v. Leslie E. Jett, 352 F.2d 179 (6th Cir.
1965), cert. den. 383 U.S. 935 (1966). .

The surplus funds will not be considered as income to the candidate if they are
used to pay any campaign expense or to reimburse the candidate for any out-of-
pocket campaign expense. Also, the funds will not be considered as income to
the candidate if the funds are returned to donors or are given to a national, state.
or local committee of a political party.

VI

The requirements which must be met by political treasurers who receive out of
state contributions depend upon whether the contributor is a political
committee and whether the contributor is a nonbusiness entity.

Out of state political committees are not required to file reports with the
Secretary of State. However, the donor and amount of any contribution of aver
$50 must be reported to the Secretary of State by the politieal treasurer who
receives it, pursuant to § 67-6612, Jdaho Code.

Section 67-6605(a), Jdaho Ceoade: imposes additional requirements.
Subaection (a) provides:

67-6608. Contributions by nonreperting committees. — (a) A pelitical
treasurer shall not accept a contribution of mere than fifty dollars
($50.00) from a political committee not domiciled in the State of 1dahe
and not otherwise required to report under thisact (a “non-reporting
committee"), unless the contribution is accompanied by a written
statement setting forth' the full name and complote -address of each
persen who centributed more than fifty dellars ($30.00) to the nen-
reporting commitiee and ¢ertified as true and correct by an officer of the
non-reporting committee. : R A

Therefore, prior to aceepting a contribution of over $30 from hn_’é\lt‘ of state
donor, the politieal treasurer must determine if:the out of Asta,te‘d'onjor‘jjs:a

“political committee™ whieh is defined in § 67-6602(m) raS?foll’er'_’:‘??« * :
178



OPINIONS OF THE ATTORNEY GENERAL 77-29

“Political committee™ means (1) any person specifically designated to
support or oppose any candidate or measure; or (2) any person,
including a political partas defined in sections 34-109 and 34-501, /daho
Code, and its local committees, which receives contributions or makes
expenditures in an amount exceeding five hundred dollars ($500) in any
calendar yar for the purpose of supporting or oppdsing one (1) or more
candidates or measures.

Thus. for example, the donor is an out of state “political committee™ if the
donor has given or intends to give over $500 for Idaho candidates and Idaho
measures during the year. As a “political committee,” it would be required to
accompany its donation with a list of its contributors of over $50. If such a list
does not accompany its donation, the Idaho political treasurer is required to
return the contribution purusant to § 67-6605(b), ldaho Code.

Il it is determined that the donor is not a “political committee." the political
treasurer should next determine if the donor is a "nonbusiness entity.”

Section 67-6606, Idaho Code, provides in pertinent part:

67-6606. Contributions by nonbusiness entities which are not political
committees. — (a) A political treasurer shall not accept a
contribution of more than fifty dollars ($50,00) from a nonbusiness
entity unless such contribution is accompanied by,

L1 1]

(2) a statement signed by an officer ef such nonbusiness entity listingthe
names and addresses of each person who contributed (including
membership fees) more than five hundred dollars ($500) to such
nonbusiness entity during the calendar year immediately preceding the
date of such statement.

Therefore, if the donor is not a “political committee™ but is a “nonbusiness
entity," then its donation of over $50 must be accompanied by a list of its
(f:ul!;(ributors of over $500. “Nonbusiness entity” is defined in § 67-6603(k) as

ollows:

“Nonbusiness Entity* means any group (of two (2) or more individuals).
corporations, association, firm. partnership. committee. club or other
organization except any such group. corporation, asseciation, firm.
partnership, committee, club or other organization which:

oA

(1) has as its principal purpose the conduct of business activities for profit; and

(2) did not during the immédi"ally preceding calendar year receive contributions.
gifis or membership fees, which in the aggregate exceeded ten percent (10%) of
its total receipts for such year.

Summnrizingééf the out of state donorof over $50isa politieal committee, the
donation must be accompanied with a list of its contributers of over $30. If the
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out of state donor is not a political committee, but is a nonbusiness entity, its
donation of over $50 must be accompanied by a list of its contributors of over
$500. If the donor is neither a political committee nor a nonbusiness entity, the
donation may be accepted without such accompanying information. However,
the names and addresses of all donors of over $50 must be included on the
treasurer’s reports to the Secretary of State.

AUTHORITIES CONSIDERED:

l. Idaho Code, §§ 67-6601, 67-6602, 67-6603, 67-6605. 67-6606. 67-6607. 67-
6612

2. William O’Dwyeretux. v. Commissioner, 266 F.2d 575 (4th Cir. 1959, cer:.
den. 361 U.S. 862 (1959)

3. United States v. Leslie E. Jett, 352 F.2d 179 (6th Cir. 1965) cert. den. 383
U.S. 935 (1966)

DATED this 27th day of April, 1977.
ATTORNEY GENERALOFTHESTATEOFIDAHO

WAYNE L. KIDWELL

ANALYSIS BY:

DAVID G. HIGH
Assistant Attorney General
State of 1daho

ATTORNEY GENERAL OPINION NO. 77-30

TO: Honorable Gary Ingram
State Representative
3530 Highland Drive
Coeur d'Alene, ldaho 83814

oy

Per Request for Attorney General Oplmon
QUESTION PRESENTED: |
Do the provisions of the Idaho open meetmg law contamed in § 67-2340

through .§ 67-2346, Idaho Code, apply:to-a public agency: as-defined in’ § 67-
2341(3) (a). when that'agency-has been created:by the: Consutuuon? R
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CONCLUSlON.

The provisions of the Idaho open meeting law apply to State public agencies
as defined in"§ 67-234!(3) (a) which are created by the State Constitution.

ANALYSIS:

The provisions of the Idaho open meeting law apply to any “public agency” in
the State of Idaho. “Public agency” is defined as follows in § 67-2341(3) (a),
Idaho Code:

(3) “Public agency™ means:

(a) any state board, commission, department, authority,
educational institution or other State agency which is created
by or pursuant to statute, other than courts and their agencies
and divisions, and the judicial council, and the district
magistrates commission; [emphasis supplied]

® Xk %

The emphasized portion of the statute creates some confusion, since that
clause could be construed to mean that any State entity which was created by the

State Constitution rather than by statute is not a “public agency.”

While such a reading is possible, it is our opinion that the open meeting law
does apply to constitutionally created agencies, unless specifically exempted
from the act. This conclusion results from an analysis of the definition of “public
agency" itself, from the overall policy of the open meeting law, from general
rules of statutory construction, and from judicial precedent.

Looking first to the definition of “public agency,” an initial question arises as
1o whattheclause“which is created by or pursuant to statute™ modifies. Does the
clause modify “state board, commission, department,” etc. or does the clause
modify only the phrase “or other state agency?”

In our view the clause “which s created by or pursuant to statute™ modifies the
phrase “or other state agency.” Read this way, the clause makes it clear that the
governing bodies of .other subdivisions of the state. such as divisions, bureaus,
etc. come within the definition of “public agency” if the division, bureau, etc. is
created by or pursuant to statute. This reading is consistent with the purpose of
the act — namely, that “the formation of public policy is public business and
shall not be conducted in secret.” /daho Code,§ 67-2340. The Idaho Supreme
Court has. held that in construing a statute a court should consider the object and
purpose of the same. Slate v. Bowman, 40 1daho 470, 235 Pac. 5§77 (192S); Dunn
v. Boise City, 45 Idaho 362 262 Pac. 507 (1927); Hamilton v. Swendsen, 46
Idaho 175, 267 Pac. 229 (l928)

If the clause, . whlch is created: by or pursuaht to statute,” modifies “state
board, commnssnon, department etc., then all constitutionally created State
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agencies would be exempt from the act unless specifically stated otherwise.
However, such a reading of the definition of “public agency” would be contrary
to the aforesaid purpose of the act. Also, such a reading would :make the
definition internally inconsistent. As stated previously, “publicagency” includes:

(a) any state board, commission, department, authority,
educational institution or other state agency which is created
by or pursuant to statute, other than courts and their agencies
and divisions, and the judicial council, and the district
magistrates commission; [emphasis supplied] /daho Code,
2341(3) (a) '

LR R

Article 5 of the Idaho Constitution, creates the Idaho court system. Therefore,
if the clause “or other state agency which is created by or pursuant to statute,”
was intended to exempt agencies of the State created by the State Constitution,
then the definition’s reference to the *“courts and their agencies and divisions”
serves no purpose in the definition.

It must be presumed that the definition’s reference to the “courts and their
agencies and divisions” was intended to clarify the definition and was not
without purpose. When construing a statute, all parts of the statute must be
given effect if possible. State v. Alkire, 79 Idaho 334, 338, 317 P.2d 341 (1957).

Thus, the internal structure of the definition of “public agency” likewise
indicates that constitutionally created entities of the State are included in the
definition, and consequently subject to the open meeting law.

While there appears to be little judicial precedent interpreting open meeting
laws, courts have generally interpreted open meeting laws broadly to further
their purposes. For example, in the case of Cathcart v. Andersen, 85 Wash.2d
102, 520 P.2d 313 (1975), the Supreme Court of Washington broadly interpreted
the definition of “public agency” contained in Washington's open meeting law.
RCW, 42.30.020(1) (a). The Washington act is substantially the same as the
Idaho act. The Washington act defined “public agency™ to include:

(a) Any state board, commission, committee, department,
educational institution or other state agency which is created
by or pursuant to statute, other than courts and the legislature.

*%e

The particular issue involved in that case was whether the ‘open 'meeting law
was applicable to faculty: meetings of the University of Washington: Relying
heavily on the purpose of the act, the Washington coéurt held that the open
meeting law applied and that the faculty meetings must be-open to:the'public.

Various other cases have adopted liberal interpmtatidhé ofopen eetmg law
provisions in order to further the purposes of'the ac’ts-‘;jNotdblq‘g@'ghg’casesf‘of
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|

Laman v. McCord, 245 Ark. 401,432 S.W.2d 753 (1968) and Board of Public
Instruction v. Doran, 224 So.2d 693 (Fla. 1969). In these cases it was held that
the open meeting statutes were enacted for the public benefit and should be
liberally interpreted favorable to the public, despite the fact that the statutes
contained penal provisions. In contrast, Idaho’s open meeting law contains no
penal provisions. Consequently, it is highly probable that the Idaho Supreme
Court would liberally interpret the provisions of the Idaho open meeting law in
order to further the purposes of the act.

In our opinion Idaho’s open meeting law applies to state governmental entities
created by the Idaho Constitution.

AUTHORITIES CONSIDERED:
|. Idaho Code, § 67-2340 through § 67-2346
2. State \'..Bowman. 40 Idaho 470, 235 Pac. 577 (1925)
3. Dunn v. Boise City, 45 ldaho 362, 262 Pac. 507 (1927)
4. Hamilton v. Swendsen, 46 Idaho 175, 267 Pac. 229 (1928)
5. Article 5, Idaho Constitution
6. State v. Alkire, 79 1daho 334, 338, 317 P.2d 341 (1957)
7. Cathcart v. Andersen, 85 Wash.2d 102, 530 P.2d 313 (1975)
8. Laman v. McCord, 245 Ark. 401, 432 S.W.2d 753 (1968)
9. Board of Public Instruction v. Doran, 224 So.2d 693 (Fla. 1969)
DATED this 27th day of April, 1977/
ATTORNEY GENERALOFTHE STATEOF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:
DAVID G: HIGH

Assistant Attorney General
State of Idaho ... ..
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ATTORNEY GENERAL OPINION NO. 77-31

TO: E. Dean Tisdale, P.E.
State Highway Administrator
Idaho Transportation Department

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Could a specification on value engineering be included in the Idaho Standard
Specifications for highway construction?

CONCLUSION:

There is no legal obstacle toward including a valueengmeermg specnf ication in
the Standard Specification for highway construction.

ANALYSIS:

The term “value engineering” is applied to a specification which permits the
contractor to propose change, which would save money in the construction of a
project, and permits a part of the savings made to accrue:to the contractor
himself as a reward for diligence in ways of seeking to reduce the cost of the
project.

The federal government and many states have used such a specification for a
number of years. The theory is that contractors frequently have more practical
knowledge and more practical skill in the field of constructionthan do engineers
who, for the most part, work in an office.

As one writer put it:

“Under the changes clause a contractor has no incentive to submit a
change proposal suggesting a ‘method of reducmg the cost of
performance. If such a change were ordered, the price would be reduced
by the full costs saved, plus the contractor's profit on such cost. As a
result, the contractor would be penalized by a reductlon in prof|t for
suggesting a method of saving money for a procuring agency.

To overcome this result, a number of government' ngendes have
developed value engineering clauses. These clauses are:special purpose
changes clauses applicable only to contractor initiated cost reduction
proposals to change the specifications, drawings or other requnrements
of the contract. The most complete coverage of this subject is found in
Sec. 1, Pt. 17 of the Armed Setvices Procurement Regulation, and most
of the discussion in this chapler will deal with.clauses and procedures
contained in this regulation. “lNash Govt, Comract Changes at 133.

The author goes on to say at page ]47
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“One of the most difficult aspects of value engineering has been the
formulation of incentive provisions that assure contractors that they
will benefit financially if they submit value engineering proposals. The
difficulty lies in the fact that it takes time for the procuring agencies to
process proposals (an average of over 90 days in the Department of
Defense activities), and this often precludes the achievement of savings
on the contract on which the proposal was submitted. To counteract
this difficulty, the regulations now call for a full range of contractor
sharing on a variety of types of savings that flow from a value
engineering proposal. While this results in a rather complex set of
contract provisions, it should provide sufficient motivation to induce
contractors to undertake value engineering work on a great number of
contracts. Various types of savings are discussed in the following
material.”

These savings include instant contract savings, future contract savings,
collateral savings and concurrent contract savings. It is not likely that the
Division of Highways would be interested in soelaborate a proposal, but merely
wishes to give the contractor an opportunity to initiate a proposal which would
save money to the state, while allowing reduction of the price of the contract for
his profit.

Of course, it will be noted that there is a provision in the specifications to the
cffect that the proposal must be approved by the department before it can
proceed. '

While there is quite a body of law considering value engineering in the Court
of Claims cases and the Board of Contracts Appeals cases, there is unfortunately
very little law regarding the validity of the provision itself. The cases we have
found deal with the enforcement of the clause rather than the validity, validity
apparently never having been challenged.

State law, both cases and statute, is silent upon the matter. Section 40-2205
requires that whenever work on the state highway system is let by a contract,
sealed bids must be called for by public advertisement: It may, perhaps, be
argued from this requirement that where the contract has been changed at the
request of the contractor and the price changed that the contract was performed
by someone who has not actually bid on the contract as performed. Yet, changes
are made in virtually every contract, usually upon the order of the state, and
these changes usually entail price adjustment either upward or downward, so
price contingency is something that is always present. The only difference here is
that these changes would be initiated by the contractor and what is. perhaps more
important, the contractor .would receive a benefit from the change. It would
seem that if a change can'be made and price adjustment made, either upward or
downward, at the instigation of the state, that the same change could be made at
the initiation of the contrator, but with two differences: (1) that these changes
under this clause would always save the state money; and, (2) some sort of
rcW_ard would:'go. to. the.contractor -who - initiated the change. It is clearly
destrable to:reduce costs:.No one would argue that: But, without some form of
material reward to the contractor, there would be no.incentive. The state would
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save less money because of this reward, but would save money nevertheless. It
would appear that a saving made at some cost to thestate would be better than
no saving at all. It is, therefore, my conclusion that since there is no legal
restriction against the inclusion of such a provision in the Standard
Specifications, the provision set forth in the letter of request may be added to the

Idaho Standard Specifications for highway construction.
DATED this 4th day of April, 1977
ATTORNEY GENERALOFTHE STATEOFIDAHO
WAYNE L. KIDWELL |
ANALYSIS BY:

ANTON HOHLER
Deputy Attorney General
State of Idaho

ATTORNEY GENERAL OPINION NO. 77-32

TO: Michael C. Moore
Lewiston City Attorney
Kettenbach Building
128 Main Street
Lewiston, Idaho 83501

Ruth R. Modie

Lewiston City Library Trustee
P.O. Box 676

Lewiston, Idaho 83501

Per Request for Attorney General Opinion.
]

QUESTION PRESENTED: o
Does Idaho Code § 50-341, which requires competitive: bidding for all

city expenditures exceeding $5,000, apply to expenditures:by a city ‘board ‘of
library trustees established pursuant to /daho Code '§-33-2603? o

CONCLUSION: _ S
Idaho Code § 50-341 does apply to expenditures exceedingi;-ss;ooo-byv a city

board of library trustees, and thus, a city board of library trusteesisnot exempt

from the competitive bidding requirements of /daho Code §:50-341. "
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ANALYSIS:

Looking at the applicable statutes, /daho Code § 33-2602 grants to city
councils the power to establish a public library, and for such purpose, a city
council may annually levy a tax, not exceeding 5 mills on the dollar, on taxable
property to constitute a library fund “which shall be kept by the treasurer
separate and apart from other moneys of the city or village, and be used
exclusively for the purchase of books, periodicals, necessary furniture and
fixtures.” Idaho Code § 33-2603 then provides that a board of five library
trustees may be appdinted by the city council to govern the library. Once a
library board is appointed, the trustees have the following powers.

Said trustees shall, immediately after their appointment, meet
and organize by the election of one of their number president,
and by the election of such other officers as they may deem
necessary. They shall make and adopt such by-laws, rules and
regulations for their own guidance and for the government of
the library and reading room as may be expedient. They shall
have the exclusive control of the expenditure of all moneys
collected for the library fund, and the supervision, care, and
custody of the room or buildings constructed, leased or set
apart for that purpose; and such money shall be drawn from the
treasury by the proper officers, upon properly authenticated
vouchers of the board of trustees, without otherwise being
audited. They may, with the approval of the common council,
lease and occupy, or purchase orerect on purchased ground, an
appropriate building: provided, that no more than one-half (}4)
of theincome inany one (I) year can be setapart insaid year for
such purchase of building. They may appoint a librarian and
assistants, and prescribe rules for their conduct. /daho Code §
33-2604. (Emphasis added.)

Based upon /daho Code § 33-2604, a board of library trustees is somewhat
independent of the city council, and in particular, the trustees are given exclusive
control of the expenditures from the library fund.

Looking next at the chapter on Municipal Corporations, /daho Code § 5-341
provides that “all cities” must use competitive bidding procedures for city
expenditures, if. the contemplated expenditure exceeds $5,000. The work
“expenditure” is defined to mean:

... the granting of a contract, franchise or authority to another
by the city, and_.every manner and means whereby the city
disburses. funds. or obligates itself to disburse funds: . . .
(Emphasis added.)

The question which arises is whether a city board of library trustees is exempt
from the competitive bidding requirements, since the board of trustees is given
“exclusive control of the expenditures of all moneys collected for the library
fund.” It is the opinion of the Attorney General that based upon the public policy
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considerations supporting competitive bidding requirements, a city board of
library trustees is not exempt from the competitive bidding requirements of
ldaho Code § 50-341 when they make expenditures in excess of $5,000. While no
cases have been found dealing with this specific problem, the opinion of the
Attorney General is based upon the following reasons.

First, it is necessary to examine the legislative purpose behind requiring
competitive bids. Although no declaration of legislative intent was codified
along with /daho Code § 50-341, in the statutes requiring competitive bidding by
the State of Idaho, /daho Code § 67-5715 provides:

The Idaho legislature, recognizing that an offered low price is
not always indicative of the greatest value, declares it to be the
policy of the state to expect open competitive- bids in
acquisitions of property, and to maximize competition, and
maximize the value received by the government of the state
with attendant benefits to the citizens.

This declaration of the legislative intent is consistent with the general policy
considerations underlying competitive bidding requirements.

The provisions of statutes, charters and ordinances requiring
competitive bidding in the letting of municipal contractsare for
the purpose of inviting competition, to guard against
favoritism, improvidence, extravagance, fraud and corruption,
and to secure the best work or supplies at the lowest pnce
practicable, and they are enacted for the benefit of property
holders and taxpayers, and not for the benefit or enrichment of
bidders, and should be so construed and administered as to
accomplish such purpose fairly and reasonably with sole
reference to the public interest. 10 McQuillin Mumctpal
Corporation § 29.29, at 321-323 (1966).

Second, as previously noted, city public libraries may be funded by city taxes,
pursuant to /daho Code § 33-2602, and even though the resultant library fund
must be kept separate and apart from all other city moneys ‘and be used
exclusively for the purchase of books, perlodlcals necessary furmture and
fixtures, the fact remains that the library fund is still taxpayers money ‘Since the
public policy behind requiring competitive blddmg is to‘insure ‘that taxpayers
are afforded the best bargain from their taxes, it is. consistent to-require that
expendntures from the library fund be made by competitive bid: “Thisiconclusion
is further supported by /daho Code § 50-341(B) which‘defines“expenditure™ to
include “every manner and means whereby the city: drsburses? 'hd ”or oblrgates
itself to disburse funds.” S

" Third, even though 4 board of l|brary trustee is st
pursuant to /daho Code § 33-2604, a board of' library tru
appointed by the city council, Jdaho Code§ 33< 602 E
of library trustees remains an“agency of thé city.
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However, corporate agencies created by a municipality
pursuant to an enabling statute are usually considered to be
independent public corporations. Bodies, boards, trustees and
the like, exercising the functions of a public corporation, have .
been held to be corporations although not specifically so
named in the statute creating them. Ar any event, even if
deemed to be a separate corporation, such a board or
department, is not, strictly speaking, a separate municipal
corporation, and, if a corporation of any kind, is at the most a
quasi-municzpal corporation, although by statute or otherwise
in a few states the corporation is defined or considered as a
municipal corporation. 1 McQuillin Municipal Corporations §
2.30, at 176-177 (1971). (Emphasis added.)

Thus, it is the opinion of the Attorney General that aboard of library trustees,
although given the power to act independently with respect to expenditures from
the library fund, still remains a municipal corporation and an agency of the city,
subject to the competitive bidding requirements of the cities. This determination
does not undermine the trustees’ right to “the exclusive control of the
expenditures of all moneys collected for the library fund,” since a city board of
library trustees still -has the power, independently of the city council, to
determine what- expenditures should be made and what books should be
purchased.

Fourth, prior to the enactment of competitive bidding statutes, it was not
requrred that mumclpal contracts, or other public contracts, be let upon
competitive bidding. 10 McQuillin Municipal Corporations § 29.31 (1966);
C.J.S. Public Comracts § 8 (1975). In construing statutes which modify the
common law, /daho Code § 73-102 provides:

The rule of the common law that statutes inderogation thereof
are to be strictly construed, has no application to these
compiled laws. The compiled lawsestablish the law of this state
respecting the subjects to which they related, and their
provisions-and all proceedmgs under tham are to be liberally
construed, with a view to effect their objects and to promole
Jjustice. (Emphasis added.)

Fifth, this interpretation of the Attorney General also comports with other
general rules of statutory construction. In construing any statute, the intent of
the legislature is controlling and this intent “may be implied from the language
used, or inferred on grounds of policy or reasonableness.” Summers v. Dooley,
94 1daho 87, 89, 481 P.2d 318 (1971); Jorstad v. City of Lewiston, 93 1daho 122,
456 P.2d 766 (l969) Further. the Idaho Supreme Court has stated

As a fundamental rule of statutory constructlon. ‘Statutes in
pari _materia: [pertaxmng to the same subject], although in
apparent conflict,areso far as reasonably possible contrued to
be inharmony-with each other.’ Citing 2 Sutherland, Statutory
Construction.§- 5201 at 531-532 (3d ed. 1943). Chrtslensen v.
West, 92 ldaho 87,88, 437 P.2d 359:(1968).
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The rule that apparently conflicting statutes pertaining to the same subject are,
so far as reasonably possible, to be construed in harmony with each other applies
to statutes enacted at different times and to amendments, as well as to
contemporaneously enacted statutes. Christensen v. West, supra. both Idaho
Code §§ 50-341 and 33-2603 deal with expenditures of city moneys. Thus, the
legislative policy and intent supporting statutes requiring competitive bidding is
controlling, and, as is possible in this situation, the statutes must be construed in
harmony with each other.

Based upon the foregoing, it is the opinion of the Attorney General that the
competitive bidding requirements of /daho Code § 50-341 apply to a board of
library trustees. Consequently, if a contemplated expenditure exceeds $5,000,
the expenditure must be contracted for and let to the lowest responsible bidder,
pursuant to /daho Code § 50-341(C).

It might be noted that, while expenditures by a city board of library trustees
which exceed $5,000 must be made by competitive bid, the purchase of books by
a library creates a somewhat unique situation. That is, if the board of library
trustees chooses to purchase specific, identifiable books, each book may, in
essence, constitute an individual expenditure. The competitive bidding statute
does not treat expenditures in.the aggregate, but rather refers to individual,
separate expenditures which exceed $5,000. Thus, if purchases are made by the
names of individual books, it is probable that such purchases need not be made
by competitive bid. In contrast, if bulk purchases are made, even though
individual books are purchased, from one or two suppliers, and if such
purchases exceed $5,000 with respect to any suppliers, the book purchases
should be made by competitive bid. As a possnble guideline, if the book
purchases are susceptlble of being purchased in bulk through one or two
suppliers, the competitive bidding procedure should be used.

AUTHORITIES CONSIDERED:

. Idaho Code §§ 33-2602, 33-2603, 33-2604, 50-341, 67-5715, and 73, 102.

N

10 McQuillin Municipal Corporations §§ 29.29 and 2‘9.'_31"(1966).

w

1 McQuillin Municipal Corporations § 2.30 (1971).

4. 72 C.J.S. Public Contracts § 8 (1975).

5. Summers v. Dooley, 94 ldaho 87, 481 P 2d 318 (1971)
6. Jorslad v. City of Lewiston, 93 ldaho 122 456 P 2d 766 (1969)
7. Christensen v. Wesl, 92 Idaho 87, 437 P.2d 359(1968) e
DATED this 00 day of May, 1977 | PR

ATTORNEY GENERAL OFTHESTATE OF IDAHO
WAYNE L. KlDWELL
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ANALYSIS BY:

JEAN R. URANGA
Assistant Attorney General
State of Idaho

ATTORNEY GENERAL OPINION NO. 77-33
TO:  State Board of Land Commissioners
Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Whether the Land Board could be directed by the legislature to sell the Eagle
Island property and dedicate up to $1,000,000 of the proceeds thereof to the
improvement of the penitentiary site at its new location, specifically dormitories.
This question impliedly asks whether the legislature has the authority to limit the
options of the Land :Board in the disposal of state property.

CONCLUSION: ]
The state legislature is empowered to limit the options of the Land Board in
the disposal of state “acquired lands™.

ANALYSIS:

I have been informed by Jim Mitchell, Chief, Bureau of Lands, that the Eagle
Island property was: acquired by the state in the 1930’s for the purpose of
farming. These are not endowment lands but rather so-called “acquired lands™.
The disposal of acquired:lands is accomplished by compliance with /daho Code,
Section 58-332, which reads as follows:

Disposal of Surplus Real Property. — Upon transfer to it of
such surplus real property the State Board of Land
Commissioners shall ascertain if such property is suitable for
other state use, and ifit determines that suitable use can be had,
then control and custody thereof shall be relinquished by said
Board to the agency by whom it shall determine the best use can
be made: If no such use be determined, then the State Board of
Land Commissioners shall either by public sale, after notice by
publication for.six:(6) consecutive weeks in the newspaper
published.in the county in which the property is situate,andina
newspaper-published at Boise, sell the same to the highest and
best-bidder-on terms and conditions to be determined by the
Board and specified in the notice of sale;
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The question presented concerns the power of the legislature to direct a
modification from the procedure set forth above. Article IX, Section 7, /daho
Constitution, declares that the “State Board of Land Commissioners, . . . shall
have the direction, control and disposition of the public lands of the state, under
such regulations as may be prescribed by law.” The phrase “prescribed by law™,
has been interpreted by the Idaho Supreme Court as meaning prescribed by the
“Legislature™. Howard v. Cook, 59 Idaho 391. Thus, the State Board of Land
Commissioner’s power over state lands is limited by the laws enacted by the state
legislature. Another Idaho Supreme Court decision, Balderston v. Brady, |7
Idaho 567, interpreted Article IX, Sections 7 and 8, /daho Constitution in alike
manner. The court held that the State Board of Land Commissioner’s power
over state lands “ . . . must be in accordance with the constitution and starutes of
the state, and not otherwise.” See also Pike v. State Board of Land
Commissioners, 19 Idaho 268. It is clear that the Idaho Supreme Court has
interpreted Article IX, Section 8, /daho Constitution as requiring that the State
Board of Land Commisssioners, in its control over state lands, must comply
with legislative enactments. Since the legislature had the power to enact the
procedures for disposal of surplus real property, it also had the power to limit
further the powers of the State Board of Land Commissioners for the disposal of
the Eagle Island property.

Senate Bill 1301 in effect directed the State Board of Land Commissioners to
refain from offering the Eagle Island property to interested agencies within the
state, and to proceed directly from declaration of the land as surplus property to
sale thereof. The legislature then declared that up to $1,000,000 of the proceeds
from the sale of this property should be used for a specific purpose. The cases
cited above and the analysis herein support the conclusion that the legislature
was authorized to limit the procedure of the State Board of Land
Commissioners in this manner.

AUTHORITIES CONSIDERED:

1. Idaho Constitution, Article IX, Sections 7 and 8.

2. ldaho cases: Howard v. Cook, 59 ldaho 391; East Side Blaine County
Livestock Association v. State Board of Land Commissioners, 34 1daho 807,

Balderston v. Brady, 17 1daho 567; Pikev. State Board of Land Commissioners,
19 Idaho 268.

DATED this 12th day of May, 1977." .
ATTORNEY GENERAL OF THE STATEGFIDAHO
WAYNE L. KIDWELL o
ANALYSIS BY: '
L. MARK RIDDOCH

Assistant Attorney General
State of Idaho
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ATTORNEY GENERAL OPINION NO. 77-34

TO: E. Dean Tisdale, P.E.
State Highway Administrator
Idaho Transportation Department

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Does Idaho law authorize signs advertising motor services on highway rights
of way?

CONCLUSION:

The advertisement of motorist services on highway rights of way s specifically
authorized by statute in Idaho.

ANALYSIS:

Section 40-2828 of the Idaho Code prohibits erection of advertising displays -
along the highway right of way with certain exceptions. One of these exceptions,
as originally stated when the law was passed in 1968, read;

“(5) Displays erected or maintained pursuant to regulatlon of
the department at information centers, and desngned to give
information in the specific interest of the traveling public.”
(Emphasis supplied)

Information centers, as originally conceived, were to be large blocks of signs,
fairly modest in size, which were to be available to advertisers who offered
services to the traveling public. The concept never materialized and when the law
was revised by the 1972 Legislature, the words “at information centers, and™
were deleted. Since this section was originally designed to permit the advertise-
ment of roadside services in a specific area, the subsection, as amended, can only
mean that such advertising is still permissible but that the idea of information
centers for their location has been abandoned.

Subsection (f) of Title 23, Sec. 131, USC, provides for the erection on the right
of way of signs giving specific information in the interest of the traveling public.
This section is as follows:

“(f) The secretary shall, in consultation with thestates, provide
within the rights of way forareasat appropriate distances from
Interchanges on the Interstate System, on which signs,
displays, and devices giving specific information in the interest
of the travelmg publlc may be erected and maintained. The”
secretary may also, in-consultation. with the states, prov:de
within the rlghts of way of the anary System for areas in
Whlch'SJ gns, displays and devices giving specificinformationin
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the interest of the traveling public may be erected and
maintained. Such signs shall conform to national standards to
be promulgated by the secretary.”

While subsection (5) of Section 40-2828 is much more brief, the general import
appears to be the same as the section of the federal code, quoted above. It would
appear to permit signs which conform to the federal code without further
amendment. Before any action is taken, regulations should be adopted which
conform to the criteria already set out in the Federal Aid Highway Program
Manual, Vol. 6, Chapter 8, Section 3, subsection (8).

The letter of the State Highway Administrator requesting this opinion voices
some reservations about the restrictions in Sections 40-308 and 18-7029 of the
Idaho Code. Section 40-308 provides that “no commercial enterprise or
actitivity for serving motor vehicle users . . . shall be conducted within or on any
property designated as, or acquired for, or in connection with a prohibited
access highway, as designated by the Idaho Transportation Board.” It will be
noted that this refers to a commercial enterprise or activity. This section was
originally enacted to prevent the erection of gasoline service stations and the like
directly on non-access highways. It does not and did not have in mind signs
which direct motorists to these services off the highway.

Section 18-7029 prohibits the placing of election literature or other
promotional or sales material upon public or private property without
permission from the owners of such property. Here, where permission is written
into law, the section does not apply. '

It is, therefore, my conclusion that under Section 40-2828 (5), pursuant to
regulations properly promulgated thereunder, it will be legal and proper to

permit signs and displays giving specific information in the interest of the
traveling public.

AUTHORITIES CONSIDERED:

1. Idaho Code, § 18-7029.

2. Idaho Code, § 40-308

3. Idaho Code, § 40-2828(S)

4. U.S. Code, Title 23 § 131(f)

5. Federal Aid Highway Program Manual, Vol. 6, Ch. 8 Section 3(8)

DATED this 23rd day of May, 1977 |
ATTORNEY GENERALOF THE STATE OF IDAHO
WAYNE L. KlDWELL
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ANALYSIS. BY:

ANTON HOHLER
Deputy Attorney General
State of Idaho

ATTORNEY GENERAL OPINION NO. 77-35

TO: L. T. Lund, Administrator
Commercial Vehicle Division
Department of Law Enforcement

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Are specially constructed vehicles which are over-legal in size and/ or weight,
which are temporarily transported on the highways, subject to licensing as a
commercial vehicle or personal property tax?

The vehicles involved are (a) large mobile construction cranes, overweight,
overwidth and overlength; (b) large rotary drilling crane, overweight; (c) Union
Pacific mobile construction/wrecker crane, overweight. (d) log jammers/
loaders, overweight, overwidth and overlength.

{

CONCLUSION: !

There is no legél basis for-licensing these vehicles and they should be
permitted on the highways only on special permit; hence they are subject to
personal property tax. The load would be subject to tax in any event.

A

ANALYSIS:

It appears that these vehicles are constructed around the crane, drill or
jammer/loader and:specially: built to house and carry the equipment. They are
frequently grossly o{rerwelght sometimes approaching a 50,000 1b. axle weight .
and gross weight as much as 65,000 Ibs. They are far above the weight of a
vehicle, which can operate onthe highways on its regular license, and must travel
under special permit. They are, furthermore, primarily off-the-road vehicles and
seldom travel the:roads and highways of the state for as much as a thousand
miles in a year. Thelr primary purpose, therefore, is not highway travel, but
working at a job site offthe hlghway Thereisa provision in the statute regarding
this type of vehlcle . :
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“49-101(i) The term ‘specially constructed vehicle’ shall mean
any vehicle which shall not have been originally constructed
under a distinctive name, make, model or type by a generally
recognized manufacturer of vehicles.”

Section 49-130, Idaho Code, provides:

“The director of the department of law enforcement is hereby
authorized to adopt and enforce such rules as may be consistent
with and necessary to determine the classification of and the
basis on which operating fees shall be computed on specially
constructed vehicles not otherwise provided for in this chapter,
as nearly as possible to conform to the fees provided for herein
on similar vehicles.”

No rules have been adopted under this statute. There is, therefore, no basis for
licensing the vehicles in question and indded they are not licensed as a rule. The
only time licenses are issued is when the weights of the vehicles are
misrepresented to the licensing authorities. For the most part they are allowed to
travel on the highways under a special permit. This would seem to be the better
method of handling the matter and in any event, since they are not really road
vehicles and their weight is far in excess-of that permitted for ordinary vehicles
built for travel on the highway.

The question of whether or not these machines are subject to personal
property tax is answered by § 63-101, I.C., which reads as follows:

“All property within the jurisdiction of this state, not expressly
exempted, is subject to assessment and taxation.”

There is no provision exempting these machines, expressly or otherwise, and
they are, therefore, subject to tax.

It is, of course, true that motor vehicles properly registered are exempt from
property taxation under § 63-105P of the code. However, since these vehicles are
not registered, they would not fall within the exemption. The question has arisen
in a letter from State Representative Gary J. Ingram that if some of these
machines have been licensed and subsequently the licensing is found to be
ineffective, does the equipment in questlon become subject immediately to
personal property tax or only upon expiration of the license? As explained
above, these machines that have been licensed were so licensed only as aresult of
misrepresentation or, possibly, fraud and are, consequently, not properly
licensed. Under such circumstances licensing is ineffective and the machmes
subject to personal property tax immediately. -

I see no reason why these units should not be taxed as personal property bythe
assessor of the county in which they are situate. Those that move from'countyto
county would, of course, be taxed on a pro rata basns under Chapter l4 Tltle 63,
of the Idaho Code.

For the reasons stated, my conclusion is that there is no-basis for licensing
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these machines under existing law and that, therefore, they should not be
licensed, but allowed to move on the highway by special permit. It is,
furthermore, my conclusion that they may be taxed as personal property.
AUTHORITIES CONSIDERED:
1. § 49-101 (i), /daho Code.
2. § 49-130, /daho Code.
3. § 63-101, Idaho Code.
4. Chapter 14, Title 63, /daho Code.
DATED this 27th day of May, 1977.
ATTORNEY GENERALOFTHESTATEOFIDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

ANTON HOHLER
Deputy Attorney General
State of Idaho

ATTORNEY GENERAL OPINION NO. 77-36

TO:  Honorable Monroe C. Gollaher
Director of -the Department of Insurance
State Office Building
Building Mail

Per Request for Attorney General Opinion.

QUESTIONS PRESENTED:

(1) Has a motor vehicle dealer entered into a contract of “insurance”, as
defined in Title 41, /daho Code, if in the ordinary and usual course of his
business, he enters into a “service contract™ in connection with a motor vehicle
sale whereby the dealer, for an additional consideration, agrees to provide (1)
repair or -parts- replacement due to specified mechanical breakdowns, (2)
reimbursement for:such repair or replacement, or(3) relmbursement for towing
charges or ¢ar rental use due to such breakdowns? :
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(2) Is the “service contract™ described above “insurance™ under the provisions
of Title 41, /daho Code, if in addition to the above described contractual
arrangement, the dealer also purchases a Blanket Contractual Liability Policy
through an insurance company licensed to write casualty insurance in the State
of Idaho, which contract will reimburse the dealer for his losses resulting from
claims under the “service contracts” described above.?

CONCLUSIONS:

(1) A motor vehicle dealer may enter into a “service contract™ with the
purchaser of a motor vehicle, and the “service contract™ will not be construed as
a contract of insurance under Title 41, /daho Code, provxded that the “service
contract” is in fact a “warranty” of the motor vehicle sold. To meet the test of
being a warranty, the following criteria must be met:

(a) The motor vehicle dealer must enter into the service contract
contemporaneously with the contract of sale of the motor vehicle to the
purchaser so that the “service agreement™ or warranty is incidental to
and collateral to the contract of sale of the motor vehicle.

(b) The warranty must not promise indemnity broader in scope than
against loss resulting from defects in the automobile sold. It may not
insure against risk or loss outside of and unrelated to defects in the
automobile itself, such as road hazards, accidents, theft, vandalism, etc.

(2) A motor vehicle dealer may insure the contractual risk contingency he
incurs when he enters into a warranty agreement with the purchaser of a motor
vehicle without affecting the nature of the warranty contract between the motor
vehicle dealer and the purchaser.

ANALYSIS:
L

The Idaho Insurance Code § 41-102 defines “msurance as a “contract
whereby one undertakes to indemnify another or pay or allow a specified or
ascertainable amount or benefit upon determinable risk contingencies”, and an
“insurer” is defined in /daho Code § 41-103 to include ‘“‘every:person engaged as
an indemnitor, surety. or contractor in the business of entering-into contracts of
insurance or annuity”. /daho Code § 4 1-305 generally prohibits any person from
directly or indirectly transacting “insurance”:except : as' authorized by a
subsisting certificate of authority. Further, Idaho Code, Title 41, Chapter S,
defines specific classifications or “kinds” of insurance with theproviso that such
definitions or classifications are not mutually exclusive, but that certain
insurance coverages may fall within the definition of* two. OF- more kmds of
insurance as defined in Tntle 41, Chapter 5 Idaho Code Poaiyl e o

 One of the definitions of a “kind of insurance” provnd n ldako Code §4l-
506(1) (b) is “automobile guaranty™ insurance which is defined as “Insurance of
the mechanical condition or freedom fromdefective.or wornparts: oreqmpment
of motor vehicles”. The question arises, “Can: the deﬁnmon of ‘automobile
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guaranty insurance’ as defined in /daho Code § 41-506(1) (b) be construed to be
more expansive than the general definition of insurance provided in /daho Code
§ 41-5067" The answer to that question must be clearly in the negative for the
reason that the definition of the term “insurance™ in /daho Code § 41-102
establishes at the outset in the Idaho Insurance Code what the scope of that term
is to be for regulatory purposes throughout the insurance code. The definitions
of the “kinds of insurance” provided in Title 41. Chapter 5 of the /daho Code
provides the subclassifications or “kinds" of insurance to aid in distinguishing
among the different kinds or classifications of insurance so that they can be
categorized, and dealt with separately in other chapters of the insurance code.
Therefore, if a contract does not fall within the scope of the term “insurance™ as
defined in /daho Code § 41-102, it follows that the contract cannot fall within the
scope of one of the “kinds of insurance” in Title 41, Chapter 5, Jdaho Code. The
definition of the term “insurance” in /daho Code § 41-102 must control.

We observe that the provisions of /daho Code §§ 41-102, and 41-506(1) (b)
were both enacted in 1961 as part of an act for a comprehensive codification,
consolidation and revision of the insurance laws of the State of Idaho, 1961
ldaho Session Laws, Chapter 330, pp. 647, 698. and therefore, must be
construed together as being *in para materia™. “Statutes should be so construed
as to give effect to each and every part thereof, if it is possible to do so™. /ngard v.
Barker, 27 Idaho, 124, 138, 147 P. 293 (1915). to give effect to the /daho Code §
41-102 definition of the term “insurance™ as that term is employed in defining
“automobile guaranty” insurance in /daho Code § 410506(1) (b), it is necessary
that “automobile guaranty™ insurance be construed to be within the scope of the
“insurance™ as defined in § 41-102. “Automobile guaranty” insurance must be
construed to be a subclassification of the term “insurance” if effect is to be given
to both sections. '

As the Idaho Supreme Court has stated:

“This court has repeatedly recognized it to be a firmly established rule of
statutory construction that legislative definitions of terms included
within the statute control and dictate the meaning of those terms as used
in the statute.” (Citing cases.) Roe v. Hopper, 90 1daho 22, 27,408 P.2d
161 (1965)
' 1.

In construing whether the “service contract”™ described in your opinion request
constitutes a contract of “insurance™ as would be subject to regulation by the
Idaho Insurance Department, we refer to 44 C.J.S. “INSURANCE". § 1(b) pp.
47?;_—41;74 which distinguishes between a contract of “insurance™ and a “warranty™
as follows:

“A warranty promises indemnity against defects in the article sold.
while insurance indemnifies against loss or damage resulting from perils
outside of and unrelated to defects in the article itself.” (Emphasis
added.) 44 C.J.S. “INSURANCE", § 1(b) pp. 473-474.

77CJS. “SALES". § 302(b) pp. 1117, 1118 further describes a “warranty™ as
follows: R :
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“Warranty is an incident to a contract of sale, and -assumes or
necessarily implies the existence thereof. A warranty is not an essential
element of a sale, which can exist without it, but there can be no
warranty without a sale.” (Emphasis added.) 77 C.J.S. “SALES", §
302(b) pp. 1117, 1118.

The Uniform Commercial Code in its chapter on “Sales™ describes an express
warranty in the following words:

“Express warranties by the seller are created as follows:

(a) any affirmation of fact or promise made by the seller to the buyer
which relates to the goods and becomes part of the basis of the bargain
creates an express warranty that the goods shall conform to the
affirmation or promise.

m...
(c) . . . " (Emphasis added.) /daho Code § 28-2-313

In Guaranteed Warranty Corp., Inc. v. State of Arizona, ex. rel. Humphrey,
23 Ariz. App. 327, 533 P.2d 87 (1975), the Arizona Court of Appeals made an
analysis that concluded that a warranty must be made by the seller of goods, and
that a purported “warranty” issued by one other than the seller of goods is in
reality a contract of insurance. The defendant in this case, Guaranteed Warranty
Corp., Inc., was in the business of selling a “warranty” on televisicn tubes. The
defendant would replace a television tube that failed as a result of a
manufacturing defect after the manufacturer’s warranty had expired. The court
found that a dealership was entered into between the defendant and individual
television dealers, and that the defendant sold the “Guaranteed Warranty
Contract” only through the individual television dealers in connection with a
sale of a television set. Nevertheless, the court found that the actual Guaranteed
Warranty Contract was between the defendant and the individual purchaser of
the television set. Once the television dealer had sold the set and the Guaranteed
Warranty Contract, the application for the Guaranteed Warranty Contract was
delivered or mailed to the defendant with a check of the dealer less the dealer’s
commission, and thereafter, the contract was sent to the television set buyer by
the defendant.

In its analysis of the case, the court in Guaranteed Warramv Corp Inc. v.
State of Arizona, ex. rel. Humphrey (supra) stated o

“Five elements are normally present in an insurance contract ‘which
. mclude

l. an msurable rlsk
2. a risk of loss

3. an assumption of the risk by the insurer : -
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4. a general scheme to distribute the loss among the larger groups of
persons bearmg similar risks

5. The payment of a premium for the assumption of risk.” (Citing
authorities.) Guaranteed Warranty Corp., Inc. v. State of Arizona, ex.
rel. Humphrey (supra) 553 P.2d 87,90

The court found that the defendant met all five elements of the insurance test
on its “Guaranteed Warranty Contract™ and then applied the following
definition of warranty to distinguish between an insurance contract and
warranty. :

“A warranty is a statement or representation made by the seller of goods
contemporaneously with, and as a part of,, the contract of sale, although
collateral to the express object of it, having reference to the character,
quality, or title of the goods, and by which he promises or undertakes to
insure that certain facts are or shall be as he represents them.”

The court then cencluded:

“We believe that under the facts of this case, a true warranty contract
does not exist. Guaranteed Warranty is neither the manufacturer nor
the seller of the television sets or picture tubes.” Guaranteed Warranty
Corp., Inc., v. State ex. rel. Humphrey, 23 Ariz. App. 327, 533 P.2d
87,90 (1975) ‘

From the foregoing, we conclude that it is absolutely necessary that the
“service contract™, or “warranty” be between the seller or manufacturer and the
purchaser of the automobile if it is to be construed a true “warranty” and not
within the definition of “insurance”.

111

One of the leading cases distinguishing between a “warranty” and an

“insurance” contract is State ex. rel. Duffy v. Western Auto Supply, 16 N.E. 2d
256 (Ohio 1938) in which:-Western Auto Supply Company “guaranteed” tires it
sold “against blowouts, -cuts,. bruises, rim-cuts, under-inflation, wheels out of
alignment, faulty brakes, or other road hazards that may render a tire unfit for
further services,, (except fire and. theft)”. The parties stipulated that “all
pneumatic tires, regardless of the quality of material and workmanship, are
subject to failurein varying degrees by cuts, bruises, blowouts, rim-cuts, under-
inflation, wheels out of alignment, faulty brakes and collision, as well as other
road hazards not herem speclfncally enumerated.”
The court held m the Dujfy case (supra) that the contract in question exceeded
that of a warranty incident to a sale. of goods, and in fact was a contract of
insurance. . The .court’s s..reasoning  was based on the fact that the contract
indemnified against. los resultmg from causes other than defects in the goods
sold. The: court. state! C .

“The ;respogdgnt,.;in;one of its forms of contract specifically guarantees
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‘against defects in material and workmanship without limit asto time,
mileage or service’, but it goes further and undertakes to indemnify the
owner of such tires against all road hazard's (except fire and theft) which
may render his tire unfit for service. The terms employed in the
guarantee are sufficiently broad to include not only damage from
blowouts, cuts and bruises, whether resulting from underinflation,
faulty brakes, or misalignment, but any and every hazard, including
collisions, whether resulting from the negligence of the owner or
another. It clearly embraces insurance upon the property of the owner,
such as is authorized by the provisions of Section 9556, General Code,
to be written by companies required to comply with the insurance laws
of the state.

The fact that such contract of indemnity is made only with the
purchaser of the indemnitor’s product does not relieve the transaction
of its insurance character . . . If the contracts of indemnity involved here
are not violative of the insurance laws, then every'company may, in
consideration of the purchase price paid therefor, furnish its product
and also undertake to insure it against all hazards for a specified
period.” (Emphasis added.) Stateex. rel. Duffy v. Western Auto Supply
Co., 16 N.E. 2d 256, 259 (Ohio 1938)

One would conclude from the foregoing that a seller who purports to warrant
his product to cover or indemnify losses arising from other than defects intrinsic
to the goods sold, such an indemnity for loss due to hazards not related to the
quality or character of the goods sold has in fact sold an insurance contract
rather than a warranty on the goods. Therefore, an automobile dealer may
warrant the motor vehicle he sells against wear or breakage resulting from
normal use of the behicle, but he may not warrant against wear or breakage
resulting from exterior causes not related to the character or quality of the
automobile,

As the Idaho Supreme Court stated in Messerli v. Monarch Memorial
Gardens, Inc. (infra.): :

“That an incidental element of risk distribution or assumption may be
present should not outweigh all other factors, " If -attention is focused
only on that feature, the line between insurance or indémnity and other
types of legal arrangement and economic function becomes faint, if not
extinct. This.is especially true when the contract is for the sale of goods
or services on contingency. But obviously it was not the purpose of the
insurance statutes to regulate all -arrangements for ‘assumption or
distribution of risk. That view would cause them toengulf practically all
contracts, particulary conditional ‘sales ‘and*‘conditional service
agreements. The fallacy is in looking only at-the risk element to the
exclusion of all others present or theirsibordination tait. 771eque.mon
turns, not on whether risk is involved or assumied, but on whether that
or something else to which it is related in ‘the: pamcular plan is its
principal object and pur pose.” (Emphasis added.) ‘Meésserliv.:Monarch
Memorial Gardens, Inc., 88 ldaho 88, 103, 397 P.2d"34/(1964) -

It seems clear that when a motor vehicle -dealer-‘sells an-automobile to a
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purchaser that it is the sale of the automobile rather than the warranty or
“extended service agreement™ that is the principal object of the contract. The
extended service agreement would be a “promise™ made by the seller to the buyer
which relates to the goods (automobile) which becomes a part of the basis of the
bargain. Such a warranty or “service agreement” is necessarily incidental and
collateral to the sale of the motor vehicle. As such, it should be construed to be
an “express warranty™ within the meaning of /daho Code § 28-2-313 rather than
an insurance contract within the meaning of /daho Code § 41-102.

Iv.

In response to your second question, it appears that an automobile dealer who
enters into an “extended. service agreement™ or warranty has a contractual risk
contingency which may properly be the subject of miscellaneous “casualty
insurance™ as provided for in Idaho Code § 41-506(1) (q) unless otherwise
contrary to law or to public policy. It appears clear that the eventuality that the
motor vehicle dealer should insure his own risk of loss on the “extended service
agreement™ will not alter the contractual relationship between the automobile
dealerand the purchaser of the motor vehicle. The “extended service agreement™
is a contractual arrangement solely between the seller and the buyer, and is
incidental and collateral to the sale, and would continue to constitute a
“warranty” within the meaning of /daho Code § 28-2-313.

AUTHORITIES CONSIDERED:

I. Idaho Code §§ 41-102, 41-103, 41-305, 41-506(1) (b). 41-506(1) (q), 28-2-
33

2 4 C.JS.“INSURANCE"™ § I(b) pp.473-474,77 C.J.S. “SALES™ § 302(b)
pp. 1117, 1118

3. Ingard v. Barker, 27 1daho 124, 138, 147 P.293 (1915); Roe v. Hopper, 90
Idaho 22, 27, 408 P.2d 116 (1965); Guaranteed Warranty Corp., Inc. v. State of
Arizona, ex. rel. Humphrey, 23 Ariz. App. 327,533, P.2d 87(1975); State ex. rel.
Duffy v. Western Auto Supply. 16 N.E. 2d 256 (Ohio 1938); Messerli v.
Monarch. Memorial Gardens, Inc.. 88 ldaho 88, 103, 397 P.2d 34 (1964)

DATED this 10th day of June. 1977.

ATTORNEY GENERAL QFTHE STATEOFIDAHO
WAYNE L. KIDWELL

ANALYSIS BY:

ROBERT M. JOHNSON

Assistant Attomey General
State of ldaho
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ATTORNEY GENERAL OPINION NO. 77-37

TO: Max A. Boesinger, Administrator
Division of Public Works
Department of Administration
Building Mail

Per Request for Attorney General Opinion.
QUESTIONS PRESENTED:

1. Is the State of Idaho required to obtain building permits from cities or
counties prior to commencing a construction project?

2. Is the State of Idahorequired to obtain conditional use permits pursuant to
local zoning laws from the city as each building is constructed?

3. Is the State of Idaho required to obtain approval of local planning and
zoning commissions on building plans and specifications and approval of design
and review committees for each State building?

CONCLUSIONS:

. The State of Idahois not required to obtain a building permit from a city or
county prior to commencing a constructlon project absent specific legislation to
the contrary.

2. In answer to questions two and three above, the State-of Idaho is required
to comply with all plans and ordinances adopted pursuant to the Local Planning
Act of 1975 unless specifically exempted by law. No legislation"has been found
exempting the State of Idaho from the provisions of § 67-6528, /daho Code.
Therefore, the State of Idaho is required to obtain necessai'y conditional use
permits-and various approval from local planning and zoning commnssxons prior
to construction of State building projects..

ANALYSIS:

The law is well settled that counties and municipalities in the State of Idaho
draw their power and authority from the Idaha Constitution and Legislature.
See Articles 12 and 18, Idaho Constitution; Reynard v. City. of Caldwell, 53
ldaho 62 (1933); and Strickfaden v."Greencreek Highway.District, 42 1daho 738
(1926). Thus, within the parameters of constitutional limitations, the legislature
may grant or take away powers from the various mumclpahtm and counties
within the State.

In Opinion of the Attomey General No. 75-77 lt was con luded that the Statc
of Idaho need not obtain a bulldmg permit from the various: local'governments
prior to construction of State projects. Since that opinion, the law has not
changed, and we believe that the rationale used. therein still applies today.
Additionally, in this regard, itisimportant to observe that the State of Idaho has
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ample statutory.authority relating to proper construction of State buildings. See
generally -§ § 67-5705-te 67-5713, Idaho Code.

Under the existing framework, the Division of-Public Works of the State
Department of Administration constructs and remodels public buildings at the
direction of .the State legislature and only after design approval has been
obtained from the Public Bulldmg Fund Advisory Council. In addition, all
projects are under the supervision of either a licensed architect or a class A State
certified bulldmg inspector or both. Obviously, design and safety of these
buildings is prov1ded for under existing State law. .

Of course, adequate supervision of State building construction pursuant to
State laws does not in and of itself strip local governments from similar
jurisdiction. If the State legislature chose to do so, it could subject State office
buildings to the requirements of local building authorities. However, this has not
been done, and in fact, the Idaho Building Code Advisory Act, § 39-4101, et seq.,
Idaho Code is authority to the contrary: Basically, the Advisory Act adopts
various uniform building code requirements for the State of Idaho. The adopted
codes apply equally to State, county and municipal governments. The Adwsory
Act provides that:

“It shall be unlawful for any person, firm, co-partnership,
association orcorporation to do, or cause or permit to be done,
after the adoption of this act, whether acting as principal, agent
or employee, any construction, improvement, extension or
alteration of any building, residence or structure coming under
the purview of this act, in the State’of Idaho without first
procuring a permit from the appropriate agency authorizing
such work to be done.” § 39-4111, Idaho Code.

It is instructive to note that the above quoted section does not include the State
of Idaho as an entity for which a permit is required. In fact, the word “person”
used in § 39-4111, Idaho Code is defined in the “definitions™ section of the
Building Code Advisory. Act, but it does not include the State of Idaho.
Therefore it is apparent from this Act that the legislature did notintend the State
to be bound by county and municipal building permit requirements.

As discussed earlier in this Opinion, counties and municipalities normally
obtain their power from the State constitution and legislature. Thus, the
legislature does:have the power to bind State government to local ordinances
and requirements unless it would conflict with the State constitution. Unlike the
requirement for a local building: permlt, thelegislature has subjected State
government to local planning and zoning authorities. The Local Planning Act of
1975 grants this authonty See § 67-6528, Idaho Code, provndmg ‘that:

“The state of ldaho and allits agencies, boards, departments B
institutions, and local special purpose districts, shall -comply
with all plansand ordinances adopted under this chapter unless
otherwise. provided by law.”
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We have been unable to find any legislation exempting the State of Idaho from
this requirement. In fact, § 67-6528, /daho Code is a very recent €énactment by the
Idaho Legislature.

Although the Local Planning Act of 1975 subjects State government to local
planning and zoning ordinances and plans, this does not mean that every such
ordinance or plan at this time applies to the State of Idaho. Section 67-6528,
Idaho Code only applies to plans and ordinances adopted under this chapter.
Thus, if the plan or ordinance was not adopted pursuant to the Local Planning
Act of 1975, then we believe that the rationale used in Attorney General Opinion
No. 75-77 is still applicable. However, if the plan or ordinance was passed
pursuant to the Local Planning Act, then the State of Idaho and all its agencies
are bound thereby.

In summary, the State need not comply with local building permit
requirements because (1) construction of State public works projects is closely
safeguarded under existing State law, (2) counties and municipalities are, in
effect, creatures of State government as directed by the Idaho Legislature, and
(3) the State Building Code Advisory Act exempts by implication the State of
Idaho from such requirements. However, the Stateand all its agenciesare bound
by plans and ordinances established pursuant to the Local Planning Act of 1975.
AUTHORITIES CONSIDERED:

1. Article 12, Idaho Constitution.

2. Article 18, Idaho Constitution.

3. §§ 67-5705 to 67-5713, Idaho Code.

4. § 394111, Idaho Code.

5. § 67-6528, Idaho Code.

6. Reynard v. City of Caldwell, 53 1daho 62 (1933).

7. Strickfaden v. Greencreek Highway District, 42 1daho 738 (1926).

DATED this 10th day of June, 1977.

ATTORNEY GENERAL OF THE STA_T'EOF IDAHO

WAYNE L. KIDWELL

* ANALYSIS BY:

GUY G. HURLBUTT
Deputy Attorney General of Idaho
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ATTORNEY GENERAL OPINION NO. 77-38

TO: Nathan D. Hult
Chief Deputy Prosecuting Attorney
Kootenai County, Idaho
P.O. Box 1241
Coeur d'Alene, Idaho 83814

Per Request for Attorney General Opinion.
QUESTIONS PRESENTED:

1. Doeseithera county or a highway district have any duty to keep open and
free from private encroachments an easement or right-of-way dedicated to
public use in an accepted plat where neither the county nor highway district nor
anyone else has improved the easement?

2. Asacorollary to the above, can the county or a highway district keep such
aright-of-way open without incurring an obligation to develop and maintain it?

CONCLUSIONS:

1. Although Idaho lawimposesa duty upon the governmentalsubdivisions of
the State to improve and maintain the highways, the question of whetherto open
or construct a particular road or highway is a matter to be decided by the
concerned county or highway district in the proper exercise of its discretion.

2. Once public funds have been used to open and develop a road, the county
or highway district is responsible for keeping the thoroughfare free of private
encroachment.

ANALYSIS:
The Idaho Legislature has declared:

“The improvement of highways and highway systems is hereby
declared to be the established and permanent policy of the
State of Idaho and the duty is hereby imposed upon the State,
and all counties, cities and villages in the State, to improve and
maintain the highways within their respective jurisdictions as
hereinafter defined, within the limits of the funds available
therefor.” Section 40-106, /daho Code.

The County Commissioners are also enjoined by, the legislature to “cause to be -
surveyed, viewed, laid out, recorded, opened and worked, such highways as are
necessary for public convenience, as in this chapter provided.” Section 40-
501(2), Idaho Code. Although it is incumbent on the County Commissioners to
open and develop:highways. as a matter of policy, the implementation of the
policy is a.matter within their administrative discretion:

“TH: questlons d_f the advisability of opening a road which has
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been formally established or’ dedicated to the public and of
when it shall be opened rests largely in the discretion of the
proper highway authorities, and the courts will not interfere
" with such discretion except in the case of abuse of discretion.
The extent to which a public way should be opened or kept
open is governed by the necessities of travel in each particular
case...” 39 AmJur 2d, Highways, Streets, and Bridges, § 69.

As seen by Section 40-106, /daho Code, supra, the exercise of the discretion in
Idaho is also governed by the availability of funds.

Where, in the proper exercise of its discretion an agency refuses to open or
construct a road or highway, even though the road or highway has been
dedicated, the remedy of mandamus will not lie to compel them to do so. People.
ex rel Lyddy v. Rock Island, (App. Ct. 111, 1963) 194 N.E. 2d, 647. In Lyddy
property owners had sued for mandamus to compel the city to take action which
would result in the opening of a street bordering their property. The court held in
denying the relief that, “ . .. a municipality.is permitted to wait its reasonable
time for opening and improving its public streets, as its own resources and the
public need may allow and require. Whether the interests of the public require
that a street shall be improved or thatrepairs thereonare necessary is committed
to the judgment and discretion of the governing board of the City.” Supraat 652.

“Although the power to maintain, repair or improve publlc
streets and highways is in its nature legislative, yet it is
conferred for the benefit of the public and whenever the necess-
ity for its exercise is so apparent, obvious, and imperative that
refusal to act is the result of a determination not to dischargea
plain duty, rather than a mistake in judgment as to the
existence of the necessity for acting, mandamus will lie.” 52
AmJur 2d, Mandamus, § 223.

Under the prevailing view it appears that the counties or highway districts are
not under an affirmative duty to open roads without a showing of the necessity
theref or, and the funds being available. Obviously, the facts of each case must be
examined to dctermine whether there has been an xmproper exercise of the
discretion of the agency in refusing to perform the action. -

Section 40-709, Idaho Code provides’ procedures for the removal of fences on
land “given, purchased, or condemned by order-of & ‘court for road or highway
purposes . . . " Sections 40-901 through 40-906, /daho' ‘Code provide for the
removal of encroachments on a “highway duly laid out or -érected"™ Section 40-
901, /daho Code. The language regarding the authority of the road overseer of
the district is precatory, indicating that he may exéréise’ di cretlon m decrdmg
whether to order the rcmoval ‘of an encroachment i

No matter how long the encroachment remains in th publrc rlght-of-way the
public’s title will not be forfeited. .Thiessen v. Leiviston' (1914):26 1daho 505. The
county or highway district, therefore, ‘has'the authont)‘ to requlreremoval ofthe
encroachment, whether it exerclses that authorlty s a matter left. within its
discretion. - R -
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Where the exercise of this di€cretion is sought through mandamus it has been
held that:

[t]he duty of public officers to cause unauthorized obstructions
orencroachments upon a street or highway to beremoved may
generally be enforced by mandamus, provided that it is shown
that the street or highway is being maintained, at least in part,
with public funds. 52 AmJur 2d, Mandamus, § 225.

The established rule is that any unauthorized and unnecessary
or unreasonable use of a highway such as an obstruction or an
encroachment which materially impedes or interferes with its
use by the public for travel and transportation is a public
nuisance. .. In any event, it is one of the fundamental principles
of the Common Law that no private interference with or
purpresture in or upon the public highway will be tolerated. 39
AmlJur 2d, Highways, Street, and Bridges, § 274.

The test was enunciated in Board of County Commissioners of the County of
Freemont v. Wyoming (1962) 369 P.2d 537, where the court stated at page 542
that,

[tlhe undisputed rule applicable in situations relating to the
maintenance of public “highways [is that] mandamus is
recognized as a proper remedy to compel public officers to take
care of and keep in repair public highways only when the
exercise is so apparent and obvious that the refusal to act is the
result of a determination not to discharge a plain duty.
Thereunder, the obligation to work the road depends on the
exercise of sound discretion by the board, considering the best
interests of [the] county as a whole, taking into consideration
the extent of the roads anticipated use, its 1mportance in
relation to other roads, the practicability of maintenance, and
the availability of county finances for that purpose.-

In the above case, the Plaintiffs were suing to force the Board of County
Commissioners totake action to remove fences and obstructions from a County
road that the commissioners argued had never been built or mamtamed by the
county.

In summary,'the local hlghway agency can be compelled to exercise its
discretion to remove obstructions from a public road or highway if the best
interests of the public will be served thereby. and there are funds available. The
argument in favor of the mandamus writ becomes stronger when public funds -
have been used in the past to open, maintain or repair the roads. However, the
court will not go so far as to compel the dlrectlon that the agency s discretionary
act should take

AUTHORITIES CO ,rpj‘:'g;rg:‘n;_
l. Idaho Code, Sections 40-l06 501, 709, 901~906
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2. 39 AmlJur 2d, Highways, Streets, and Bvidges, Sections 69 and 274.

3. 52 AmJur 2d, Mandamus, Sections 223 and 225.

4. Annotation, 46 A.L.R. 257 and 260.

5. People ex rel Lyddy v. Rock Island, (App. Ct. Il1, 1963) 194 N.E.2d 647.
6. Thiessen v. Lewiston (1914) 26 Idaho 505.

7. Board of County Commissioners of the County of Fremont v. Wyoming
(1962) 369 P.2d 537.

DATED this 10th day of June, 1977.
ATTORNEY GENERAL OFTHE STATEOF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:
ROBERT M. MacCONNELL

Deputy Attorney General
Natural Resources Division

ATTORNEY GENERAL OPINION NO. 77-39

TO: JERRY L. EVANS
Deputy State Superintendent
Department of Education
Statehouse Mail

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

“The last legislative session passed House Bill 194 pertaining to advance
refunding of bonds. It makes possible a situation where school districts (and
others) might resell their bonds and secure a more favorable mteresl rate; thus
effecting considerable savings for those who must pay- the proper y tax bill.

Since the leglslauve session, the question of wheth' or, not thns advance
refunding requires another special election has arisen, We are not certain how to
advise our school districts. Would you advise us on this matter and also outline
any other requirements that may or may not make this 's1on °P¢"abl°
There are several school dlstrlcts interested in. reﬁnanmng;thexr bond iSsues so
the matter is of some urgency.”
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CONCLUSION:

Advance refunding bonds may be issued without calling a special election.
This conclusion is based on the following assumptions as to the nature of the
proposed refunding plan:

(1) That the principal amount of refunding bonds will not
exceed the principal amount of bonds to be refunded.

(2) That the refunding bond proceeds will be placed in escrow
or a trust fund for the purpose of paying off existing
indebtedness, and will not finance any new project;

(3) That the refunding bond proceeds will be invested only in
federally guaranteed securities until such time as the existing
debt is callable;

(4) That the interest received from the federal securities will
exceed the interest paid on the refunding bonds.

ANALYSIS:
Article 8, § 3, Idaho Constitution provides in pertinent part:

Limitations on county and municipal indebtedness. — No
county; city, board of education, or school district, or other
subdivision of the state, shall incur any indebtedness, or
liability in any manner, or for any purpose, exceeding in that
year, the income and revenue provided for it for such year,
without the assent of two-thirds of the qualified electors thereof
voting at an election to be held for that purpose, nor unless,
before orat the time of incurring such indebtedness, provisions
shall be made for the collection of an annual tax sufficient to
pay the interest on such indebtedness as it falls due, and also to
constitute a sinking fund for the payment of the principal
thereof; within thirty years from the time of contracting the
same .. .- : :
Thus, an election'would be necessary prior to issuance of advance refunding
bonds by a school district if the bonds were deemed to be an added
“indebtedness, or liability™ of the district.

The Idaho* Supreme Court has considered on several occasions whether .
refunding bonds:constitute such an “indebtedness or liability.” In the early case
of Veatch v. City of Moscow, 18 1daho 313, 109 Pac. 722 (1910), the Idaho
Supreme Court conside-~d whether the issuance of refunding bonds by the City
of Moscow" without: an election would be contrary to Art. 8, § 3, Idaho
Consututlon;‘-'l'he'Court‘ concluded as follows:

“ We'theref 6r¢ cd’ncludethat the issue of a refunding bond by a
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municipality does not increase or create a debt, and that the
issue of such bonds for the purpose of funding an existing legal
indebtedness is not required to be submitted to a vote. of the
qualified electors, but that the city council or village trustees by
ordinance may authorize the issue of such refunding:bonds
when it can be done to the profitand benefit of the municipality
and without incurring any additional liability.

In Sebern v. Cobb, 41 1daho 386, 238 Pac. 1023 (1925), the Court upheld the
issuance of réfunding bonds by a drainage district. The Court said at 41 ldaho
400-401:

The issue of a refunding bond does not generally create a new -
indebtedness, and it is so held by the great weight of authority,
but it simply changes the form of the indebtedness and'usually
reduces the rate of interest. There is no presumption that'the
officers of a municipality will not make proper application of
the funds procured from the sale of refunding bonds. Veatchv.
City of Moscow, 18 Idaho 313, 21 Ann. Cas. 1332, 109 Pac.
722.

We have not been cited to nor have we found any constitutional
or statutory inhibitions, such as construed in those cases which
hold to the contrary, against making the provision for the
issuance and sale of refunding bonds, as contemplated by
chapter 21, even though, duringa period between the sale of the
refunding bonds and receipt of the money and the ultimatecall
and redemption of the outstanding issue, there exists a double
lien upon the property of the land owners. Bearmgm mind that
the proceeds of the refunding sale are especially applicable to
the redemption of the outstanding issue, around which, of
course, all due safeguards should be and are thrown, . ..

This case is important in clarifying that although refunding bonds may result
in a temporary increase in the amount of bonds outstanding, it must be
presumed that the funds will be properly applied::Therefore,-the refunding
bonds change the form of indebtedness but do not create new.indebtedness.
Also; the Court points out that the refunding bonds are for the purposes of
redeeming the outstanding issue, and that all due safeguards should be
-established to insure this result.

In Lloyd Corp. v. Bannock County, 53 1daho 478 25 P.2d 217 (1933) the
Court held that the issuance of refunding bonds:by Bannock: County:for the
purpose of retiring warrant indebtedness-did:not create: anflndebtedness or
liability prohibited by Art 8, § 3. ldaho Constltunon’ :

Marsing v. Gem Irnganon D:sl 56 ldaho 29 48 P 2d 1099.(1935),: held that
extendmg the due date of refundmg ‘bonds for 40 years; (beyond the. then20-year
provision in Art. 8, § 3, Idaho Constitution), did notamountto thei lncurnng of
indebtedness within the meaning of Art :8;.§:3:The: Court :says at: 56 Idaho 32:
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It is not.every indebtedness that must be retired within twenty
years, only that which increases the debt of the organizations
mentioned, and refunding bonds do not increase the debt but
merely continue the obligations theretofore issued.

This case thus sanctions a significant restructuring of the repayment terms of
the indebtedness upon refunding, finding that such a change in terms does not
amount to ‘an added liability or indebtedness.

The Idaho cases thus make it clear that refunding bonds are not considered to
be an indebtedness- or liability within the meaning of Art. 8, §. 3, Idaho
Constitution. This is true even though there may be a period of time in which
both the old bonds and refunding bonds are outstanding, assuming that due
safeguards are established to assure that the refunding bonds will be used to
refund the existing.debt and will not be diverted to some other purpose. In this
regard, the Court presumes that officials will see that the proceeds are properly
applied. Finally, the Court will allow significant restructuring of the terms of
repayment of refunding bonds. '

The Idaho Supreme Court has never considered the specific question of the
validity of refunding bonds issued a number of years in advance of the date on
which the old bonds are callable. Nevertheless, from a reading of the Idaho cases
cited above, it appears that the Court would uphold advance refunding bonds
where due safeguards are established to insure that the refunding bond proceeds
are not diverted to some purpose other than refunding the original bonds.

This conclusion is reinforced by the case law of other states whose courts have
specifically considered the validity of advance refunding under similar
constitutional restraints. While there are many different appro.ches to the
question, the great majority of courts would uphold advance refunding.

In the early case of Doon Towniship v. Cummins,: 142 U.S. 366 (1892), the
United States Supreme Court, in construing a debt limitation in the Iowa State
Constitution, distinguished between exchanging new bonds for old bonds, and
the sale of bonds and application of the proceeds of the sale to the payment of
outstanding bonded indebtedness. The court pointed out that if the refunding
bonds are issued without a :simultaneous cancellation of the old bonds, the
aggregate debt outstanding is necessarily increased, and that the increase will be
permanent unless ‘those handling the proceeds: properly pay off the old bonds.
This reasoning was also ‘adopted by the Supreme Court: of North Dakota in
Birkholz v. Dinnie, 6 N.D. 511, 72 N.W. 931 (1897).

However, the 1ddho Supreme Court specifically repudiated the reasoning of
Doon Township in the case of Veatch v. City of Moscow, supra. Even the
Supreme Court of Iowa later repudiated the interpretation the United States
Supreme Court gave to the lowa Constitution.'-Banfa v.’ Clarke Courity, 260
N.W. 32? (1935). Early cases in Kentucky and Washington followed the Doon
Township reasoning; but later cases ‘in those ‘states’ abandoned: the Poon
Township reasoning, as noted infra: Thus, it now appears that only the state of
North Dakota-would follow the reasoning ‘of' Doon Township v. Cummins.
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The states of lowa and Washington have upheld refunding plans over
objection that the refunding unconstitutionally increased debts of counties. The
courts reasoned that the cash assets received from the sale of refunding bonds
must be considered as an offset against the refunding debt incurred and thus the
net debt was not increased. Banta v. Clarke County, supra; Eaton v. Thurston
County, 95 P.2d 1024 (1939).

In Holt v. City of Covington, 286 Ky. 727, 151 S.W.2d 780(1941), the Court of
Appeals of Kentucky held that advance refunding bonds may be issued provided
that the depository for the proceeds of the refunding bonds pays interest at least
equal to the interest accruing on the refunding bonds until the old bonds are

retired.

In Kalber v. Stokes, 9 S.E.2d 785 (1940), the South Carolina Supreme Court
faced the question of how far in advance of the maturity date of outstanding
bonds refunding bonds may be issued. The Court suggested a “rule of reason”
with the answer depending apparently on the prqptlcal likelihood that the
proceeds of the refunding bonds might be misapplied. The Court stressed the
need for adequate safeguards. The Court upheld the particular advance
refunding plan stressing that safeguards such as an irrevocable trust fund had
been established. A Texas refunding plan was upheld on similar reasoning in
City of McAllen v. Daniel, 211 S.W.2d 944 (1948).

The states of Oklahoma and Florida have upheld advance refunding plans
challenged on grounds other than constitutional debt limitations. Application of
Oklahoma Turnpike Authority, Okla. 416 P.2d 860 (1966); State v. City of
Orlando, Fla. 82 So.2d 874 (1955).

In addition, the states of Wyoming, New Mexicg, Alabama and Louisiana
have all specifically approved the issuance of advance refunding bonds as not
increasing public indebtedness or liability in the face of challenges that such
fonds violate constitutional debt restrictions. Robin v. State, Wyo. 447 P.2d 180
(1966); City of Albuquerque v. Gott, 389 P.2d 207 (1964); Taxpayers and
Citizens of Shelby Co. v. Shelby County, 20 So.2d 36 (1944); State v. Cave, 190
So. 631 (1939).

Thus, it appears from both Idaho cases and extensive authorities from other
jurisdictions, that advance refunding bonds amount to a restructuring of
indebtedness and do not violate constitutional restrictions on increasing public
indebtedness or liabilities.

Consequently, advance refunding plans in which the financial arrangements
are structured as you have indicated, may be issued without calllng a special
election. ;

AUTHORITIES CONSIDERED:

1. Article 8, § 3, Idaho Constitution.

2. Veatch v. City of Moscow, 18 Idaho 313, 109 Pac. 722.(1910)..
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13.
(1966).
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. Lloyd Corp. v. Bannock County, 53 1daho 478, 25 P.2d 217 (1933).
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DATED this 17th day of June, 1977.

ATTORNEY GENERALOF THE STATEOFIDAHO
WAYNE L. KIDWELL

ANALYSIS BY: -

DAVID G. HIGH
Assistant Attorney General
State of Idaho
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ATTORNEY GENERAL OPINION:NO. 77-40

TO: Virginia Ricketts
Jerome County Clerk
P.O. Box 407 -
Jerome, Idaho 83338

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Does Idaho Code § 31-2103 prohibit a county from receiving federal revenue
sharing funds from the Office of Revenue Sharing directly into the county
treasury by means of “direct deposit — electronic funds transfer™

CONCLUSION:

The existing, applicable Idaho statutes, in particular /daho Code § 31-2103,
would prohibit a county from receiving federal revenue sharing funds directly
into the county treasury by means of “dlrect deposrt — electronlc funds
transf er”.

ANALYSIS: g
As your opinion request indicates, the Office of Revenue Sharing recently
notified county officials that the United States Treasury was implementing
“direct deposit — electronic funds transfer” procedures for general revenue
sharing payments. 31 C.F.R. § 210 (1976). Under “diréct déposit - electronic
funds transfer” procedures, a county s quarterly payments would be deposited
directly to the county s account in the county depository bank, as opposed to the
county actually receivinga check through the mail. In order for this procedure to
be implemented, federal regulatlons require that both the reclplent of recurring
federal payments and the recnplent s financial deposntory ‘mist “specifically
authorize the procedure by executing and filing Standard ‘Authorization Form.
31 C.F.R. §§ 210.4 and 210.7. Thus, the use of “direct deposit electronic funds
transfer,” in lieu of receiving a check, is left to the choice of the recipient. The
question posed is whether such a direct deposnt into the county treasury is
prohibited by /daho Code § 31- 2103 .
In order to analyze this question, it is necessary to look. at both the act
regulating county treasurers and the act regulating county audltors ldaho Code
§ 31-2103 provides: “He [the county treasurer] must recewe no’ money,mto the
treasury unless accompanied by the certificate of the aud't {
Idaho Code § 31-2104 then provides: o

When any. money is paid tothe county treasurer hemustgiveto
the person paying the same a receipt therefor, which-must
forthwith be deposited with the county audltor, who must
charge the treasurer therewnh and glve the person paymg the
same a receipt. S
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In the act relative to tounty-auditors, there are two statutes which are
applicable to your question. /daho Code § 31-2303 states:

The auditor must examine and settle the accounts of allpersons
indebted ‘to the county, or holding moneys payable into the
county treasury, and must certify the amount to the treasurer,
and upon-the presentation and filing of the treasurer’s receipt
therefor, ‘give- to such ‘person -a discharge and charge the
treasurer wnth the amount recelved by hlm

Idaho Code § 31-2304 provxdes

The audltor must keep accounts current with the treasurer, and
when any person deposits with the treasurer any receipt given
by: the treasurer for any money paid into the treasury, the
auditor must file such recelpt and- eharge the treasurer wnth the
amount thereof. :

There appear to be no Idaho cases which clearly establish or explain what
procedures are created by these applicable statutes. Fortunately, California law
provides guidance, since California has virtually identical statutes governing the
duties of ‘county auditors: and county treasurers.” With respect to county
treasurers, California Government Code § 27008 is virtually identical to I.C. §
31-2103 and California Government Code § 27009 is virtually identical to I.C. §
31-2104. With respect to the statutes governing county auditors, California
Government Code § 26900 is virtually identical to 1.C. § 31-2303 and California
Government Code § 26904 is virtually identical to 1.C. § 31-2304. In explaining
the procedure estabhshed by the California statutes, the California Supreme
Court has stated .

In such case [when money is to pald into the county treasury]it
is mamfest thatallthattheauditor has to do in the firstinstance
is to examine theaccount and settle the amount due, and give a
certificate thereof. The inquiry is simply as to theamount due,
and-not as to whether: the’ party is-in'actual possession of the
money. Afterithis. first-operation is over, the party takes the
auditor’s certificate to the treasurer, and, after delivering the
certificate ‘and the 'money to him:[the treasurer], receives, his
[the' treasurer’s]: recelpt which he takes:back to the auditor,_

‘who enters a charge against the treasurer, and adischargeof the

- person paying. Butte County.v. Morgan,76Cal. 1, 18 p. 115, at
116 (1888). (Brackets added.)

Even when the person makmg the payment to the county treasury is the treasurer
himself, the same procedure must be generally followed, although it may be
possible to. dxspense with: the treasurer’s receipt as :an. idle: ceremony. Butte
Count y v. Morgan, supra at ll6 (1888)

The ldaho Supreme Court has looked at the apphcable statutes, but has never
clearly stated the procedures to be followed. In:Power County v. Fidelity &
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Deposit Co., 44 1daho 609, 260 P. 152 (1927), sheriff’s fees which had been
collected were paid directly to the auditor, rather than the county treasurer, as
provided by law. The court ruled:

C.S., sec. 3564 [presently Idaho Code § 31-21 03] provndes that
the county treasurer must receive no money into the treasury
unless accompanied by a certificate of the auditor. The sheriff
and his deputy, instead of following the statutory procedure by
obtaining from the auditor a certificate and themselves paying
the money to the treasurer, paid it to French[the auditor], who,
just prior to the expiration of his term, delivered his check as
auditor for the amount to the county treasurer, receiving her
receipt on the certificate; but the check was not paid for lackof
funds.

There was no authority of law for the sheriff to pay to French
[the auditor], or for French [the auditor] to receive these
amounts. 44 Idaho at 616. (Brackets added.)

In County of Fremont v. Salisbury, 48 1daho 465, 285 P. 459 (1929), the Idaho
Supreme Court dealt with a situation where a county treasurer was also the
county tax collector. The issue to be determined was whether the tax collector
had properly transferred tax moneys to the county treasurer. The ldaho
Supreme Court stated:

No notation or entry was made on the official record of the
treasurer or tax collector, indicating transfer of these funds
from the tax collector’s account to that of the treasurer. There
was no auditor’s certificate authorizing the transfer-of these
funds from the office of tax collector, as required by C.S., sec.
3325 [presently /daho Code § 63-2103]. For the treasurer to
have received the funds without such certificate,. would
constitute a clear-violation of C.S., sec. 3564.[presently /daho
Code § 31-2103], in which it is. provided he must receive no
money into the treasury unless accompanied by the certificate
of the auditor. 48 1daho at 470. (Brackets added.) -

Based upon the foregoing, it is the opinion of the -Attbrneyzdéﬂé}éi that the
existing, applicable Idaho statutes,:in particular /daho Code.§ 31-2103, would

prohibit a county from receiving federal revenue sharing funds directly into the
county treasury by means of “direct deposit — electfonic funds transfer.”

AUTHORITIES CONSIDERED:
I Idaho Code; §§ 31-2103, 31-2104, 3l-2303and 31-2304 .

2, Callforma Government Code, §§ 26900 26904 27008 and 27009 ’

3. 31 C.F.R. §210(l976)
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4. Butte County v. Morgan, 76 Cal. 1, 18 P. 115 (1888).
5. County of Frembm v. Salisbury, 48 1daho 465, 285 P. 459 (1929).
6. Power Céunt,v v. Fidelity & Deposit Co., 44 Idaho 609, 260 P. 152 (1927).
DATED this 17th day of .—lune, 1977.
ATTORNEY GENERALOFTHE STATEOF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:
JEAN R. URANGA

Assistant Attorney General
State of Idaho

ATTORNEY GENERAL OPINION NO. 77-41

TO: - chresentati\)e Larry W. Harris
1925 Montclair Drive
Boise, Idaho 83702

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

May the State Tax Commission regularly make available. upon request, the
names of those companies who receive seller’s permits and the numbers of those
permits?

CONCLUSION:
No. , ‘ .
ANALYSIS:

The State Tax Commission, is the executive agency of the State of ldaho -
charged with.the responsibility of enforcing the major revenue statutes of this
state. In order to.discharge this responsibility, the Tax Commission must receive
and review tax returns, financial statements, applications and other documents
containing information which most people consider to-be of a highly personal
and private nature, In‘order to protect taxpayers' privacy and yet providefor the
efficient: administration of the tax statutes, the legislature — while requiring
taxpayers to submit this information — has provided for protection of the
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privacy of it by placing the information under a strict.cloak of confidentiality.
The Tax Commission, its deputies and employees are charged with the duty to
protect this privacy. /daho Code § 63-3076 provides:

No commissioner, deputy, or any clerk, agent or employee, or
any centralized state computer facility employee shall divulge
or make known to any person in any manner any information
whatsoever obtained directly or indirectly by him in the
discharge of his duties, or permit any return or copythereof, or
any paper or book so obtained, to be seen or exammed by any
person except as provided by law; . . .

This is a very broad statute. It prohibits the Tax Commission from making
known “any information . . . except as provided by law.” The importance which
the legislature placed upon protecting the privacy of information which the
taxpayers are required to submit is reflected by the severity of the penalties
imposed upon the Tax Commissioner or Tax Commission employee who may
violate the statute. The penalty is:

A fine of not less than $100 nor more than $5,000, or . . .
imprisonment for not more than five years.

Because of the breadth of the statute, all information in the possesion of the
State Tax Commission must be considered to be confidential unless a specific
statutory basis for disclosure can be found. There are several provisions which
permit disclosure in specific circumstances. For example, the taxpayer himself is
entitled to obtain information relating to his own tax returnor tax liability.
Disclosure may be made in the course of judicial proceedings, criminal or civil,
relating to a taxpayer’s obligations under the tax statutes. Within certain
limitations, information may be exchanged with taxing authorities in other
states and with the Internal Revenue Service. The Tax Commrssnon may release
copies of returns to committees of the legislature upon request of those
committees. The Commission may make and publish statistical studies based
upon tax information received by it. When delinquent taxes’ become a lien upon
the property of a taxpayer public notice of the fact may be given by recordinga
tax lien at the office of the county recorder in the county in which the taxpayer
resides or has property. There are other limited circumstances in which the Tax
Commission may disclose information, but in each instance the disclosure is
squarely based upon a statutory or judicial ‘authorization. in order to be a
disclosure which is, in the words of the statute, “as provrded by law.” Without
such authorization, no disclosure can be made. .

In searching the Idaho Code and the Sales Tax Act in particular. we find no
specific authorization which permits the Tax Commission to disclose lists of all
retailers applying for and receiving seller’s permits under: the Sales Fax Act or
the numbers of those. permits. Without such a specific: authorization, the
disclosuré is not provided by law, and the Tax Commission®is Specifically
prohlblted from drsclosmg lt :

The statutory provnsnon relatmg to seller s permlts (Idaho Code § 63-3620)
does provide: - - , SRS ; e
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The applications, or any information contamed thereon, may
be made available by the tax commission to authorize
representatives of state or local agencies.

The existence of this provision permitting a disclosure to a limited class of
persons — representatives of authorized state and federal agencies — must be
construed to mean that persons who are not members of that limited class are
not entitled to receive the information.

Itis, of course; true that the recipient of a seller’s permit is required to display
the permit in-a conspicuous place on his business premises. This, however, is a
disclosure by the retailer and not by the Tax Commission. Additionally, the
disclosure is made only to a limited class of people, i.e., those who are physically
present upon the business premises.

Accordingly, we conclude that the State Tax Commission is not authorized to
disclose to persons not otherwise authorized specifically by statute to receive
such information, lists of companies who receive seller’s permits and the
numbers of those permits.

AUTHORITIES CONSIDERED:
l. Idaho {Co&e §§ 63;3076; 63-3620.
DATED Fhls 22hd day of June, 1977.
| ATTORNEY GENERALOFTHE STATEOF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY: | |

THEODORE V. SPANGLER JR
Deputy Attorney General -

ATTORNEY GENERAL OPINION NO. 77-42
TO:  Paul Wi Woither©

Bonse ldaho 83705

Per Reques; for Attorney Gencral Opxmon
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QUESTION PRESENTED:

Do professional engineering services fall within the personal services
exemption of /daho Code, § 31-4002, thereby exempting said service from
bidding requirements when those Services are furnished to the State of Idaho or
political subdivisions thereof?

CONCLUSION:

Yes, engineering services are considered to be personal services and therefore
exempt from State bidding requirements.

ANALYSIS:

Although competitive bidding is required on public works contracts, there is
a well known exception which considers bidding to be inappropriate when
conducted in connection with the rendering of personal services, with pa ticular
emphasis on those of a technical or professional nature. The State of Idaho
recognizes this exception in §§ 31-4002 and 54-1903, Idaho Code.

Idaho Code, § 54-1903(h), exempts *“duly licensed architects and civil
engineers when acting solely in their professional capacity” from the public
works licensing laws. Thus, the legislature has seen fit to place architects and
engineers in a different category from builders and tradesmen. Section 314003,
Idaho Code, provides that competitive bids shall be required when expenditures
by any county of the state of Idaho exceed $5,000. However, in the same chapter
there is an exceptlon to this bidding requirement found at § 31-4002 Idaho
Code. This section reads as follows:

As used in this act, expenditure means the érantmg of a
contract, franchise or authority to another by the county, and
every manner and means whereby the countydlsburses county
funds or obligates itself to disburse county funds; provided,
however, that “expenditures™ does not include disbursement of
county funds to any county employee, official or agent or to
any person performing personal services for the county.
[emphasis added]

A similar provision is found at § 50-341, Idaho Code, dealing with the letting of
contracts by municipalities within the state. It is therefore apparent that
competmve blddmg is not requnred when dealing with “personal service " such
as engineering services to the various subdmsnons of the State

While there are no Idaho cases dlrectly in pomt numerous cases from other
Jurlsdlctlons support out conclusions. These cases reiterate with consistency, the
basic premise that when services contracted f; or-in /0 ‘the:exercise; of special
skills, training, taste, or discretion, then competltlv <
should not control. See: Fermeule v. Corning, 186 App:1
(1919), aff'd 230 N.Y. 585, 130 N.E. 903; Flottum v. City.of Cu
N.W. 777 (Wis. 1940); City & County of San Francisco\ ...Body, llOP 2d 1036
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(Cal. 1941); Kennedy v. Ross, 170 P.2d 905 (Cal. 1946); Hunter v. Whitacker &
Washington, 230 S.W. 1096, 1098 (Tex. Civil App.); City of Hazard v. Salyers,
224 S.W.2d 420 (Ky. App. 1949); Modjeski & Masters v. Pack, 388 S.W.2d 144,
147, (Tenn. 1965); Parker v. Panama City, 151 So.2d (Fla.App. 1963).

In conclusion, engineering services have long been considered personal
services throughout the various jurisdictions of this country and continue to be
considered so today. As a result, professional engineering services fall within the
personal services exemption of /daho Code, § 31-4002, thereby exempting said
services from bidding requirements when those services are furnished to the
State of Idaho or political subdivisions thereof.

AUTHORITIES CONSIDERED:
I. Jdaho Code, § 31-4002.
2. Ildaho Code, § 54-1903.
3. Idaho Code. § 31-4003.
4. Idaho Code, § 50-341.

S. Vermeule v. Corning, 186 App.Div. 206, 174 N.Y.S. 220 (1919), aff’'d 230
N.Y. 585, 130 N.E. 903.

6. Flottum v. City of Cumerland, 291 N.W. 777 (Wis. 1940).
7. City & County of San Francisco v. Boyd, 110 P.2d 1036 (Cal. 1941).
8. Kennedy v. Ross, 170 P.2d 905 (Cal. 1946).

9. Hunter v. Whitacker & Washington, 230 S.W. 1096, 1098 (Tex.Civil
App.).

10. City of Hazard v. Salyers, 224 S.W. 420 (Ky.App. 1949).
I1. Modjeski & Masters v. Pack, 388 S.W.2d 144, 147 (Tenn. 1965).
12. Parkér v. Panama City, 151 So.2d (Fla. App. 1963).
DATED thls 23rd day of June, 1977.
| . ATTORNEY GENERALOF THE STATE OF IDAHO
.f WAYNE L. KIDWELL

ANALYSIS BY

BILL F. PAYNE
Deputy Attorney General
State of: Idaho: - P
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ATTORNEY GENERAL OPINION NO. 77-43
TO: Larry G. Looney

Commissioner

Idaho State Tax Commission
P.O. Box 36

Boise, Idaho 83722

Per Request for Attorney General Opinion.

QUESTION PRESENTED:

May the Department of Health and Welfare obtain relevant information from
the tax returns filed with the State Tax Commission for the purpose of locating

individuals with respect to the support ot his or her dependents?

CONCLUSION:

Yes.

ANALYSIS:

The Commissioners, employees, etc., of the State Tax Commission have
strong restrictions as to the disclosure of information obtained in the course of
their duties or from tax returns filed with the Commission. /daho Code § 63-

3076 provides:

Penalty for divulging information. — (a) No commissioner,
deputy, or any clerk, agent or employee, or any centralized
state computer facility employee shall divulge or make known
to any person in any manner any information whatsoever
obtained directly or indirectly by him in the discharge of his
duties, or permit any income return or copy thereof, or any
paper or book so obtained, to be seen or examine,d_,by any
person except as provided by law; provided, that in any action
or proceeding brought for the collection, remission,

cancellation or refund of the whole orany part of a tax imposed
under the provisions of this act, or for enforcing the penalties
prescribed for making false or fraudulent returns, any and all
information contained in such returns may be furnished or
made accessible to the officers or representatives of thestate or
county charged with the duty of prosecuting or defending the
same, under such rules and regulations as the state. tax
commission shall prescribe; and all such returns’and ‘the
statements and correspondence relatmg ‘thereto " may-‘be’
produced in evidence in any action or proceedmg‘*cxvxlj or. .

criminal, directly pertaining to such returns or the tax P :sed"f o
-on the basis of such return. ‘

J(b) Any officer, agent, clerk or employee vidléiing'ény f:t 1
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provisions of this section shall be guilty of a felony and, upon
conviction thereof, be punished by a fine of not less than $100
nor more than $5,000, or by imprisonment for not more than
five (5) years. Such officer, agent, clerk or employee upon such
conviction'shall also forfeit his office or employment and shall
be incapable of holding any public ofﬁce in this state for a
period of two (2) years thereafter.

The above cited statute does allow the State Tax Commission to disclose
information if it is provided by law, such as court decisions or statutes.

The Department of Health and Welfare is seeking information in order to
locate individuals in respect to the support of his or her dependents. Their
reliance in obtaining such information from the State Tax Commission is in
Idaho Code § 56-231 which states:

Public assistance in locating parents and other persons liable
for support of dependents. — To assist in locating parents who
have deserted their children and other persons liable for
support of dependents, the department of health and welfare
and county prosecuring attorneys may request and shall receive
information from the records of all departments, boards,
bureaus or other agencies of this state and the same are
authorized to provide such information as is necessary for this
purpose. Only information directly bearing on theidentityand
whereabouts of a person owing or asserted to be owing an
obligation of support shall be requested and used or
transmitted by the department of health and welfare and
county prosecuting attorneys pursuant to the authority
conferred by this act. The department of healthand welfare and
county. prosecuting attorneys may make such information
available only. to public officials and agencies of this state,
other statesand the political subdivisions of thisstate and other
states seeking to locate parents who have deserted their
children and other persons liable for support of dependents for
the purpose of enforcing their liability for support.

Clearly the above quoted statute prov1des that the Department of Health and
Welfare is entitled to receive.information from all state agencies regarding the
location of parents who have deserted their children.

The exception to./daho Code § 63-3076is met by /daho Code § 56-231 and the
State Tax. Commission, :Commissioners, employees, delegates, etc., may
disclose information to the Department of Health and Welfare regardlng the ~
location of child support parents

AUTHORITIES ( ONSlDERED

1. Idaho Code, Seetron-63-3076.
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2. Idaho Code, Section 56-231.
DATED this 24th day of June, 1977.
ATTORNEY GENERAL OF THESTATEOFIDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

DEAN W. KAPLAN
Assistant Attorney General

ATTORNEY GENERAL OPINION NO. 77-44

TO: Mr. Marshal T. Keating, Ed.D.
Superintendent
Moscow School District 281
P.O. Box 8459
Moscow, Idaho 83843

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Whether, in view of the open meeting law, /daho Code, Sections 67-2341, et
seq, as amended by House Bill 257, the latter effective July I, 1977, a school
board may consider and place a person on probationary status in executive
session and thereby avoid public disclosure of the person’s probationary status.

CONCLUSION:

The consideration, evaluation, and details of personnel matters, including
probationary status, are appropriate for executive sessions. However, any final
action or decision must be made in open session.

ANALYSIS:

Your letter quotes Idaho Code, Section 33-1212, Renewable Contract, as
follows: : o

“Before a board of trustees can determine not to renew the .
contract of any certified person whose contract would
otherwise be automatically renewed, or to:renew the.contract ::
of any such person at a reduced salary, such person-shall be
entitled to a probationary period.' This period:of probation .
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shall be preceded by a written notice from the board of trustees
with reasons for such probationary period and with provisions
for adequate supervision and evaluation of the person’s
performance during the probationary period. Such period of
probation shall not affect the person’s renewable contract
status.”

The Opén Meeting Law, Idaho Code 67-2345(b) expressly authorizes
personnel matters to be discussed in executive sessions:

“Executive sessions — when authorized. — (1) Nothing
contained in this act shall be construed to prevent upon a two-
thirds vote recorded in the minutes of the meeting by individual
vote, a governing body of a public agency from holding an
executive session during any meeting, after the presiding officer
hasidentified the authorization under this act for the holding of
such executive session. An executive session may be held:

(b) to consider the evaluation, dismissal, disciplin-
ing of, or to hear complaints or charges brought
against, a public officer employee, staff member or
individual agent, or public school student . . . "

Thus, the legislature established an exception which would allow a school
board to consider personnel matters, including probationary status, in executive
session. Moreover, Section 67-2344(2) declares:

“Minutes of executive sessions may be limited to material the
disclosure of which is not inconsistent with the provisions of
67-2345, Idaho Code, but shall contain sufficient detail to
convey the general tenor of the meeting.”

This provisionallows the governmental agency or board to avoid disclosure of
the considerations or evaluation of personnel matters such as probationary
status of teachers. The provision does require that the minutes of the executive
sessions disclose the general tenor of the meeting, including the fact that
probation of a teacher was considered.

It should be emphasized, however, that § 67-2345(3) states: “*No executive
session may be held for the purpose of taking any final action or making any
final decision.” Hence, any final action or final decision on personnel matters
must be made.in an open meeting.

Your question asks whether thereis any means by which the school board may
avoid public disclosure of the probationary status of a teacher. Although this
question has not been raised before the Idaho Supreme Court, courts of other
states have considered the issue. In the case of Canney v. Board of Public
Instruction of Alachuda County, the District Court of Appeal of Floridaruled in
favor of the school district that neither the public nor the press had any right to
enter the deliberations of the school board on personnel matters. However, the
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Florida Supreme Court disagreed and held that legislative intent must control.
That Court concluded that the school board must comply with the express
directive of the state legislature and make such final decisions in open session.
231 South 2d 34(1970), reversed 278 South 2d 260. In the Florida case the school
board contended that personnel might be harmed if hearings concerning charges
of misconduct were aired publicly and proved ill-founded. But the court
responded that the public at large was as interested in the good quality of school
personnel as was the school board. The court further noted that the legislature
made no exclusion for personnel matters from the final decision clause of the act.

In another case, Gillies v. Schmidt, 556 Pac.2d 82 (Colo. App. 1976), the
Colorado court provides a thorough review of pertinent law on this issue. The
decision notes:

“Courts resolving cases brought under public meeting laws
have uniformly required open meetings, and even where the
relevant statute has authorized executive sessions, the courts
have consistently required that final or binding action betaken
in meetings open to the public [Numerous citations omitted].

Indeed, the only cases where courts have favored legislatively
created rights of confidentiality over statutes requiring open
meetings have been those involving the attorney-client
privilege. [Citations omitted].”

The central issue in this entire procedure is whether the teacher will be
prejudiced by the actions of the board. To protect the school district, I suggest
that a teacher placed on probation should stipulate with the board that he had
proper and timely notice of the complaint or charge against him, that he had {ull
opportunity to defend himself, and that the minutes of the executive session shall
constitute a record of the disciplinary evaluation in the event the board later
suspends or terminates the teacher. -

In conclusion, the open meeting law provides for the consideration of
personnel matters including probationary status of teachers in executive session
but requires that the final decision thereon be made in open session.
AUTHORITIES CONSIDERED:

1. Idaho Code, Sections 33-1212; 67-2338 as amended by House Bill No. 257.

2. Annotation, “Validity, Construction, and Application of Statutes Making
Public Proceedings Open To the Public: 38 ALR 3rd 1070.”

3. Canney v. Board of Public Instruction of Alachua C oum v 23l ‘South 2d
34, reversed 278 South 2d 260 (Florida, l970)

4. Gillies v. Schmidt, 556 Pac.2d 82 (Colo App l976)

S. Attorney General Opmlon No 7- 75
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DATED this 5th: day of July, 1977.
ATTORNEY GENERALOF THESTATEOFIDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

L. MARK RIDDOCK
Assistant Attorney General

' ATTORNEY GENERAL OPINION NO. 77-45

TO: Mr. Milton G. Klein
Director -
Department of Health & Welfare
Statehouse.
Boise, Idaho 83720

Per Request for Attorney General Opinion.
QUESTIONS PRESENTED

Do Idaho Statutes authonze the Board of Health and Welfare through
its regulatory authority to require owners of publi¢ water systems to give public
notification of violation of state primary drinking water regulations. If so, to
what extent may the requlrements go?

2. Do Idaho Statutes authonze the Board of Health and Welfare to adopt
and enforce regulations as stringent as the National Interim Primary Drinking
Water Regulations promulgated by the Environmental Protection Agency?

3. Do Idaho Statutes authorlze the Department of Health and Welfare or the
Board of Health and Welfare to issue variances and exemptions to primary
drinking water regulations in a.manner no less stringent than the conditions set
out in the Federal Safe Drmkmg Water Act"

concwsnons. .

1. § 37-2102. ldaho Code, and the ldaho Environmental Prorecnon and
Health Act.of 1972 (§ 39-101.through § 39-119, Idaho Code) authorize the Board
of health and Welfare: through its regulatory authority to.require owners of
public water. systems. to:give. pubhc notlﬁcatlon of violation of state primary
drinking -water.: regulatlons‘ el G

2§ 37-2102.u, ldaho. Code. and the ldaho Dlwronmemal Protecnon and
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Health Act of 1972 (§ 39-101 through § 39-119, /daho Code) authorizethe Board
of Health and Welfare to adopt and enforce regulations as stringent as the
National Primary Drinking Water Regulations.

3. Idaho’s Environmental Protection and Health Act of 1972 (§ 39-101
through § 39-119, /daho Code) authorizes the Board of Health and Welfare to
issue variances and exemptions to primary drinking water regulations in a
manner no less stringent than the conditions set out in the Federal Safe Drinking
Water Act.

ANALYSIS:

This opinion request was forwarded at the urging of the U.S. Environmental
Protection Agency Regional Counsel’s Office in an effort to determine whether
the State of Idaho has enacted the statutory authority necessary to assume
responsibility for regulations under the Federal Safe Drinking Water Act and
the regulations promulgated pursuant thereto.

Idaho has two major statutory provisions regarding public water systems
within the State. § 37-2102, /daho Code, requires all domestic water supplies to
be protected. This statute grants the State Board of Health and Welfare the
authority to promulgate health-related regulations by providing that:

The standards for protection from impurities and the standards
for chemical and bacterial purity in the state of Idaho shall be

“promulgated by the state board of health and welfare and shall
be consistent with this section of the Drinking Water Standards
of the United States public health service, which standards are
suitable for use in evaluating the quality and safety of water and
water supply systems . . . § 37-2102, Idaho Code.

The preamble to the National Interim Primary Drinking Water Regulations
(40 Fed Reg 59566, Dec. 24, 1975) notes that the maximum contaminant levels
of the Federal Safe Drinking Water Act (hereinafter “the Act") are:based on the
Public Health Standards of 1962. Thus, adoption by Idaho 'of standards
required under the Act would be consistent with the statutory requlrement of §
37-2102, Idaho Code.

In addition, the /daho Environmental Protection and Healzhj‘Act of 1972 (§
39-101 through § 39-119, Idaho Code) gave the Department of Health and
Welfare broad authority with regard to water pollution and public water systems
in furtherance of the policy of the State “to provide for the protection of the
environment and the promotion of personal health.” (§ 39-101, Idaho Code).
Under §39-105(2), /daho Code, the Director of the Idaho: Department of-Health
and Welfare has the authority to formulate and recommend to:the Board of
Health and Welfare rules, -regulations, codes, and standards;as’ ‘may:be
necessary to deal with problems related to personal -health anid: water pollution,
among others. The rule-making and hearing functionsarevested in the Board of
Health and Welfare, under § 39-105(1), Idaho Code, and pursuant to § 39-
107(8), Idaho Code, the Board may adopt, amend, or repeal the-regulations,

230



OPINIONS OF THE ATTORNEY GENERAL 77-45

rules, codes, and standards of the Department that are necessary and feasible to
carry out the purposes and provisions of the Environmental Protection and
Health Act of 1972, supra. § 39-107(8), Idaho Code, further provides:

The regulations, rules, and orders so adopted and established
shall be a part of this code and shall have the force and effect of
law and may deal with any matters deemed necessary and
feasible for protecting the environment or the health of the
State ... 39-107(8), /daho Code.

Finally, § 39-105(e), /daho Code, empowers the Director of Healthand Welfare
to enforce standards, rules, and regulations relating to public water supplies.

1. Idaho statutes that authorize the Board of Health and Welfare, through its
regulatory authority, to require owners -of public water systems to give public
notification of violation of state primary drinking water regulations to the extent
set forth in the National Interim Primary Drinking Water Regulations 40
C.F.R. 142.16.

As noted above, both § 37-2101 and § 39-101 through § 39-119, /daho Code,
give broad authority to the Department of Health and Welfare to promulgate
health-related regulations with regards to domestic water systems. More
specifically, with regards to domestic water systems. More specifically, under §
37-2102, Idaho Code, the standards for protection of domestic water are those
promulgated by the Board of Health and Welfare. This Section of the /daho
Code mandates that these standards must be consistent with the U.S. Public
Health Service drinking water standards, which, according to the preamble to
the National Interim Drinking Water Regulations (40 Fed Reg 59566, Dec. 24,
1975), form the basis for the Implementation Regulations. Since the
Implementation' Regulations require owners of public water systems to give
notification of violation of state primary drinking water regulations under 40
C.F.R. 142.16, an identical requirement could be promulgated consistently with
§ 37-2102, Idaho Code.

Under § 39-105 and § 39-107, /daho Code, there is adequate authority for the
Director and:the Board of Health and Welfare to promulgate and adopt such
public notification requirements. The Director, pursuant to § 39-105(2), /daho
Code, is empowered to recommend to the Board regulations “necessary to deal
with problems related to (inter alia) personal health and water pollution™. The
Board has authority under § 39-105(2), /daho Code, to adopt regulations
“necessary and feasible for . . . the maintenance and protection of personal
health”, as well as authority under § 39-107, /daho Code, to adopt regulations
that are necessary and feasible to carry out the purposes and provisions of . . .
[the Idaho Environmental Protection and Health Act of 1972] and to enforce the -
laws of this State™. Since public notification as required by the National Interim
Primary Drinking Water Regulations is an important enforcement tool, which
also serves to inform‘the public of variances or exemptions which have a direct
bearing of the health of a potential consumer of the water, the Board of Health
and Welfare can:require public notification of violation of state primary
drinking water regulations to the extent set forth in the federal regulations
through its regulatory authority, pursuant to the aforementioned statutes.
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2. ldaho statutes that authorize the Board of Health.and Welfare to adopt
and enforce regulations as stringent as the National Primary Drmkmg Water
Regulations.

The National Primary Drinking Water Regulations were promulgated
pursuant to the Safe Drinking Water Act which was enacted by Congress in 1974
as an amendment to the Public Health Service Act “to assure that the public is
provided with safe drinking water . . . ” The Board of Health and Welfare's
expansive authority to promulgate and enforce regulations that are necessary to
protect the public health pursuant to /daho’s Environmental Protection and
Health Act of 1972, supra, authorize it to adopt and enforce regulations as
stringent as the MNational Primary Drinking Water Regulations. Such
regulations could also be promulgated under § 37-2102, /daho Code, which
authorizes the Board of Health and Welfare to promulgate standards for the
protection of domestic water supplies which are consistent with the drinking
water standards of the United States public health service. As noted above, the
Primary Drinking Water Regulations are based on the Public Health Service
Standards of 1962, thus, adoption of these regulations by ldaho would satisfy
the statutory requirement of § 37-2102, Idaho Code.

3. Idaho statutes that authorize the Board of Health and Welfare to issue
variances and exemptions to primary drinking water regulations in a manner no
less stringentthan the conditions set out in the Federal Safe Drinking Water Aci.

Idaho, to qualify for primary enforcement responsibility under the Federal
Safe Drinking Water Act, must have procedures to issue variances and
exemptions to primary drinking water regulations in a manner no less stringent
than the conditions set out in the Safe Drinking Water Act. Since qualifying
under this act bears a direct relation to the maintenance and protection of
persona, the Board of Health and Welfare’s authority to promulgate rules,
regulations, codes and standards “as may be necessary to deal with problems
related to personal health.. . . ” pursuant to § 39-105, and § 39-107; /daho Code,
authorizes the Board to issue variances and exemptions to primary drinking
water regulations in a manner no less stringent than -that set-out in‘the Safe
Drinking Water Act. This-conclusion is supported by §39-105(2), /daho Code,
which provides that such regulations may be “ . .- limited as to times, places,
cnrcumstances or conditions in order to make due allowance for varlatlons

" therein .

AUTHORITIES CONSlDERED
Idaho Code. Sections 37 2|0I and 39—l0l through 39-l l9

2. Nauonal Interim Prlmarv Drmkmg Water Regulauons, 40 C F R I42 16.

3 Federal Safe Drmkmg Water:Act, 88 Stat l660. 42 USC“300 f
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DATED this 7th day of July, 1977.
ATTORNEY GENERALOFTHESTATEOFIDAHO
WAYNE L. KIDWELL

ANALYSIS BY:

ROBERT M. MacCONNELL
Deputy Attorney General
State of Idaho’

ATTORNEY GENERAL OPINION NO. 77-46

TO: . PeteT. Cenarrusa
Secretary of State
State of Idaho
Statehouse Mail

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Does the amendment of Idaho Code § 28-9-403(5) by Session Laws 1977,
Chapter 220, which increases the standard fee for a financingstatement from one
dollar ($1.00) to two dollars ($2.00) amend by implication the fee of two dollars
($2.00) listed in /daho Code § 28-9-405(1) for filing of a financing statement
which also indicates an assignment therein.

CONCLUSION:

No. The legislature did not expressly amend /daho Code § 28-9-405(1) by its
amendment of /daho Code §28-9-403(5). Nor can an amendment by implication
be assumed since the amended section and -unamended section are not so
inconsistent . that they cannot now exist together. .
ANALYSIS

Chapter 220 of the 1977 Sessxon Laws amended /daho Code § 28-9-403(5) .
which read, prlor to:the amendment as follows: :

The umform fee for ﬁhng, indexing and f urmshmg f iling data
“foran orlgmal ora contmuatlon statement shall be one dollar
($l 00) :

This section as: amended now reads
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The uniform fee for filing, indexing and furnishing filing data
for an original financing statement shall be two dollars ($2.00)

" if it is in the standard form prescribed by the Secretary of State
and otherwise shall be three dollars ($3.00). The uniform fee for
filing, indexing and furnishing filing data for-a continuation
statement shall be one dollar ($1.00).

You state in your letter that “A number of county clerks in the statetake the
position that the increasein the standard fee for a financingstatement in §28-9-
403(5) by implication worked an increase of the fee in § 28-9-405(1) to three
dollars ($3.00).” This position is based, as your letter states, on the.argument
“that the fee in § 28-9- 405(1) should be equal to the standard fee for a financing
statement from § 28-9-403(5) [which is now two dollars ($2.00) as amended] plus
the fee for filing of an assignment as indicated in § 28-9-405(2)” [which is one
dollar ($1.00)]).

Although this position may be-logical, the legislature did not amend /daho
Code § 28-9-405(1), nor does there appear in the amending act any intention on
the legislature’s part to do so. Since an express amendmentto /daho Code § 28-
9-405(1) was not made, only by implying an amendment can its terms be changed
by the legislature’s action in amending /daho Code § 28-9-403(5). Sutherland in
his treatise on statutory construction defines the rule of amending by implication
and its application:

An implied amendment is an act which purports to be
independent of, but which in substance alters, modifies, oradds
to a prior act. To be effective, an amendment of a prior act
ordinarily must be express. Amendments by implication, like
repeals by implication, are not favored and will not upheld in
doubtful cases. The legislature will not be held to have changed
a law it did not have under consideration while enactinga later
law, unless the terms of the subsequent act are so inconsistent
with the provisions of the prior law that they cannot stand
together. Sutherland, Srarutory Construction, § 22.13; 4th-Ed.

As Sutherland notes, and as the Idaho Supreme Court' held:in-Harding v.
Mutual Benefit Health & Accident Association, 55 1daho 131, 39.P.2d- 306
(1934), amendments by implication are not favored. The rule:will generally be
applied only in a situation where the amendment and -prior .law-are so
inconsistent that they cannot exist together. We do not find the above situation
here. Upon the amendment’s effective date of July 1, 1977, the filing fees for
financingstatements will be two dollars ($2.00) under /daho Code § 28-9-403(5)
and the filing fees for financing statements indicating an assignment will be two
dollars ($2.00) under /daho Code § 28-9-405(1). There is nothingso'inconsistent
in requiring the same filing fee for a ﬁnancingstatement withanindication ofan
assignment as one without the assignment to result in-the conclusion that the
legislature impliedly amended /daho Code § 28-9- 405(!) by- 1ts amendment of
Idaho Code § 28-9-403(5). ,

From the foregoing, it is the opinion-of this office thaLthe@je'giSlat,ur_é‘s
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amendment of /daho Code § 28-9-403(5) does not amend or affect the provisions
of Idaho Code § 28-9-405(1) and that the correct filingfee under the unamended
section.remains two dollars ($2.00) as stated therein for a financing statement
with. an indication of assignment.
AUTHORITIES CONSIDERED

1. ldaho Code §§ 28-9-403(5) and 28-9-405(1).

2. Chapter 220, 1977 Idaho Session Laws.

3. Harding v. Mutual Benefit Health & Acmdem Association, 55 Idaho 131,
39 P.2d 306 (1934).

4.- Sut‘herland, Statutory Consﬁ-udion § 22.13, 4th Ed.
DATED tl;is Ith day of July, 1977.
ATTORNEY GENERALOFTHESTATE OF IDAHO
WAYNE L. KIDWELL |
ANALYSIS BY: |

H. THOMAS VANDERFORD
Assistant Attorney General

ATTORNEY GENERAL OPINION NO. 77-47

TO:  Representative Lyman G. Winchester
Legislative District #19

-Representative-‘Wendy A. Ungricht
Leglslatlve District #18

Representatwe James D. Golder
Leglslatlve Dlstnct #l6

Per Request for Attomey General Oplmon
QUESTION PRESENTED
Does § 63-202 ldaho Code, pertammg to revenue and taxatlon. requlre that

county assessors:base their determination of appraisal for market value of real
property, on the actual and functional use of the property being assessed?
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CONCLUSION:

Section-63-202, /daho Code, specifically provides that actual and functional
use shall be a “major consideration” in determining market value of agricultura|
and commercial property in this State. While county assessors may include other
factors in this determination, they must understand that such factors are
secondary to the “actual and functional use™ test required by law for agricultural
and commercial property. :

ANALYSIS:

Under Idaho law, assessment of property within the State for purposes of
taxation depends on the market value of that property as determined by
recognized appraisal methods. Appropriate methods and techniques for these
appraisals are set forth by the State Tax Commission as required by statute.
Language relevant to this opinion is found in § 63-202, /daho Code as follows:

“The rules and regulations promulgated by the state tax
commission shall require each assessor to find market value of
all property within his county according to recognized
appraisal and techniques as set forth by the state tax
commission; provided, that the actual and functional use shall
be a major consideration when delermmmg market value of
commercial and agricultural properties.” :

The legislative mandate could not be clearer. Whenever the county assessor is
considering market value of commercial or agricultural property, he must give
major consideration to the actual and functional use to which the property is
being applied. An example is agricultural property in the vicinity of an urban
area. A land speculator, contemplating a burgeoning need for residential
expansion, may be willing to pay many times what the land is worth for
agricultural purposes. But the value to the speculator would not be the test. If the
land is, in fact, being used for agricultural purposes within the meaning of law,
the assessor must make this fact his prime consideration.in determining market
value for purposes of taxation. This does not mean that otherfactors may not be
used. Actual and functional use is not the sole test, but it is a major test. Any
other factor used by the assessor in determining market value of property must
take a secondary role to the primary test involved. If land isbeing used asa farm,
it must be appraised under its agricultural value regardless of the price that some
speculator could command based on some future projection of highest and best
use. Similarly, the local grocery store, if a commercial establishment, must be
appraised accordingly even though conditions in the areaindicatethat another
use would greatly increase the market value of that-»prope'rty

for fair market value must place major reliance on the actual and f unctlonal use
_ of that property at that time. Other factors used in accordancé with ‘recognized
: 'appralsal ‘'methods: and techmques, ‘while:-not: prohlblted by'statute, :must be
viewed in light of the.prime‘consideration; which is actual and functional use.
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AUTHORITIES CONSIDERED:
I. Section 63-202, Idaho Code.
DATED this 11th day of July, 1977.
ATTORNEY GENERALOF THE STATEOF IDAHO
WAYNE L. KIDWELL

ANALYSIS BY:

GUY G. HURLBUTT
Acting Chief Deputy Attorney General

ATTORNEY GENERAL OPINION NO. 77-48

TO: Mary Kautz
County Auditor
Washington. County
Weiser, Idaho 83672

Per Reqdest for Attorney General Opinion.
QUESTION PRESENTED:

May afire protectlon district formed pursuant to Title 31, Chapter 14, /daho
Code, choose to levy taxes upon either real or personal property or both or
against agricultural lands and not dry grazing? If such a choice can be made, is it
required to'be included in the order establishing the district?

CONCLUSION:

The Commissioners -of the Fire Protection Board have by statute the
discretion to levy tax uniformly upon all of the land, orall of the improvements,
or all of the taxable personal property located within the district, or upon any
combination of those. categories. The levy cannot be imposed upon some land .
while excluding otherland nor upon-some improvements while excluding other
improvements nor upon some personal property whlle excludmg other personal
property.

The ‘discretion granted to. the ‘Commissioners of the Fire Protection Board

may be exercised by a resolution of the Board but must be exercised prior to the
Ist day of January of the taxable ‘year. -
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ANALYSIS:

Idaho Code § 31-1420 generally empowers the Board of Commissioners of the
Fire Protection District to levy taxes, within certain limits imposed therein, in
order to raise revenue to support the district. Included in that section is a
discretionary power:

... Provided, however, that it shall be discretionary with such
boards to levy said tax uniformly within said district upon the
land or the improvements, or the taxable personal property, or
upon some or all of said categories.

We read the language, “upon some or all of said categories” to mean that the
Board of Commissioners of the Fire Protection District may exclude one or
more of the listed categories in their entirety from the district’s tax base. It does
not mean that the Board may exclude from taxation some of the property
included within one of the listed categories but not all of the property within the
listed categories. In other words, the language of the statute provides the
Commissioners of the Fire Protection District with seven options. They may
include in the tax base any of the following: (I) All land, improvements and
personalty; (2) land and improvements; (3) improvements and personalty; (4)
personalty and land; (5) land; (6) improvements; and (7) personalty. The Board
of Commissioners of the Fire Protection District may not tax agricultural lands
and exclude grazing lands.

The discretion granted to the Board of Commissioners of Fire Protection
District by § 31-1420 may be exercised by the Commissioners in the form of a
resolution properly presented and passed upon by the Board. However, since
under § 63-102 all property must be taxed “as of 12:01 a.m. on the Ist day of
January in the year in which such taxes are levied, except as otherwise
provided,” the resolution establishing the taxable or nontaxable status of the
property located within the Fire Protection District must be passed prior to the
Ist day of January in the year in which the taxes are levied. A resolution passed
in the year 1977 could not affect 1977 taxes but could only affect taxes levied for
the year 1978 and thereafter. Where there is no express statement of an'exercise
of the discretion, it must be presumed that all of the taxable property located
within the district, whether land, improvements or personal property, is subject
to the tax.

AUTHORITIES CONSIDERED:
. Idaho Code, Section 31-1420, Section 63-102.
DATED this 19th day of July, 1977.
ATTORNEY GENERAL OF THE STATE,QFIDAHO
WAYNE L. KIDWELL S
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ANALYSIS BY:

THEODORE V. SPANGLER, JR.
Deputy Attorney General

ATTORNEY GENERAL OPINION NO. 77-49

TO: Representative Gary Ingram
Chairman, Legislative Council Committee on Capitol Facilities
3530 Highland Drive
Coeur d’Alene, Idaho 83814

‘Bart Brown, Director
Department of Administration
Building Mail

Per Request for Attorney General Opinion.

Requests for an Opinion of the Attorney General have been received from
Representative Gary Ingram as Chairman of the Legislative Council Committee
on Capitol Facilities and Bartell Brown as Director of the Idaho Department of
Administration concerning certain questions regarding the Idaho Building
Authority. Since all questions presented turn on the same analysis, they will be
incorporated into this single opinion.

QUESTIONS PRESENTED:

. Does Idaho statutory law presently require that ownership of buildings
erected by the Idaho Building Authority transfer at some point to the State?

2. If the answer to question one is no, is it possible to incorporate into the
statutes governing the ldaho ‘State Building Authority a provision that the State
of Idaho will own such buildings at the completion of the bond redemption
period? .

3. If transfer of ownership in the buiidings to the State of Idaho is required by
statute, would such provision impair the constitutionality of the Idaho Building
Authority? : :

4. If a pfovisionfor ownership of the above-referrea to buildings is in the -
future included in-the Idaho laws, could it be made applicable to the buildings
previously authorized by concurrent resolution of the legislature?

5. Can the Department of Administration, acting on behalf of the State of
Idaho, and the:1daho Building Authority execute a contract which states that
buildings erected by the:1daho.Building Authority will become the. property of
the State of Idaho upon the retirement of the construction bonds?
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CONCLUSIONS:

1. 1daho law does not presently require transfer of ownership of buildings
erected by the Building Authority to the State of Idaho.

Questions 2 and 3. Although it is possible to include within the statutes
creating the Idaho Building Authority a provision requiring transfer of
ownership in the buildings to the State of Idaho at the completion of the bond
redemption period, such a provision may well impair the constitutionality of the
Idaho Building Authority and is, therefore, discouraged.

4. Ownership prowsmns referred to above could also adversely affect the
constitutionality of previous authorlzatlons made by concurrent resolution of
the legislature. \

5. Execution of a contract by the Department of Administration and the
Idaho Building Authority whereby the State will own the buildings following the
retirement of the construction bonds may well impair the constitutionality of the
Idaho Building Authority and is, therefore, discouraged.

ANALYSIS:

In 1974, the legislature passed the Idaho State Building Authority Act, § 67-
6401, et seq., Idaho Code. The Authority created through this legislation is
designated as “an independent public body corporate and politic™ and is referred
to as a public instrumentality exercising public and essential governmental
functions. The purpose of the Authority is to finance and erect buildings for
occupancy by the State of Idaho. Funds required by the Authority in fulfilling its
duties under the law are obtained by issuing notes and bonds in sums sufficient
to cover total costs of construction. The notes and bonds so issued are repaid by
the money obtained from the State for rental of the buildings.-

The Supreme Court of Idaho has conceptually sanctioned entities such as the
Building Authority. In State ex rel Williams v. Musgrave, 84 1daho:77 (1962),
the Court found valid the State Insurance Fund on the grounds that it was a
State-created entity which was not a corporation or a State agency subject to all
the restrictions of the Idaho Constitution. The concept of “quasi-state agencies”
was recently reaffirmed in Board of County Commissioners v. Idaho Health
Facilities Authority, 96 ldaho 498 (1975). The Court-in that-case ‘drew a
distinction between prohibited corporations and “independent ‘public: bodies
politic and corporate” by looking at the extent of involvement of private parties
in the entity involved. The Court went on to say that the Health Facilities
Authority is a public body but is not directly-an:agency:of the State.
Additionally, the Court concluded that the Health' Facilities: Authority, under
the existing facts, did not violate prohibitions on‘loaningor pledging the credit
of the State contained in Art. VIII, §§ 3 and 4, Idaho Consmunon

Review of the case law dlscussed above and dec:slons ‘on pomt:from ‘other
jurisdictions reveal that, in concept, quasi-state entities such: as the:Building
Authority are within the parameters of the: Constltutlon_ ‘The real issue then
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becomes simply a question of fact — is the entity involved truly an independent
public body corporate and politic [which we have referred to as a quasi-state
agency], or is it, in reality, an agency of the State.

The key to answering this question is autonomy. If the facts reveal that the
Authority is truly independent and is not merely a camouflaged arm of State
government, we believe the Court would rule in favor of constitutionality. On
the other hand, if facts suggest that the Authority is actually a State agency
clothed as an independent body in order to circumvent the debt limitation
ceiling, we believe that the Court would strike it down as violative of Art. VIII,
§§ 1 and 2, Idaho Constitution.

We may now apply this analysis to the questions you have presented. Initially,
there is definitely no provision in the present statutory framework requiring
ownership of the buildings by the State of Idaho upon completion of the
applicable bond redemption period. This raises the second question: Is it
possible to incorporate into the statutory law a provision that the State will own
the buildings when the bonds have been redeemed? In our view, this question
must be answered in the negative, because to do so would in all likelihood
dissolve the arms length lessor-lessee relationship between the Authority and the
State. This, in turn, could dissolve the necessary autonomy for the Authority
and establish it as a legal fiction for avoiding the Constitution. In other words,
the more independent the Authority, the better chance it has to be held
constitutional by the Idaho Courts. A pristine year to year lease suggests much
more independence than a situation whereby the State simply buys the buildings
on an installment contract. A recent case from Oregon is very close in point.

In the Matter of the Constitutionality of Chapter 280 Oregon Laws 1975,
Martin v. Oregon Building Authority, 554 P.2d 126 (1976), striking down the
Oregon Building Authority, was decided by the Supreme Court of Oregon less
than a year'ago. As in'Idaho, the Building Authority was created as “an
independent public body politic and corporate” with certain enumerated
corporate powers. Also as in Idaho, the bonds to be issued by the Authority were
not to constitute a debt or liability of the State as defined in Oregon’s
constitutional or statutory law. Money to pay off the bond indebtedness would
come from proceeds obtained by renting the buildings to the State of Oregon.
Thus, the Oregon' Building Authority was designed in a fashion quite similar to
that existing in Idaho; although there are certain substantial differences existing
between the two.

The Court in Oregon had before it for review three different plans for erection
of buildings by the Authority. Under one plan, the building was to be conveyed
to the State of Oregon without charge upon payment of the bonds. Under the .
other two plans, the State would have the option to purchase the property for
$1,000.00 following payment of bonds. The Court concluded that, in effect, a
lease-purchase and a lease-optlon to purchase were created, and this element
resulted in a holdmg ‘of unconstitutionality. The Court said that the difference
between a lease and a ‘financed purchase depends on the actual intent of the
parties. The Court in conmdermg when a lease is, in fact, a conditional sales
contract, relied on’ a test established in a federal revenue ruling as follows:
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“It would appear that in the absence of compelling persuasive
factors of contrary implication an intent warranting treatment
of a transaction for tax purposes as a purchase and sale rather
than as a lease or rental agreement may in general be said to
exist if, for example, one or more of the following conditions
are present: ’

(b) the lessee will require title upon the payment of a stated
amount of ‘rentals’ which under the contract he is required to
make.

(e) the property may be acquired under a purchase option at a
price which is nominal in relation to the value of the property at
the time when the option may be exercised, as determined at the
time of entering into the original agreement, or which is a
relatively small amount when compared with the total
paymentsre required to be made.” 554 P.2d at 135.

Applying this test, the Court concluded that there was no genuine lease involved,
and found that the State was simply retiring an obligation incurred on its behalf.
In short, the Court concluded that the Oregon Building Authority performed no
functions other than that of a mere financing vehicle and existed as a legal fiction
to avoid the Constitution. Similar approaches have been taken in other
jurisdictions. See, for example, City of Phoenix v. Phoenix Civic Auditorium
and Convention Center Association, 408 P.2d 818 (Ariz. 1965).

An analysis of the Oregon case has been provided by bond counsel for the
Authority by letter dated November 12, 1976. Due to the significance of this
interpretation, and its applicability to the questions presented, the letter is being
attached as an addendum to this opinion. As bond counsel points out, the
present state of Idaho law is different from the situation addressed by the Oregon
Supreme Court concerning the Authority there. For one thing, the Idaho
Building Authority apparently has no claim to any State money beyond the
payment of rentals under a lease. Additionally, rentals are limited to amounts
obtained from:yearly appropriations, and the lease is designated as one from
year to year. Bond counsel underscores the fact that the relationship between the
Building Authority and the State of Idaho was intended to be that of a lessor-
lessee. This was done, he says, to insure constitutionality.. Bond -counsel’s
summary in the November 12, 1976 letter is directly pertinent.here:

“In addition to'the year-to-year feature discussed above, other
provisions were specifically included in this lease to insure its
being characterized as a true lease rather than an mstallment _
purchase contract. The amount of rentals have _been
specifically the state and the authority as representing; the *fair

rental value’ of the lease propertyand the obligation of the state

to pay rentals is not unconditional. In addition, there’is no .. .
provision in the lease for the vesting of the leased property in. ...
the state at such time as the authomy s.bonds are paid-noris . .
there any provision in the lease granting the : state the. QRt‘lg{lkt_Oi‘_'--_ e
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purchase the property. It is therefore clear from the lease that
the authority and the state of Idaho intended a true lease rather
than an installment purchase contract.”

Obviously, the finding that a true lessor-leasee arrangement existed between the
Building Authority and 'the State of Idaho weighed heavily in bond counsel’s
earlier conclusions that the arrangement was constitutional. We agree.
Guaranteeing future ownership of the buildings in the State of Idaho would
result in a lease-purchase or lease-option purchase, and would hinder the arms
length dealing contemplated by bond counsel from the inception. In addition,
such a guarantee would definitely take away some of the autonomy maintained
by the Authority, and could well be taken by the Court as an indication that the
Authority is really a legal fiction designed to circumvent the debt limitation
ceiling in the Idaho Constitution. Although the Idaho Supreme Court has not
specifically ruled, we feel that the analysis in the case striking down the Oregon
Building Authority and the summary presented by bond counsel suggest a
strong likelihood that a lease-purchase or lease-option purchase would be
viewed with disapproval by the Supreme Court. Therefore we must discourage
any statutory amendment or language in a lease which would permit this result.

In summary, we believe that the concept through which the Authority exists as
a quasi-state agency has been sanctioned by the ldaho Supreme Court.
However, in order to maintain this status it is necessary for the Authority to
maintain sufficient autonomy to be considered an “independent public body
corporate and politic”. Determination of this question necessitates a review of
the facts. Any facts suggesting that the Idaho Building Authorityisreallyanarm
of the State or that it was created simply as a fiction to avoid the debt limitation
ceiling reflects unfavorably upon its constitutionality. We believe that
guaranteed future ownership of the buildings erodes the independent nature of
the Authority and should be avoided.

AUTHORITIES CONSIDERED:
1 Articie Vlll,'§§'l'a‘nd 2, Idaho Constitution.
2. Section 67-6401, et seq.. Idaho Code.‘
3. State ex rel Willi'ams"v”ﬂllusgréve 84 Idaho. 77 (1962).

4. Board af Coumy Commxssmners v. Idaho Health Facilities Authority, 96 .
Idaho 488 (: l975)

5. In the Matter of the Consntunonalu 'y of Chapter 280, Oregon Laws 1975,
Martin v. Oregon Bwldmg Authorny, 554 P.2d 126 (Oregon 1976).

6. City of Phoemx v Phoemx szu' Auduonum and Convention Center
Association; 408 P.2d 818 -
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DATED this 27th day of July, 1977.
" ATTORNEY GENERALOF THE STATE OF IDAHO

WAYNE L. KIDWELL
ANALYSIS BY:

GUY G. HURLBUTT
Chief Deputy Attorney General

ADDENDUM TO ATTORNEY GENERAL OPiNION NO. 7749

Mudge, Rose, Guthrie & Alexander
20 Broad Street

New York, N.Y. 10005
212/422-6767

November 12, 1976

Idaho State Building Authority
c/o W. Anthony Park, Esq.
Park & Meuleman

P.O. Box 2762

Boise, Idaho 83701

Dear Sirs:

We have reviewed the recent Oregon Supreme Court decision entitled “In the
Matter of the Constitutionality of Chapter 280, Oregon Laws 1975" in which the
Oregon Building Authority Act was held unconstitutional.

In our opinion, this case has no effect on the legality of the Idaho State
Building Authority, its lease with the State, the notes presently.outstanding or its
financmg program and will have no effect on the validity. of-its bonds. Our
opinion is based on the following clear distinctions between the holding of the
Oregon Supreme Court and the legal basis and proposed fi mancmg for the Idaho
State Building Authority: . .

1. The Oregon court “pierced the corporate veil" of the Oregon Building
Authority to hold that it was not a separate and distinct entity from the State.
This was based in part on the fact that the Authority performed no functions
other than that of a mere financing vehicle: The. Idaho. Bulldmg Authority,
however, performs functions other than mere financing. It acqulres landfor its
projects, hires architects to design its pro_|ects letsits own constructlon comracts
and will be respons1ble for constructlon of its.pro jects .

2 In plercmg the corporate vell the Oregon Court also held that the debts of
the Authority were really the debtsof the State. This holding was! sbased on the
fact that the leases between the Authority and the State were fora 20 year penod
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without a right of earlier termination, and that rental payments were not subject
to yearly appropriation but were full faith and credit obligations of the State.
The court felt, therefor, that the State’s role went beyond mere leasing; it was
retiring an obligation, incurred on its behalf, which it was obligated to pay
through its “lease rental” payments. In the case of the Idaho Building Authority.
however, the relationship between it and the State is quite different. The
Authority has no claim to any State money beyond the rentals payable under the
lease with the State, which rentals are specifically limited to amounts available
therefor from yearly appropriations by the legislature. In addition, the lease is a
year to year lease which is renewed each year if and only if the State legislature
makes an appropriation for the next year’s rent. This lease, therefore, does not
create any present obligation of the State to make any payment of lease rentals in
any future year and hence does not create the type of obligation found
objectionable by the Oregon court. The obligations of the ldaho Building
Authority on its bonds are therefore not the obligations of the State of Idaho.
Great care was taken in drawing the lease between the Building Authority and
the State to insure this result as we were well aware that a long term lease, in
which the State of Idaho would be presently obligated to make rental payments
beyond the present year, would be subject to the same attack as presented in the
Oregon case.

3. The Oregon court also held that, even if the Oregon Building Authority
were an entity separate and apart from the State, the Leases between it and the
State of Oregon constituted a type of indebtedness of the State not contained
within the Oregon constitutional exception for long term leases. The court found
that this exception, which permits the State of Oregon to enter into long-term
leases not exceeding, 20 years, contemplated true leases and not installment-
purchase transactions. The court concluded that the intent of the parties was to
enter into an installment purchase transaction. The court’s conclusion as to
intent was based upon the fact that at the conclusion of the lease term, the
property reverted. to. the State for a nominal consideration, the rents payable
during the lease term were geared to the debt service on the Authonty s bonds
and not the use or market value of the property, and, assuming the premises were
available for occupancy, the State was uncondmonally obllgated to pay rent
notwithstanding any acts of the Authority. This, again, is quite different from
the nature of the lease between the ldaho Building Authority and the State of
Idaho. In addition to the Yyear-to-year feature discussed above, other provisions
were specifically included in this lease to insure its being characterized as a true
lease rather than an installment purchase contract. The amount of rentals have
been specifically found by the State and the Authority as representing the “fair )
rental value™ of the leased.property and the obligation of the State to pay rentals
is not unconditional. In addition, thereis no provision in the leasefor the vesting
of the leased property.in the State at such time as the Authority’s bonds are paid
nor is there any provision in the lease granting the State the option to purchase
the property. It is therefore clear from the lease that the Authority and the State
of ldaho- mtended a true lease rather than an installment purchase contract
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I hope this letter will have answered any questions the Oregon case may have
raised. If I may be of any further assistance, please do not hesitate to let me
know.

Very truly youirs,

ROBERT E. FERDON

ATTORNEY GENERAL OPINION NO. 77-50

TO: J. L. “Mike” Clark
Ada County Assessor
Ada County Courthouse
Boise, Idaho 83702

Per Request for Attorney General Opinion.
QUESTIONS PRESENTED:

You have written us a number of letters in relation to the Ada County
revaluation as required by the ldaho Tax Commission. You state that you
believe the County Board of Equalization only has the power to review protests
properly made and that they cannot review all valuations while they sit. Thus
you are asking us if the County Commissioners when they sit as a County Board
of Equalization can review all valuations in the County or only those protested.

You also presented a question relating to the properiety of the County
Commissioners’ policy statement of June 30, 1977, as to whether they were
usurping your duties, whether they could create a new separate office and as to
the use of funds. Since that time the Board of County Commissioners has
amended its statement of policy in such a way as to delete all of these issues. We
believe these questions have become moot and are not now issues. Thus, it would
appear that there is no reason to answer them. If they again become issues you
may at that time wish to ask the Prosecuting Attorney of Ada County about
them, or possibly this office. ’

CONCLUSION:
The County Board of Equalization has a constitutional duty to review and

equalize all property assessments within the County and it does not lose this
jurisdiction until it turns the tax rolls over to the County Clerk and Auditor.

ANALYSIS:
Important in this matter and determinative of it is an Idaho case. A quotation

from McGoldrick Lumber Co. v. Benewah Co., 54 1daho 704, 35'P.2d 659, is as
follows: ’
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LR R

[4] Section 61-402, 1.C.A., requires the county board of
equalization, to equalize all assessments withinthecounty, on a
full cash value basis and section 61-406, I.C.A., limits them to
such equalizing function. In other words, the county boards are
to determine whether the assessments have been made on a full
cash value andwhether all such assessments have beenmadeon
an equal basis throughout the county, andif so theyarecorrect.
If any of the property has been assessed too high or too low as
compared with other assessments and its assessment is above or
below the full cash value it must be increased or decreased by
the board, as the case may be, to bring it in line with other
property. If all of the property has been assessed above or
below its full cash value, it must all be increased or decreased
accordingly.

[5] The county board of equalization has potentially before it
all the property in the county for equalization purposes (sec.
61-322, 1.C.A.; 61 C.J. 849, n.67); . ..

LR IR

Art. 7, § 12, Idaho Constitution, provides in part that the State Tax
Commission has “the supervision and coordination of the work of the several
county boards of equalization and that the board of county commissioners of
the several counties of the state, shall constitute boards of equalization for their
respective counties, whose duty it shall be toequalize the valuation of the taxable
property in the county, under such rules and regulations of the State Tax
Commission as shall be prescribed by law.”

The County Board of Equalization has a constitutional duty as spelled out
above and by case law above cited to review and equalize all property
assessments within the County and it does not lose this jurisdiction until it turns
the tax rolls over to the County Clerk and Auditor. /In re Felton's Petition, 19
Idaho 225, 316 P.2d 1064.

AUTHORITIES CONSIDERED:

l. McGoldrick Lumber Co. v. Benewah Co., 54 1daho 704, 35 P.2d 659.

2. In re Felton’s Petition, 79 ldaho 225, 316 P.2d 1064.

3. Idaho Constitution, Art 7, § 12.

DATED this 2nd day of August, 1977.

ATTORNEY GENERALOF THESTATEOFIDAHO

. WAYNE L. KIDWELL
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ANALYSIS BY:

WARREN FELTON
Deputy Attorney General

ATTORNEY GENERAL OPINION NO. 77-51

TO: Mr. Bill Webster
Superintendent
Idaho State Liquor Dispensary
Statehouse Mail

Per Request for Attorney General Opinion.

The following Attorney General’s Opinion is in response to your letter of 11
May, 1977 concerning the disposition of idle fund revenues of the Idaho State
Liquor Dispensary.

QUESTION PRESENTED:

Is the Idaho State Liquor Dispensary entitled to interest earned from idle
funds held by the State Treasurer in connection with state liquor dispensary
funds held by the State Treasurer?

CONCLUSION:

Yes, the Idaho State Liquor Dispensary is entitled to interest earned on idle
funds held by the State Treasurer’s office for the State Liquor Dispensary.

ANALYSIS:

Idaho Code § 67-1210 outlines the duties of the State Treasurer in investing
idle moneys of the state government. That Code section speciﬁ»cally‘states:

It shall be the duty of the state treasurer to invest idle funds in
the state treasury, other than moneys in public endowment
funds, in any of the followmg :

LR I J

The interest received on all such investments, unless speaf ically
required by law, shall be paid into the generalfi und of the'state
of ldaho (Emphasis added) .

The above-cited Code section further defines ldle moneys” to-mean the
“balance of cash and other evndences ‘of indebtedness which are accepted by
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banks as cash in the ordinary course of business, in demand deposit accounts,
after taking into consideration all deposits and withdrawals, on a daily basis.”

In 1975, the Idaho legislature provided that the provisions of the above-cited
section, defining idle funds and specifying their use, should apply to the interest
from all surplus and idle funds received from investments by the State Treasurer
on or after March 29, 1974. (Idaho Session Laws, Chapter 2, Section 2, 1975). .

ldaho Code § 23-401 created the Idaho Liquor Fund. This Code section
makes the State Treasurer the custodian for the Liquor Fund and specifies what
moneys are to be the property of such funds.

All moneys, property, buildings, plants, apparatus, real estate,
securities acquired by or through the moneys belonging to the
liquor fund, including interest earned thereon, shall be the
property of the liquor fund. (Emphasis added).

From an analysis of the two above-mentioned Code sections, it appears the
italicized portions of /daho Code § 23-401 specifically exempts the State
Treasurer from applying interest earned on state liquor depository funds to the
State General Fund. Since /daho Code § 67-1210 specifically contemplates the
exclusion of such specifically earmarked funds from the general fund, it is my
opinion that the State Liquor Dispensary is entitled to the interest earned from
such idle funds.

AUTHORITIES CONSIDERED:
I. Idaho Code §§ 23-401, 67-1210.
DATED this 18th day of August, 1977.
ATTORNEY GENERALOF THESTATEOFIDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

ARTHUR J. BERRY
Assistant Attorney General
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ATTORNEY GENERAL OPINION NO. 77-52

TO: Michael B. Kennedy
Prosecuting Attorney
Madison County Courthouse
Rexburg, Idaho 83340

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Is a county ambulance service legally bound to release to a news media the
names, addresses, and provisional diagnosis and/or medical condition of the
people it attends to on medical emergencies and/or circumstances?

CONCLUSION:

A county ambulance service isnot legally bound to release to a news.media the
names, addresses, and provisional diagnosis and/or medial condition of the
people it attends to on medical emergencies and/or circumstances. This is
because data taken from ambulance patrons is not considered “public records”
or “public writings™ within the meaning of the /daho Code.

ANALYSIS:

The question at hand presents an interesting legal problem which, in its most
reduced form, presents the classic confrontation of “an individual’s right to
privacy versus the public’s right to know.”

The two primary /daho Code sections'in the area of public disclosure of public
documents are 1.C. § 9-30! and 1.C. § 59-1009.

I.C. § 9-30! states: “Public writings — Right to inspect and take copy. —
Every citizen has a right to inspect and take a copy-of any public writing of the
state, except as otherwise expressly prohibited by statute.”

I.C. § 59-1009 reads:

Official records open to inspection — Publicrecordsand other
matters in the office of any officer are, at all times during office
hours, open to the inspection of any citizen of this state.

Since there is little or no case law or legislative pronouncements clearly
defining what is intended by these two Code sections, a detailed analysis of this
area of law is needed. The threshold question is determining whether the
material, recorded by the county ambulance service in connection with the entry
of patients, is the type of material which would constitute “public record and/ or
public writings.”

L.C. § 9-311 divides public writings into four classes: (I) laws, (2) judiciél
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records, (3) other official documents, and (4) public records kept in this state of
private writings. Laws and judicial records are clearly inapplicable. The term
“private writings” as used in 1.C. § 9-311(4) is nowhere defined in the /daho
Code. From a reading of Chapters 3 and 4, Title 9, /daho Code, one gets the
impression that “private writings” are writings made by a lay person as opposed
to writings made by state officials acting in the capacity of state officials. Since
the forms involved are filled out by ambulance personnel, 1.C. § 9-311(4) also is
not applicable. “Other official documents™ are “private writings” and become
public records if such writings are required by statute to be made and are of such
anature as can be retained by the State as official memoranda. Case law from
other jurisdictions supports this definition of public record. State v. Brantley,
211 P.2d 668 Or. (1954); Emmertson v. State Tax Commission of Utah, 72 P.2d
467 Utah ( ). On the other hand, every memorandum made by a public
officer is not a public record. Steiner v. McMillan, 195 P. 836 Mont. ( ).

Previous Attorney General's Opinions have touched on the area of disclosure
of public records. An opinion based upon the above-cited Code sections stated
that information contained on public assessor roles is information that can be
classified as part of the “public record” and thus must be made available to the
public. This opinion, issued on January 6, 1972, can be distinguished from the
present question because the county tax assessor was specifically required by law
to record the information in question. 1.C. § 63-307; I.C. § 63-308.

The other opinion, issued on December 30, 1971, suggests a “balancing of
interest test” by which agencies of government are to determine, on a case-by-
case basis, what constitutes a public record. This opinion cites cases from a
California statute identical to 1.C. § 59-109 holding that preliminary matters
recorded by public officers do not constitute a public record. Coldwell v. Board
of Public Works, 202 P. 897 Cal. (1921). The opinion also cites a broader
approach adopted by the State of Oregon in MacEwan v. Holm, 359 P.2d 413
Or. (1961). This well-reasoned case rejects the distinction between “ultimate and
preliminary data™ and bases the disclosability of information upon a more
modern “balancing of interest” approach. In balancing the interest referred to,
the Oregon case cited above states that the scales in play must reflect the
fundamental right of a citizen to have access to the public records as compared
with the incidental right of the agency to be free from unreasonable interference.

Any well reasoned opinion attempting to define “public records™ under the
“balancing of interest” approach must also consider the rights of privacy of the
person supplying the state with information. The Idaho Code specifically
authorizes non-disclosure; of certain information by means of confidential
communication statutes. I.C..§ 9-203 provides that physicians cannot be .
compelled to testify concerning information received from patients. This Code
section - further states. that-.public officers cannot be examined as to
communications made to them in official conference when the public interest
will suffer by-disclosure. The establishment of a privileged relationship applies
only to witnesses testifying in court. The situation at hand is somewhat different,

because public medical personnel are requested to disclose information to the
press. Coe
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The policy: behind the granting of privileged communication relations is,
however, identical to the policy behind privileged communications incivil court
actions. This policy is that one will be more open in disclosures to medical
officials and public officials if that person realizes such information will not be
generally disclosed to the public. If the “balancing of interests™ test is applied to
the fact situation at hand to-determine what writings are “public records,” it is
my opinion that in this situation the right of privacy of the injured persons
outweighs any right to-know which the public may claim. This is because the
public does not have a justifying reason to discover personal data of a sensitive
nature when such information involves medlcal-ambulance records of private
citizens.

Secondly, rules and regulations of the Idaho Emergency Medical Services
Act, as authorized by I.C. § 39-145, direct that ambulance service records
include the following information:

(a) Name of ambulance service;
(b) Date of run;
(c) Time call received;
(d) Time arrival at scene;
(e) Time arrival at hospital;
(f). Location of incident;
(g) Description of illness/injury;
_ (h) Description of patient management;
(i) Patient destination;
() Ambulance unit identification;

(k) Identification of‘ambulance personnel on run and certification.

Nowhere in the above listed information requirements is there a requirement
to keep records of the name of the party the ambulance served. Furthermore, the
Idaho Emergency Medical Services Department states the intent-and purpose
for supplying:such information is purely statistical. Because naming the person
receiving ambulance services is not required, it cannot be said that information
received from persons being rendered ambulance service is information for the
public record. On the contrary, on forms provxded ambulance companiies to
establish rescue records, information concerning the patient’s name, address and
other information together with'the names of rescuersand otherrelévant data is
not provided to the State of Idaho. Because such mformatxon isnot a part of the
record required to-be kept by: ambulance service conipanies, such'information
does not constitute public writings or public records and therefor lS not reqmred‘
to be disclosed as a public writing or public record. -
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AUTHORITIES CONSIDERED:

l. Idaho Code §§ 9-203, 9-301, 9-311, 39-145, 59-1009, 63-307, 63-308.

2

3.

6.

1.

. Attorney General Opinions dated December 30, 1971 and January 6, 1972.
State v. Brantley, 211 P.2d 668 Or. (1954).

Emmertson v. State Tax Commission of Utah, 72 P.2d 467 Utah ( ).
Steiner v. McMillan, 195 P. 836 Mont. ( ).

Coldwell v. Board of Public Works, 202 P. 897 Cal. (1921).

*

MacEwan v. Holm, 359 P.2d 413 Or. (1961).

DATED this 24th day of August, 1977.

ATTORNEY GENERALOFTHE STATEOFIDAHO
WAYNE L. KIDWELL

ANALYSIS BY:

ARTHUR J. BERRY
Assistant Attorney General

TO:

ATTORNEY GENERAL OPINION NO. 77-53

Pete T. Cenarrusa

Secretary: of State

Statehouse

Boise, Idaho 83720

Per Request for Attorney General Opinion.

QUESTIONS PRESENTED:

1. Is a mutual savings bank a for-profit corporation?

2. If so, Whét basis is to Be used for computing the annual license tax, which

-und

er § 63-603, Idaho Code, is based on the authorized capital stock?

CONCLUSIONS:

1. 1;. muth,ﬁl savihﬁ '-banikf.'is a for-profit corporation within the meaning of §
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amounts as may have been transferred from surplus upon the
allotment of stock dividends in shares having no par value.

The problem of course is that a “mutual bank™, such as those incorporated under
the laws of the State of Washington which have prompted your request, do not
issue and are not authorized to issue any capital stock. The Revised Code of
Washington § 32.04.010 et seq. relate to the formation and operation of “mutual
savings banks”. Under that statutory system each depositor has an interest in the
bank and is entitled to participate in distribution of earnings in the form of
dividends. But the savings deposit can not be considered to be value given in
exchange for capital stock. Nevertheless, § 30-603 clearly and unambiguously
provides that the measure of the license fee shall be the amount of capital stock
the corporation is authorized to issue. There appears to be no provision in the
statute justifying the use of a different measure of the fee. Accordingly, the
language of this section must be read literally and applied to the mutual banks
which do business within the state.

As quoted above § 30-603 provides that the amount of tax shall be $20.00
“when the authorized capital stock does not exceed $5,000. If a corporation is
not authorized to issue capital stock then its authorization does not exceed
$5,000. It follows that the annual license fee is $20.00.

AUTHORITIES CONSIDERED:

I. Idaho Code, Section 30-603.

2. Idaho Code, Section 30-602

3. Idaho Code, Section 30-101

4. Internal Revenue Code, Section 501.

5. Revised_ Cc_)d‘ejpf Washlington,:Sect_ion 32.04.010.

DATED this 29th day of August, 1977.

ATTORNEY GENERALOFTHE STATEOFIDAHO
WAYNE L. KIDWELL
ANALYSIS BY

THEODORE V. SPANGLER J R
Deputy Attorney ‘General’
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2. A mutual savings bank, by definition, has no authorized capital stock and
therefore is authorized capital stock does not exceed $5,000. Accordingly, its

annual license fee under § 63-603 is $20.
ANALYSIS:

Section 30-602 requires that any corporation doing buisness in ldaho must
pay an annual license tax to the Secretary of State unless it is one of the
corporations specifically exempted by that section. One of the exemptions listed
therein is:

. [Alssociations, and all other corporations which are not
organized for pecuniary profit, Providing [sic] that such
corporation which is not organized for pecuniary profit shall
exhibit as evidence thereof a letter of [or] certificate of
exemption from federal income taxes under the Internal
Revenue Code, § 501, sub-section (c), paragraphs (3), (4), (6),
(7)and 8) . ..

An examination of § 501 of the Internal Revenue Code and specifically the sub-
sections and paragraphs referred to reveal none which can be construed to
include a mutual savings bank. These sub-sections deal generally with
organizations engaged in charitable, scientific, literary, religious, and
recreational purposes not producing income for the organization or for any of its
private shareholders. In any event it is clear under § 30-602 that as a condition
precedent to qualifying for the exemption the organization must present the
Secretary of State with documentation that the Internal Revenue Service has
granted an exempt status to the organization for federal income tax purposes.
We assume that no mutual savings bank has or can present such documentation.
It must therefore be considered to be an organization which is organized for
pecuniary profit.

The amount of the annual license tax must be computed in accordance with
the schedule contained in § 30-603, /daho Code. That schedule provides for
graduated fee the amount of which depends upon the amount of capital stock the
corporation is authorized to issue. The license fee ranges from a low of $20.00

“when the authorized capital stock does not exceed $5,000” to a high of $300.00
“when the authorized capital stock exceeds $2,000,000". The term “capital
stock” is defined in § 30-101(10):

10. The “capital stock” of a corporation at any time is:

a. Theaggregate amount of the par value of all allotted shares
having a par value, mcludmg 'such shares allotted as stock’
dividends; and T

b. The aggregate of the cash and the value of any
consideration other than cash, determined as prowded in-this -
act, agreed to be given or rendered as payment other than paid -
in surplus, for all allotted shares havmg no.parvalue, plussuch T
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- ATTORNEY GENERAL OPINION NO. 77-54

TO: The Honorable Monroe C. Gollaher
Director of the Department of Insurance
Department of Insurance
State Office Building
Building Mail

Per Request for Attorney General Opinion.

QUESTIONS PRESENTED:

(1) Is an insurer transacting “credit disability insurance” as defined in /daho
Code § 41-2304(2) prohibited from including policy provisions to cover the
debtor’s obligation to his creditor for inability to pay his debt because of loss of
earnings due to involuntary loss of employment?

(2) Is an insurer transacting “credit disability insurance™ as defined in /daho
Code § 41-2304(2) prohibited from including policy provisions to cover the
debtor’s obligation to his creditor for inabiity to pay his debt because of loss of
earnings due to voluntary loss of employment?

CONCLUSION:

An insurer transacting “credit disability insurance™ as defined in /daho Code §
41-2304(2) may not include policy provisions to cover the debtor’s obligation to
his creditor other than for disabilities resulting from accident or accidental
means or from sickness or appertaining thereto. This excludes insurancefor loss
of employment not arising through accident, accidental means, or sickness.

ANALYSIS:

In your opinion request, you referred us to /daho Insurance Code § 41-503
and also to § 28-34-103 of the Uniform Consumer Credit Code (UCCC),
including the Comments to the Official Text of the National Conference of
Commissioners on Uniform State Laws.

We observe that § 28-34-103 of the UCCC provides the following definitions:

“28-34-203. Definitions — ‘Consumer credit insurance’ — ‘Credit
Insurance Act’ — In this act ‘consumer credit insurance’ means
insurance, other than insurance on .property, .by. which the.
satisfaction of debt in whole or in part isa benefit provnded butdoes
not include ;

(a) insurance provnded in relation to a credit transaction
in which a payment is scheduled more than lO years after‘ »
the extension of credit; :

(b) insurance issued as anisolated transaction onthe part
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- of the insurer not related to an agreement or plan for
. insuring debtors of the creditor; or

(c) insurance indemnifying the creditor against loss due
to the debtor’s default.

(2) ‘Credit Insurance Act’ means title 41, chapter 23, Idaho Code.*
(Emphasis added.)

The scope 6f the UCCC in relationship to the “Credit Insurance Act™(Title41,
Chapter 23, Idaho Code) is set out as follows:

“28-34-102. Scope — Relationship to Credit Insurance Act —
Applicability to Parties. — (1) Except as provided in subsection (2),
this chapter applies to insurance provided or to be provided in
relation to a consumer credit sale (section 28-34-104), a consumer
lease (section 28-32-106) or a consumer loan (section 28-33-104).

...

(3) This chapter supplements and does not repeal the Credit
Insurance Act (title 41, chapter 23, Idaho Code). The provisions of
this act concerning administrative controls, liabilities, and penalties
do not apply to-persons acting as insurers, as defined by title 41,
Idaho Code, orthe rules and regulations prescribed by the director of
the department of .insurance.” '
(Emphasis added.)

Idaho Code § 28-34-102

The comments'to the official text of the UCCC Code were inserted in the
Idaho Code to'accompany the corresponding sections of the UCCC through the
courtesy of the National Conference of Commissioners on Uniform State Laws.
The official comment to fdaho Code § 28-34-103, Definitions — “Consumer
fCredit Insurance™ — “Credit: Insurance Act” — provides in pertinent part as
ollows: R '

“2. The usual forms of consumer credit insurance provide benefits
conditioned on the death or disability of the debtor, the contracts
being dcséribed!a's..‘credi:t_ life insurance and credit accident and health
insurance. The insured event might also be a loss of earnings in other
ways, as by loss of employment.” -

The foregoing .comment to- the official text of the UCCC by the National .
Conference. of Commissioners. on. Uniform State Laws is entitled.to serious
consideration, and is_of considerable persuasive power, but is not controlling.
We assume that the legislators considered the Comments to the Official Text to
the UCCC;: but:just:what:consideration- was-given to the Comments to that
portion of the. UCCC comprising /daho Code § 28-34-103 prior to the enactment
of the UCCC is:unknown. The: Idaho.legislature in 1971 obviously enacted
the Uniform Consumer :Credit: Code. rather-than the Comments to the
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Official Text. In any event as /daho Code § 28-34-102(3) indicates, it appears
that the UCCC chapter relating to insurance was intended- merely to
supplement, and not in any manner to repeal the “Credit Insurance Act”. We
must, therefore, look to the “Credit Insurance Act” as found in the Idaho
Insurance Code (Idaho Code, Title 41, Chapter 23) to determinethe scope of the
insurance coverage which may be transacted under that act.

The short title for /daho Code, Title 41, Chapter 23, is “the model law for the
regulation of credit life insurance and credit disability insurance™. (/daho Code §
41-2302.) The purpose of this chapter is to promote the public welfare by
regulating credit life insurance and credit disability insurance . . . /daho Code §
41-2302. The text of the “model law for the regulation of credit life insurance and
credit disability insurance™ was enacted in 1961 by the Idaho legislature in the
“Idaho Insurance Code” (/daho Code, Title 41, Idaho Sessions Laws, 1961,
Chapter 330 § 536-551). The text of the act as enacted by the Idaho legislature
appears to be essentially the text proposed by the Credit Life 'and Credit
Accident and Health Model Bill Legislation Subcommittee of the National
Association of Insurance Commissioners on November 30, 1959, as reported in
the “1960 Proceedings of the National Association of Insurance Commis-
sioners”, Volume I, pp. 180-186. The language of the act as found in the Idaho
Insurance Code (except as amended subsequent to 1961) closely parallels the
language proposed by the National Association of Insurance Commissioners
subcommittee in 1959. However, one distinction between the “model law for the
regulation of credit disability insurance” as enacted by the Idaho legislature in
1961 and the “Model Act forthe Regulation of Credit Life Insurance and Credit
Accident and health Insurance” as proposed by the NAIC subcommittee in 1959
is the substitution by the Idaho legislature of the term “disability” in lieu of the
term “health and accident”. As we take an overview of the Idaho Insurance
Code, however, we observe that as: the general rule the term “disability” is
consistently employed in lieu of the term “health and accident”.:We find this to
be the case in Idaho Code, Title 41, Chapter 20, relating to “disability insurance
policies” and again in /daho Code, Title 41, Chapter 22, relating to *group and
blanket disability policies”. We again find the term “disability” used in Section
41-312 of the Idaho Code which prevents a life insurer from writing kinds of
insurance other than life and disability, such as property, casualty, marine and

" transportation, surety or title insurance.

“Combinations of insuring powers — One insurer. — an insurer
which otherwise qualifies therefor may be authorizedto transactany
one kind or combination of kinds of i msuranceas defined m chapter 5
of this code, except:

(1) A life insurer may grant annuities and may- be authorized:to-
transact in addition only disability insurance; except that.:the
commissioner (director) shall; if the insurer- otherwnse qualifies -
therefor, continue so to authorize any life insurér which 1mmed|ately'
prior to the effective date of this code was lawfully authorized'to <
transact in this state a kind or kinds of insurance: m addmon to l'fe"‘-v
and dnsabnlny insurarnces and annmty business." e B
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Q...

(3) . .."” (Emphasis added.)
Idaho Code § 41-312

The use of the term “disability™ in lieu of the term “health and accident”
appears to be common to many of our sister states as well as to the State of
ldaho. Many of the insurance regulatory statutes of the states we have examined
use the term “disability insurance™ rather than “accident and health insurance™,
or “accident and sickness insurance™ or “health insurance” in establishing their
classes or kinds of insurance, and in defining their credit disability insurance.
Yet, we note that the definitions of insurance of the various states by and large
closely parallel Idaho’s definition of “disability insurance™ and “credit disability
insurance”. In fact, itappears that the terms “disability”, “accident and health”,
“accident and sickness™ and “health™ are interchangeable when applied to
insurance classifications or definitions and mean effectively the same thing. We
are of the opinion that it was the intent of the legislature that the term
“disability™ as defined in /daho Code § 41-503 be used throughout the ldaho
Insurance Code in lieu of the term *“health and accident™ so as to be consistent
with the definition given in § 41-503, /daho Code.

““Disability insurance’ defined. — ‘Disability insurance’ is insurance
of human beings against bodily injury, disablement, or death by
accident or accidental means, or the expense thereof, or against
disablement or expense resulting from sickness, and every insurance
appertaining thereto.. Disability insurance does not include
workmen’s compensation coverages.” /daho Code § 41-503

The term “credit disability insurance™ is defined for purposes of Idaho lnsurance
Code, Tltle 41, Chapter 23, as follows:

“*Credit disability insurance’ means insurance on a debtor to provide
indemnity for payments becoming due on a specific loan or other
credit ‘transaction - while the debtor is disabled as defined in the
policy.” (Emphasis added.) /daho Code § 41-2304(2)

Note: the foregoing definition is the same as the definition for “Credit
Accident.and” Health Insurance™ found in the “Model Act for the
Regulation of Credit Life Insurance and Credit Accident Insurance”
proposed by the:NAIC in 1959. .

We do not construe the phrase:“disabled as defined in the policy™ (ldaho Code §
4l-2304(2)(supra)) to mean that the term “disabled™ can acquire whatever
definition a. credit disability insurance pollcy assigns to it, including loss of
earnings through loss:of employment arising.out of causes unrelated to accident
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or sickness. Although Idaho Code § 41-2301 declares that the provisions of the
chapter regulating “the model law for the regulation of credit life insurance and
credit disability insurance™” are to be “liberally construed”; we do not believethat
the term “disabled” can be construed to mean whatever the policy defines it to
mean if such a definition exceeds the scope of “disability i insurance” as def ined in
ldaho Code’'§ 41- 503(supra)

The Idaho Supreme Court has on several occasions indicated that statutes
dealing with the same subject matter are inpara materia and should be construed
together and reconciled whenever possible. -

“Secs. 542, 551 and 573 were thus re-enacted by the same
session of the legislature and are inpara materia. They should
be construed together and reconciled if pogsible.” Srate v.
Dunbar, 39 Idaho 691, 697-98, 230, P.33 (1924)

and

. it is the duty of the court, if it is possible to do so, to so
construe these actsas to carry out the will of the legislature, and
if possible harmonize these statutory provisions so that both
may stand.” Archenbach v. Kincaid, 25 1daho 768, 775, 140
P.000 (1925)

The foregomg rule is particularly applicable when statutes. arepassed at the
same session of the legislature, especially statutes passed on the same day, and
dealing with the same subject matter. e

“ ... These two acts, however, were passed upon the same day,

and relate to the same subject'matter; hence, they areaccording:
to a well-settled rule of interpretation, to be read together, as’
parts of the same act.” Chandler v. Lee, | ldaho 349, 350-351

(1870)

.“Two statutes passed on the same day and relating to the same ..
subject matter are to be read together as if they were part of the
same act.” (Citing authorities). State v. Casselman 69-Idaho. .
237, 239, 205 P.2d 1131 (1949)

It would seem that the forégoing rules would be all the more compelling when
we observe, as in the iristant case, that /daho Code §§+41-503:and:41-2304 not
only deal with the same subject matter, i.e. disability insurance;:and were
enacted on the same day, but that in fact they weréinclidedtogetherin the same
act. (H.B. No. 182; Idaho Session Laws, 1961, Chapter 300 pp 696 and 910)

‘We' observe that:/daho ' Code § 4I-503 defmes “dlsablhty insurance”
essentlally two parts as e -

(A) msurance of human bemgs agamst ‘bodily: njll[Yf
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disablement, or death (1) by accident; or (2) by accidental
means. or the expense thereof, and;

(B). insurance against disablement or expense resulting from
sickness, and every insurance appertaining thereto.”

The first would ordinarily be considered “accident™ msurance. whereas the
second is generally considered as “health”™ or “sickness™ msurance

Couch George J., LL.B., Couch, Cvrclopedia of Insurance Law, 2nd Ed. by
Ronald A. Anderson, Vol. 10, § 41:799, pp. 630 and 631, distinguishes between
accident insurance and health insurance as follows:

“Distinguishing between .health or sickness benefit and
accident insurance, it has been declared that the latter applies
to cases of disability which are the natural and ordinary results
of.external physical injury due to accident, whereas sickness
benefit-insurance applies to all cases of disability which are the

- natural - and- - ordinary results of disease arising from a
pathological condition.” Couch, Cyclopedia of Insurance Law:,
Vol. 10, pp. 630, 631 (supra)

We also observe that “accident™ insurance (Part A) is defined as insurance of
human beings against bodily injury, disablement, or death (1) by accident, or
(2) by accidental means (supra). Regarding the distinction between the terms “by
accident™ and “by-accidental means™, Couch, Cyclopedia of Insurance Law,
reports: :

“In most jurisidictions a distinction is made between accidental
injury or death and injury or death by accidental means — that
is between ‘accident’ or ‘accidental result’ and ‘accidental
means®.. By this view where the death is not designed and not
anticipated by the deceased. though. it is in consequence of
some act-voluntarily done by him, it is accidental death; but
where death is caused. by some act of the deceased not designed
by-him: or“not.:intentionally done by him, it is. death by
accidental means. In-other words, accidental death is anunin-
tended and:undesigned result arising from acts voluntarily
done, whereas death: by -accidental means is a result arising
from "acts" unmtentlonally done, or events undes1gnedly
occurrmg , . .

The: term accldental means refers to the occurrence or
‘happening which produces the result, rather than the result, it is
concerned with-the cause: of the harm rather than the character
of the harm : C e ,

but that L
C8Inlans mcreasmg number of Jurlsdlctlons, the- dtstmctlon
: between the ‘term *accidental- means® and-the-terms *accident’,
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‘accidental results’, ‘accidental injury’, ‘accidental death’, and
the like, has been rejected or repudiated,-and the terms are
regarded as legally synonymous.” COUCH, George J. LL.B.,
Couch, Cyclopedia of Insurance Law, 2nd Ed. by Ronald'A.
Anderson, Vol. 10 §§ 41-28 and 41-30, pp. 47-50 and 53.

The Idaho Supreme Court rejected the proposition that there was a
distinction between “accident™ and “accidental means™ in. Rowert v. Loval
Protective Insurance Co., 61 1daho 677, 106 P.2d 1015, 1018 (1940), and againin
O'Neilv. New York Life Insurance Co., 152 P.2d 707, 709 (1944), but regardless
of whether the State of Idaho would find itself with thé majority or the minority
of her sister states on the issue of whether accident or accidental means are
distinctive or synonymous, it is in any event apparent from the foregoing
discussion that the term “disability insurance™ as defined in /daho Code § 41-503
was intended to provide insurance coverage for loss to the individual arising
from loss due to accident, accidental means, or sickness.

Another means in determining whether the term “credit disability insurance”
as defined in § 41-2304, /daho Code, can be construed to-include voluntary or
involuntary loss of employment as a disability is use of the statutory rule of
construction given in /daho Code § 73-113.

“Construction of words and phrases. — Words and phrases are
construed according to the context and approved usage of the
language, but technical words and phrases, and such others as
have acquired a peculiar and appropriate meaning in law orare
defined, in the succeedingsection are to be construed according
to such peculiar and appropriate meaning or definition.” /daho
Code § 73-113.

WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY OF THE
ENGLISH LANGUAGE, (Unabridged) 1967, indicates that it is:an “archaic”
use of the word “disability” to define it as an “inability™ to do something.
Webster defines “disability” as “the condition of being disabled; deprivation or
lack esp. of physical, intellectual, or emotional capacity or.fitness;" and “the
inability to pursue an occupation or perform services for-wages because of
physical or mental impairment”, and again as “a physical or-mental illness,
injury or condition that incapacitates in any way". WEBSTER’S:(supra) also
defines “disability insurance” as “insurance against loss of income due:to partial
or total disability — compare ACCIDENT INSURANCE, HEALTH
INSURANCE". We find that accident insurance is defined:by-WEBSTER’s
(supra) as “insurance against loss through accidental bodily injury to the insured
—", and “health insurance™ as “insurance against loss through:illness of the
insured”. DAVIDS, Lewis E. Dictionary of Insurance;: 1962.p.:-68 defines
“disability insurance™ as ‘‘coverage which generally provides non-occupational
weekly benefits payable to employees for accident or snckness not wnthm the
scope of workmen’s compensation laws™. S

In 1963, the National Association of Insurance Commissioners Committee on
Insurance Covering Installment Sales and. Loans authorized a questionnaire to
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be sent to insurance companies in connection with a study of a subcommittee to
study credit life insurance and health insurance experience in which “Credit
Accident and Health insurance™ was defined as “that form of insurance under
which a borrower of money or purchaser of goods is indemnified in connection
with a specific loan or credit transaction against loss of time resulting from
accident or sickness”™. (Emphasis added.) “1963 Proceedings of the National
Association of Insurance Commissioners™, Vol. 11, p. 588.

The foregoing dictionary definitions of the terms “disability” and *“disability
insurance”, and example of the usage of the term by the National Association of
Insurance Commissioners are persuasive. It appears that the common usage of
the term “disability” denotes a physical, intellectual, or emotional incapacity,
and that use of the term by the regulators of the insurance industry indicates
incapacity resulting from accident or sickness. As the Supreme Court of
California held in 1942: .

“Disability insurance is designed to provide a substitute for
earnings when, because of bodily injury or disease, the insured
is deprived of the capacity to earn his living. (Citing authorities)
It does not insure against loss of income.” (Emphasis added.)
Erreca v. Western States Life Insurance Co., 121 P.2d 689, 695
(1942) :

The Idaho Supreme Court has stated:

“Laws are enacted to be read and obeyed by the people and in
order to reach a reasonable and sensible construction thereof,
words that are in common use among the people should be
given the same meaning in the statute as they have among the
great mass. of the people who are expected to read, obey and
uphold them.” State v. Omaecherviaria, 27 1daho 797,804, 152
P.280 (1915) (See also Adams v. Lansdon, 18 ldaho 483, 510,
110 P.280 (1910)).

We conclude that the ordinary and commonly understood meaning of the
term “dlsablhty should be applied to Idaho Code § 41-2304(2). Whether the
terms “dlsablhty msurance .and “disabled” are glven the approved usage of the
language, or given meanmg peculiar to the insurance industry, it would be
inappropriate to construe “disabled” as either a voluntary or mvoluntary loss of
employment’ on the theory that because one has lost his job, he is “unable” to
work. .

One mlght ask, “Why then is the phrase ‘disabled as defined in the policy” .
|§nclud§d inthe deﬁmtlon of ‘credit dlsablllty insurance’ provided by /daho Code

f“ln the constructlon of a statute itisan mvanable rule to start

- outy wnth the assumptlon that some effect is given, if possible, to

L every: provnsnon of the statute.” Chandler v. Lee, 1'1daho 349,
.350-(1870).. . .

263



71-54 OPINIONS OF THE ATTORNEY GENERAL

and as the ldaho Supreme Court has consnstently mamtamed

“We must- agree with the general proposmon that the courts
must give effect to a statute wherever it is possible to do soand

keep within the terms of. the language used.” (Citing

authorities) Stare v. Hahn, 92 1daho 265, 268, 441, P. 2d 714

(1968).

It seems reasonable to construe the phrase “disabled as defined in the policy™
as intended for the purpose of permitting an insurer to limit its.exposure to risk
under the pollcy by limiting the scope of the term “dlsablllty as defined in the
policy provisions.

“The parties to a contract of accident insurdnce may limit the
coverage of the policy and the consequent liability’ of insurer. to
certain particular accidents and risks or causes of loss, and may
expressly except or exclude particular classes of risks or'causes of
loss, and the accident must come within such bounds in-order that
indemnity may be recovered. The object ofanexceptionistoexclude -
a risk which otherwise would be included within the policy, and,
therefore, the language must be clear and unequivocal,: and ‘the
expected accidents or injuries must be definite and capable of being
identified in the excepted class.”

45 C.J.S. § 753(c) pp. 781, 82

Therefore, for example an msured who lost only one ‘foot would not be
entitled to recover double indemnity under an accident pollcy which provided
for such payment only in the event the insured lost both feet. Rachel v. Life &
Casualty Insurance Co. of Tennessee, l45 So. 779 780(Loulsmna 1933),and an
insured who suffered a partial disability through a “disease” of his eyes was not
entitled to recover under a policy which allowed benefits for * partially disabling
accidents”. Croft v. Massachusetts Protective Assoaauon. Inc., 149, So. 367, 68
(Louisiana I933) and a policy provision msunng against  death, or loss of
hands, feet, or vision resulting from bodily injuries effected. through external
violence and accidental méans does not cover death resulting from any and all
causes including disease. Empire Insurance. Compam f Texa
S.W. 2d 159, 163 (Texas 1940). “The object of an exce ion in the contract is to
exclude that which otherwise would be included in ity . M'Glother v.
Provident Mutual Accident Co. 89 F.685, 687, Cir. Ct. of Appeals,,_8th Cir.,
(1898); Estabrook v. Eastern Commercial Travelers Acc:dem ASs . 32 N.E.
250, 252 (Mass 1941). s

ln summary; °we conclude that an -insurer: transactlngr- credlt.'-dlsablllty
insurance” as defined in /daho Code § 41-2304 (2) is limited-by the definition of
“disability insurance”™ as defined in Jdaho Code § 41-503 to: policy Pprovisions
providing: coverages: for:loss: resulting from accident, or:accidental eans, or
from sickness;: or ;appertaining:thereto; and -that: the: policy: ‘may inot insure
against loss of" employment arising ou't of ¢auses: otherthan' cciden ‘aec:dental
means, or sickness. : [ T HER
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DATED This 30th day of August, 1977.
ATTORNEY GENERAL OF THE STATE OF IDAHO

WAYNE L. KIDWELL
ANALYSIS BY:

ROBERT M. JOHNSON
Assistant Attorney General

ATTORNEY GENERAL OPINION NO. 77-55

TO: The Honorable Pete T. Cenarrusa
Secretary of State

STATEHOUSE MAIL
Per Request for Attorney General Opinion
QUESTION PRESENTED:
“In those cities which have adopted Title 34 reglstratloh prﬁétlces iiufsuént to
Sec. 50-423, 1.C., which registration cut-off is in effect — the 5 day deadline in
Sec. 34408, 1.C., or the 2 day deadline in Sec. 50-412, 1.C.”

CONCLUSION:

Cities which have adopted Title 34 registration practlces may usethe s day cut-
off for registration provided in section 34-408 /daho Code.

ANALYSIS:
Section 50-423 Idaho Code, provideS' B

Adoption of state registration procedures — Jomt reglstratl I
Any municipal corporation or political subdivision of t eof .
Idaho which is, or may be, required to conduct electlons may,--
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resolution df its governing body, elect to conform its practices for
registration of qualified electors to those contained in title 34, Idaho
Code. If the governing: body approves such a resolution, it shall
conform:its.-practices. in such a way that registration for general
elections shall be: a sufficient. registration for elections of the
municipal -corporation or political subdivision, and vice-versa. For
the::purposes of this:act, registration forms may be required to
establish qualifications of electors. The original of each registration
form,:wlien joint registration is adopted, shall be forwarded to the
county clerk wherein the registrant resides, and a copy shall be
retained by the municipal corporation or political subdivision
conductmg tegistration.

Thus a cnty has the option of conformmg its practices for registration to those
contained in Title 34, /daho Code. The registration provisions of Title 34 are
contained in:Chapter 4, and the time limit for closing the register is given in § 34-
408(1), Idaho Code, which provides:

34-408. Closing of Register — Time Limit. — (1) No elector may
register with official precinct registrars withinten (10) days preceding
any election held throughout the county in which he resides for the
purpose of voting at such election. No elector may register in the
office of the county clerk within five (5) days preceding any election
held throughout the county in which he resides for the purpose of
voting at such election.

If these limits for the closing of the register are “practices for registration of
qualified electors™ within the meaning of § 50-423, /daho Code, then these time
limits apply to municipalities which have adopted Title 34 registration practices.

“Practices™ has been variously defined. In Missouri-Kansas-Texas R. Co. of
Texas v. Ashlock, 136 S.W.2d 943 (1940), it is said:

The work “practlce was intended in the sense of custom and used in
its popular sense; synonymous with “mode,” or “course of action,”
frequently exercrsed

And in Wells Lamont Corp v. Bou les, 149 F 2d 364 (1945) it was held:
According to the dictionaries, both lay and legal a practice is a
-custom or- usage; @ customary usage, something habitually and
uniformly performed It implies uniformity and continuity. 149 F.2d
at 366 '

In State v. Departmem of Public Serwce. 150 P.2d 709 (1944), the
Washington Department- of Public -Service. had been empowered to fix
reasonable rules,’ regulatiors, -acts ‘and. practices -to be followed by public
utilities, In" construing’ thls ‘power, the’ Supreme ‘Court of Washington defined
practnces 'as follows '
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(5) Appellants argue'that the refusal or failure of the poWer cOmpény
to file rate schedules constitutes unreasonable “acts™ or *practices,”
as those terms are employed in the foregoing:section of the 'statute.
The work “acts,” -as therein used, denotes. affirmative, :voluntary
action or performarice, as. distinguished from mere amission. The
word “practices™conceivably has a broader significance-and. .may
include. inaction or failure to.act, as well as affirmative-action;
however, the term “practices™ connotes. habit or custom, something
done or left undone,’ with a degree of regularity,-not occasnonally or
sporadlcally [cntatlons omltted] 150 P.2d at 7I5 :

“Practices™ has been snmllarly defmed in McCIurev E A Blackshere Co., 231
F. Supp. 678,682 (D.C. Md. 1964) and McComb v. C.A. Swanson & Sons, 77
F.supp. 7l6 734 (D.C. Neb. (1948). - .

From these cases it is evident that : practices“ is a term which-is sufficiently
broad to include time limits for cut-off of-registration of electors. .

Consequently, § 50-423, /daho Code, which allows cities to adopt Title 34

registration practices, does allow. cities to' adopt'the. 5- day deadlme for
regnstratlon *contamed in § 34-408 ldaho Code .

AUTHORITIES CONSIDERED: :
l. Idaho Code, §§ 34-408 50-412, 50-423

2. Mlssourl—Kansas-Texas R Co of Texas v, Ashlock l36 S. W 2d 943
(1940) o

3.- Wells Lamont Corp.-v. Bowles. l49 F2d 364 (1945) Co

4. Siate v. Deparlmem of Publu' Serwce. 150 P 2d 709 (l944) ‘

5. MeCIure v. EA Blackshere Co 23l ‘F.Supp’ 678 682 (DC Md 1964)
6. McComb v. C A Swanson & Sons.. 77 F Supp 7l6 734 (D C Neb |948)
DATED Thls lst day of September l977

ATTORNEY GENERAL OF THE STATE OF lDAHO
.WAYNE L::KIDWELL - "

ANALYSIS BY:
. DAVID G.HIGH .~ * -

- Assistant’ Attomey General
" State of Idaho - i ook
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ATTORNEY GENERAL OPINION NO. 77-56

TO: Gordon . W. Petrie
“Nez:Perce.County Prosecuting Attorney
81614 2Ist Street::
Lewrston. Idaho 83501

Per Request for Attorney General Opinion.

QUESTION PRESENTED:

“Whether or.not counties may enter into service contracts with nonprofit
organizations to provide beneficial services outside of the specific authorization
of Idaho. Code 31-866, e.g., Boys’ Clubs, Girls’ Clubs, Volunteer Bureaus.”

CONCLUSION:

Counties may contract for performance of a service with any one capable of
performing a function for it that the county is required to or is authorized by law
to carry out, such as care of indigents, welfare, aged, abused and neglected
children, A’ coumy may not contribute funds for the support of charities or
benevolent .Or service organizations other than as noted in the preceding
sentence, since taxes must be paid and spent for public . purposes, as
distinguished from private purposes, and government in Idaho is prohibited
from supporting private individuals, corporations or associations whether there
is a profit motive involved or not.

ANALYSIS:

Vol. 15, McQuillan on-Municipal Corporations at p. 31, § 39.19, states as
follows:

All appropriations: or-expenditures of public money by munici-
palities and indebtedness created by them, must be for a public and
corporate purpose, as distinguished from a private purpose. . . This
includes ‘indebtedness created by the issuance of bonds. So taxes
lev1ed by a mumc1pal|ty must be for a public purpose .

ca mumcrpallty has no. power, unless expressly conferred by
constltutlonal .provision, charter ‘or statute, ‘to donate municipal
moneys for prlvate uses toany individual or company, not under the
control-of -the'tity"and having:no-connection with it, although a
donation may-be based upon.a consideration. And in several of the
states; -constitutional :provisions: exist;: dlffermg moreor less in
- phraseology;: ‘but-in’effect prohibiting the:giving of any money or
property ‘bya mumCIpallty, ortheloaningof its: money or credit to or
“in‘aid of: any: individual, assocnatlon or corporatlon or embarkmg
~‘upon“any’ prlvate ‘enterprise .- -
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... thetest is whether the work is required for the general good of all
the inhabitants of the city . . .

What is a public municipal purpose is not susceptible of precise
definition . . . While the question of what is and what is not a public
purpose is initially a legislative responsibility to determine, in its final
analysis, it is for the courts to answer. Each case must be decided with
reference to the object sought to be accomplished and to the degree
and manner in which that object affects the public welfare . . .

Vol. 16, of McQuillan at pp. 96-97, § 44.35, states as follows:

Taxes cannot be imposed except for public purposes. This is
elementary and applies to taxes by municipal corporations as well as
other taxes. The authority of the local corporation to raise revenue
by taxation is limited to taxation for municipal or corporate
purposes, namely, purposes which are germane to the objects of the
creation of the municipal corporation or which have a legitimate
connection therewith.

i t

'

... Hardly any project of public benefit is without some element of
peculiar personal profit to individuals, hardly any private attempt to
use the taxing power is without some colorable pretext of public
good. Each case must be judged on its own facts, and any attempt at
fixed definition must result in confusion and contradictions.

In deciding whether, in a given case, the object for which municipal
taxes are assessed is or is not a public purpose, courts must-be
governed mainly by the course and usage of the government, the
objects for which the taxes have been levied, and the objects or
purposes which have been considered necessary to the support and
for the proper use of the municipal government . . .

There is much material on this subject in McQuilllan, supra, sections 39.19to
39.30, pp. 31 to 92, and sections 43.29-to 43.33, Vol. 15, and sections 44.35 to
44.40 pp. 96 to 110, Vol. 16.

A very recent Idaho case had this to say in regard to a similar subject.

Art. 3 of the Constitution of Idaho does not specifically mention a
requirement of a public purpose.for legislation authorizing a state-
of Moyie Springs, Idaho v. Aurora Manufacturing Co.; 82 ldaho
337, 353 P.2d 767, this court declared that ‘municipal corporations. .
. are limited to functions and purposes which are ... ..public in
character as distinguished from those which are privatein character.
.." If this rule is a restriction upon the cities’ powers. it-must-be so
because it is also a restriction upon the state’s power, for the cities are
not singled out for unique treatment in this .regard:by: statute:-or
constitutional provision. Therefore, this restriction;mUstbe,_inh"etent
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throughout state government and must be a fundamental limitation
upon the power of the state government under the Idaho
Constitution, even though not expressly stated in it. Thus, no entity
created by the State can engage in activities that do; not have
primarily-a public, rather.than a private purpose, nor can it finance
or aid anysuch activity . . . Board of County Commissioners v. Idaho
Heallh Facilities Aulhorm 96 Idaho 498, 531 P. 2d 588

As one can see from pursuing the words “public purpose™ in Volume 35 Words
and Phrases, there are many, many definitions for “public purpose.” To this
office, itgappears that some of the better considered definitions are as follows:

To constitute a ‘public purpose’ for which money in a state treasury
may be appropriated, the purpose must not only be affected with a
public interest, but must be performed by the state in the exercise of
its governmental functions. Veterans of Foreign Wars of the United
States, Department of Oklahoma v. Childers, 171 P.2d 618, 197
Okla. 331. w

A decision by the Federal Supreme Court along this line states as follows:

Though the line which distinguishes the public purpose for which
taxes may be assessed from the private use for which they may not be
assessed is not always easy to discern, yet it is the duty of the courts,
where the case falls clearly within the latter class, to interpose, when
properly called on; for the protection of the rights of the citizens, and
aid to ‘prevent his private property from being unlawfully
appropriated to the use of others. In deciding whether, in.a given
case, the object for which the taxes are assessed falls upon the one
side or the other of this line, the courts must be governed mainly by
the course and usage of the government, the objects for which taxes
have beenby long-usage levied, what objects and purposes have been
considered necessary for the support of the proper use of the
government, whether state or municipal. Citizens Savings & Loan
Ass'n. v. Topeka, 87 U.S. 655, 22 L.Ed. 455. 20 Wall. 665.

In Gem. Irnganon Dlslrul v. Van Deusen. 31 Idaho 779, 176 P. 887, the State
Supreme Court quotes: with approval from a Kentucky case:

‘Appropriations of public funds and levying taxes to raise funds for
the same end rest upon the same principle. If an object cannot havea
tax: levied for it,.. . .-then no-appropriation of public money can be
made to‘it. Where the constitution forbids the levying of a tax fora
given purpose, it must be held that it withholds the power of making
appropriations for.that purpose, . ..." Agricultural and Mechanical
College . Hager. Aud:lor. 121 Ky l 87 S. W 1125.

Sectlon 18-570l ldaho Code. prowdes in part: that each ofﬁcer of thls State

charged with. the receipt or- safekeeping or transfer or distribution of public
monies who €ither-without authority of the law appropriates the same or any
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portion thereof to his own use or the use of another or uses.the'same for any
purpose not authorized by-law or knowingly keeps any false account or makes
any false entry or erasure in any account of or relating to the same is punishable
by imprisonment in the State prison for not less than one (1) nor more than ten
(10) years and is disqualified from holding anyofficein the State ofIdaha. It has
been held under this statute a number of times'that a specificintent to violate this
law is not necessary. The State must.only show that the law has been: violated
State v. Brown, 4 1d. 723, 44 P. 552; In Re Housron 27 Id. 231, 147 P. 1064.

On January 17, l977 Merlyn Clark wrote to the Nez PerCe Board of County
Commissioners as follows:

There are two basic questlons to be answered

. Do the ldaho Constltutlonal restrictions prohlbmng counties
from loaning credit or donating funds to private organizations or
corporations prohibit contributions to private. non-profit organ-
izations performing public services in the Cointy? It is my opinion
that the constitutional restrictions do not apply when the non-profit .
corporations perform public services.

2. If not constitutionally prohibited, do the state statutes authorize
the county to donate funds or to enter into service contracts: with
such organizations? It is my opinion that the statutes do-authorize
contributions to or service contracts with Senior.Citizens and the
Volunteer Bureau who perform services for the.aged, but do not
authorize contributions to or service contracts wnth other
organizations.

CONSTlTUTlONAL RESTRlCTlONS

Idaho Constitution, Article 8, Section4, prohnbnts countnes from
loaning-or giving its credit, directly or indirectly, in any manner, to,
or in aid of any individual, association, or' corporation;:for-any
amount or for any purpose whatever. Although- the language:of
both sections appears to be all encompassing the Idaho Supreme
Court has interpreted ‘both sections to mean that counties cannot
make donations to or-lend credit to individuals} corporations or
assoclatlons mvolved in prnvate enterprlse

Thecourt has, held that the restrlctlons of Artncld 8; Sectlon4 and
Article 12, Section 4, of the Idaho Constitution are not applicable to
a:public enterprise. -Boise ‘Redevelopment Agency'-vs. -Yick: Kong
Corp: (1972), 94 1d. 876. The court has also-held that'the leasmg ofa

-fairground ‘building to a- private horse racing-'corporation-and
expenditures for'extension of a water line:to-the building and access
road work were not in violation of the constitutional prohlbmons of

: -the expenditure. of -county. funds for private benefit.in'view of-the
:“primary -public: benefit: from: such::expenditures.” - Hansen vs; =
:- Kootenai County Board of Commissioners, 93 1daho: 655 o
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It: should.. be :noted that there are no Idaho cases involving
contributions to-agencies listed above or similar non-profit agencies
performing public services. In other states where the question has
been. raised involving similar agencies, the courts have taken the
position that similar constitutional restrictions do not apply to
county charity donations so long as the purpose of the agency is to
perform a ‘public service and not a private enterprise. 142 A_.L.R.
1076. -In- view -of the Idaho cases cited above and the treatment
accorded the problem by other states, it is my opinion that the ldaho
Supreme  Court - would find  that the Idaho constitutional
prohibitions-would not apply to these organizations.

This view is further supported by /daho Code, § 31-866,adopted in
1973, by the Idaho Legislature, which specifically authorizes Boards
of County Commissioners to enter into contracts with private non-
profit corporations to promote, maintain and administer projects
and programs that the Board of County Commissioners considers to
be of public benefit, and the purpose of which is to carry out
programs concerning the aged; Although this particular statute has
not been constitutionally challenged, it is my opinion that - the
Supreme Court would uphold it so long as the projects are solely or
primarily of public benefit. .

The next aspect of the question is much more complicated in view
of the-many and varied organizations in question. and in light of the
approaches that can be taken, i.e., whether a service contract would
be permitted, even though an outright donation would not be
allowed. .

Before reviewing the statutes as they apply to each organization
involved, it. must. first be pointed out that under. the Idaho
Constitution, Article 18, Section !1, The County Commissioners
have only such pbwer as is expressly or impliedly conferred on them
by statute. Shillingford vs. Benewah County, 48 1daho 447; Prothero
v. Board of County Commissioners, 22:1daho 598. In other words,
the Board- of County Commissioners cannot donate funds to any
agencnes or-enter-into. service contracts with such agencies unless
there is some- speclf ic or.implied statutory authority authorizing the
same. Thereisabsolutely no statutory authority authorizing counties
to expend f unds “for the public good,” or “for the general. welfare of
the county.” As stated by the Supreme.Court, in Clayron v. Barnes,
52 1daho:-418 at p: 423;*‘It cannot be doubted that one who demands
payment of a:claim.against a county must show some constitutional
or statutory. authority therefor, or that it arises from some contract,
express.or imphed which findsauthority in law. (Citations omitted.)
It is;also:a; well-settled:rule. that payment of such claim cannot be
allowed. zupon:the: theory. that  the_services: performed for .which
compensation is claimed were beneﬁcral to the county.”
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Finally, it should be pointed outthatalthough the Boardmayhave
express power to perform an act or render a service, that does not
mean that the Boad has authority to delegate the authority to a non-
profit agency or corporation to perform the act or service unless
authorized by statute to do so. The Board of Commissioners cannot
delegate its authority to another, unless authorized to do so.

The Board of Commissioners is the chief executive authority of the
county government, and, although it does have incidental powers
and duties under § 31-828, to do and perform all other acts and things
required by law not in Title 31 enumerated, or which may be
necessary to the full discharge of the duties of the chief executive
authority of the county government, the Board cannot delegate this
authority to another unless specifically authorized.

The Boys Club: 1t is my understanding the Boys Club offers
recreational and guidance services to persons under 18 years of age.
Under Idaho Code § 63-908, the Board of Commissioners is
authorized to acquire, maintain and operate public parks or public
recreational facilities. 1 can find no other authority authorizing the
Board to expend funds for or perform services normally offered by
the Boys Club,. Although the County can perform this service, |
cannot find any law authorizing the Board to donate funds to a boys
club or to enter into a service contract with the Boys Club. The only
other statutes relating to juveniles are the provisions under Title 56
(Public Assistance Act), authorizing contracts with the Department
of Health and Welfare, relating to juvenile services, and Title 16, §
16-1820, authorizing contracts with public or private individuals to
act as probation officers. Neither of these provisions can be stretched
to cover the Boys Club. § 67-2333 authorizes joint or cooperative
action in contracts with other public agencies, but this is limited to
public agencies, and does not include a private, non-profit
corporation performlng a pubhc service, as is the case with the Boys
Club. In summary, it is my opinion that, although the County can
perform the service under § 63-908, it cannot donate funds to, nor
enter into a service contract with the Boys Club: This:would not,

however, prohibit the County from acting as a designated grantee for

the Boys Club under § 31-866(2) of the Idaho Code. § 31-866(1)
authorizes the Board to enter into contracts with private, non-profit

" corporations to administer projects and programs that the -Board

considers to be of publlc benefit and the purpose of which is to carry
on programs concerning'the aged. This provision is restricted to the
“aged.” However, Subsection (2) authorizes the Commlssmners to-
become the designated grantee and receive funding to sponsor
promote and administer “such public activities' as they: may deem
beneficial.” Theére is no limitation on subsection-(2): It is strictly
within the Board’s discretion as to what the Board considers to be
“beneficial™ insofar as using funds received from someé oth{' ' agency
as a designated grantee. This would not, however. includetevenue
sharmg funds, which.can be used only for the purposes that the tax-.
monies can be used. DU
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_ The Girls Club: 1t is my understanding that the Girls Club offers
recreational facilities and recreational and guidance services to
persons under the age of 18. A donation or service agreement would
be prohibited for the same reasons set forth above regarding the Boys
Club.

Booth Memorial Hall. 1t is my understanding that Booth Memorial
Hall offers guidance services and residential facilities and services to
unwed mothers. A donation or service contract would be prohibited
for the same reasons set forth above regarding the Boys Club with
one possible exception. Under- § 51-5401, the Board of County
Commissioners, in their respective counties, may contract for the
care, protection and maintenance for the medically indigent, sick, or
otherwise indigent of the county. The Board must require the
contractor.to enter into a bond to the county, with two or more
approved sureties, in such sum as the Board may fix, conditioned for
the faithful performance of his duties and obligations and require
him to report to the Board quarterly all persons committed to his
charge. This must be done on a case-by-case basis and would have to
be noted that under § 56-204(a) the Department of Health and
Welfare is required to provide the services for unmarned mothers
under the age: of 18 years. :

-

The Children’s Home: It is my understanding that the Children’s
Home is a licensed foster or shelter home for persons under the age of
18, but that it is not a “detention home," as defined under /daho
Code, § 16-1802(j). A detention home is for the temporary care of
children. who require secure custody for their own or the
community’s - protection and the physically restricting facilities
pending court disposition. The Board of Commissioners does have a
duty to provide detention accommodations under /daho Code, § 16-
1812, and authority to enter into private contracts for the same. A
foster home or shelter home, however, is the responsibility of the
Department of ‘Health .and Welfare, under Title 56 of the Idaho
Code. I can find: no authority for the Board of Commissioners to
provxde foster- homes: or shelter homes with private, non-proﬁt
agencies. Under Jdaho Code, § 56-217, the County could enter into a
cooperative agreement with the Department of Health and Welfare
to such services, but.1 can find no law authorizing the same with
private organizations.

Senior Citizens (SCAT): It is my understanding that this program
provndes transportation and other services for senior citizens. There
is specific authority under /daho Code; § 31-866, empowering the
Board of Commissioners to ‘enter into contracts with private, non-
profit corporations‘to promote, maintain and administer projects
and programs that the Board of County Commissioners considers to
be of pubhc benefit, andthé purpose of which isto carry on programs
concerning the aged. Under this statute you do have authority to
" enter into. a contract and expend funds for the Senlor szens SCAT
program. '
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Volunteer Bureau: It is my understanding that this programincludes
services to senior citizens. Under /daho Code, § 31-866, you do have
authority to enter into contracts with the Volunteer Bureau for
services relating to and: for the benefit of senior ci?izens;: :

Lewis-Clark Animal Shelter: It is my understand.ug that the animal
shelter provides animal control in the County as wefl:as in the City of
Lewiston. Under Title 25 of the /daho Code, itis clearithat theduty of
controlling stray animals and unlicensed dogs in the county rests
upon the Sheriff. I can find no authority for the Board to delegatethis
responsibility to any other agency, nor can | find ajny authority for
the Board to donate funds or enter into a service contract with anon-
prof it corporation to provide this service. The statules are:clear that
it is the duty of the Sheriff to perform this service. Under Article 18,
Sections 6 and 7 of the /daho-Constitution, and urider Sections 31-
2003 and 31-3107 of the /daho Code, the Sheriffisallowed deputies
and clerical assistance to assist him in the performance of his duties. I
can find no authorlty, however, authonzmg the delegatnon of this
author_lty to a private non-profit organization. In view of this, itismy .
opinion that the Board does not have authonty to Honate funds to,
nor the authority -to enter into a service contract wrth the Lewis-
Clark Animal Shelter for the control of animals m the County.

In summary, it is my opmlon as stated above, (that you have
authority to enter into service agreements with the Semor Citizens
and that portion of the Volunteer Bureau relating o senior citizens
(“the aged”) but.do not have authority to donate funds to nor enter
into service agreements with the other organizations: Thls wouldnot,
however, preclude you from acting as a designate grantee for the
other organizations, under /daho Code, § 31-86¢ 2) should you
deem them to be of benefit to the County.

My research has mcluded the Idaho Constittions, the ldaho
Statutes and Supreme Court decisions and the various encyclopedras
and. other reference works. 1 have ‘completély revrewed all of 'the
statutes relating to county law in Tit)e 31, Title 56 ( Pubhc Parksand
Recreation), Title 16 (Child Protective ‘Act and 4Youth ‘Rehabili-
tation Act), Title 25 (Animals), and others in an effort to completely
review all of the law.with the hope of finding the: deSIred authonty I
regret that I have been unsuccessful and wouldwelcome ‘any
authority that others may find that would change the result. To this
end, 1 would recommend that you request an ofﬁgal oplmon' om
the office of the Attorney General. Should thd Attorney-General be
unable to find authorlty. the only ‘resource. would be through the
Ieglslature . ’ .

l would cite . Idaho. Code. § 3I-855 Whlch provndes

’ ‘Any comrmssmner who neglects or refuses.
cause therefor, to perform any duty imposed jon:him;.or..
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who - willfully ..violates any law provided . for his

government as such officer, or fraudulently or corruptly

attempts to perform an act, as commissioner, unauthor-

ized by law, in addition to the penalty provided in the

Penal Code, forfeits to the county $500.00 for every such
ct (Emphasns added)

The above Nez Perce County opinion is correct, and contains a full discussion
of these matters. A county may contract for.the case of the indigent, aged,
abused and neglected children or to carry out any of its other duties, it cannot,
however, tax for or make donations to charities from public funds. This fulfills a
private and not a public purpose.

AUTHORITIES CONSIDERED:

|. Idaho Code, §§ 16-1802, 16-1812, 16-1820, 31-828, 31-855, 31-866, 31-
2003, 31-3107. 51-5401, 56-204, 56-217, 63-908, 67-2333

I. Idaho Code, §§ 16-1802, 16-1812, 16-1820, 31-828, 31-855, 31-866, 3I1-
2003, 31-3107, 51-5401, 56-204, 56-217, 63-908, 67-2333

2. ldaho Constitution, Art. 8, §§ 4, 6, 7; Art. 12, § 4; Art. 18, § 11

3. Village of Moyie Springs, Idaho v. Aurora Manufacturing Co 82 ldaho
337, 353 P.2d 767

4. Board of County Commissioners v. Idaho Health Fbcililies Authority, 96
ldaho 498, 531 P.2d 588 :

5. Veterans of Foreign Wars of the United States, Department of Oklahoma
v. Childers, I7l P 2d 618, I97 Okla. 331

6. Citizens Savmgs & Loan Ass n. v. Topeka. 87 U.S. 655 22 L Ed. 455, 20
Wall. 665

i

1. Gem lrr:ganon D:stmt v. VanDuesen. 31 1daho 779, I76 P 887 -

§5 Agric ullural and Mec'hanu aI College v. Hager, Auduor. lZl Ky l 87 S. W
11

9. In Re Houslon. 27 Idaho 231, I47 P 1064

lO. Botse Redevelopmem Agenu v, YuA Kong Corp 94 ldaho 876 (1972) .

1. Hansen v.. Kootenai Counn Board of Commissioners, 93 1daho 655
12. Sh:llmg[ord v, Benewah Courm 48 ldaho 447

(PSS

13. Prozhera v.»,Board ol Counn Commcssloners. 22 1daho 598

14.-Clayton:v:' Barnes; i52.1daho+418 :.:
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15. McQuillan on Municipal Corporations, Vol.s IS;' & 16
16. Words & Phrases, Vol. 35 |
DATED This Ist day of September, 1977.
ATTORNEY GENERALOF Tl-éE STATE OF IDAHO
WAYNE L. KIDWELL {
ANALYSIS BY: ‘a‘
WARREN FELTON

Deputy Attorney General
State of ldaho

ATTORNEY GENERAL OPINION NO. 77-§7

TO: Honorable Dick Smith
State Senator
74 Ash Ave.
Rexburg, 1daho 83440

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

“Since the inception of the Firemen’s Retirement Fund in 1945, the
Legislature has made numerous changes in the Fund both increasing benefits
and providing formulas for employer and employee contributions. What is the
potential civil liability of the state for the actions of the Legislature in failing to

properly provide a mechanism for funding the system if it were to fail and be
unable to meet its obligations to disabled and retired firemen?”

CONCLUSION:

If the Firemen’s Retirement Fund’s assets were insufficient to meet its
obligations to disabled and retired firemen, the State would not be civilly liable
beyond the monies in the fund and monies thereafter appropriated to-the fund.

ANALYSIS: -

The Act of 1945 éreating the Firemen’s Retirement Fund cdﬁtiined the
following provision which was codified as § 72-1405, /daho Code: > .

Administration of fund. — The firemen’'s retirement fund shall be- .
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administered by the director of the state insurance fund of the state of
Idaho without liability on the part of the state, or of any of its
officers, beyond the moniesinsaid fund and accruing thereto. It shall
be the duty of the said director to administer the said fund and
conduct the business thereof, and the said director is hereby vested
with full authority over the said fund, and may do any and all things
which are necessary or convenient in the administration thereof as
provided or as consistent with the provisions of this act and the
general laws of the state.

This provision has remained unchanged to this time. Consequently, the State
has not consented to be sued beyond the assets of the Firemen’s Retirement
Fund.

It is a longstanding principle of constitutional law, that the State is immune
from suits brought against it by its own citizens without its consent. Monaco v.
Mississippi, 292 U.S. 313, 329 (1933); Re New York, 256 U.S. 490 (1920); Duhne
v. New Jersey, 251 U.S. 311 (1919); Smith v. Reeves, 178 U.S. 436 (1899); Hans
v. Louisiana, 134 U.S. 1 (1889).

Consequently, the State would not be liable for any deficiencies in the
Firemen's Retirement Fund, beyond the assets of the Fund.

AUTHORITIES CONSIDERED:

. Idaho Code, § 72-1405

2. Monaco v. Mississippi. 292 U.S. 313, 329 (1933)

3. Re New York, 256 U.S. 490 (1920)

4. Duhne v. New Jersey, 251 U.S. 311 (1919)

5. Smith v. Reeves, 178 U.S. 436 (1899)

6. Hans v. Louisiana, 134 U.S. 1 (1889)

DATED This 20th day of September, 1977.

| ATTORNEY GENERAL OF THE STATE OF IDAHO
'WAYNE L. KIDWELL

ANALYSIS BY: .
DAVID G. HIGH

Assistant Attorney General
State of Idaho. - :
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A‘TTORNEY GENERAL OPINION NO. 77-58

TO:  Joseph C. Greenley, Director
Idaho Department of Fish and Game
P.O. Box 25
Boise, Idaho 83707

Per Request for Attorney General Opinion.
QUESTIONS PRESENTED:

1. Whether Idaho Department of Fish and Game personnel, acting in a law
enforcement capacity, are authorized to operate motor vehicles without the use
of headlights while engaged in night patrol and surveillance activities.

2. Whether Idaho Department of Fish and Game enforcement personnel are
authorized to enter into high-speed chases in pursuit of individuals who have
violated, or are suspected of violating, provisions of the Idaho Fish and Game
Code.

CONCLUSIONS:

l. Although Idaho Department of Fish and Game personnel acting in a law
enforcement capacity have peace officer status for purposes of enforcing the
Fish and Game Code, the operation of their vehicles as police vehicles does not
include the privilege of operating at night without the use of headlights while
engaged in night patrol and surveillance activities on any publicly maintained
road open to the use of the public for vehicular travel.

2. Idaho Department of Fish and Game enforcement personnel are
authorized to enter into high-speed chases in pursuit of actual or suspected viola-
tors of the Fish and Game Code under the privileges established by Section 49-
606. Idaho Code regarding the operation of authorized emergency vehicles, pro-
vided said personnel drive with due regard forthe safety of all personsand-utilize
an audible siren or at least one flashing blue light, or both, whlle their vehicles
are in motion during such extraordinary periods.

ANALYSIS:

Section 19-510 /daho Code enumerates the “peace officer™ of this state as
county sheriffs and city or town constables, marshals and policemen. However,
said listing is not all-inclusive. A peace officer is defined by LC.§ l9—5l0(d) to be:

. any employee of a police or law enforcement agency wblch sa
part of or administered by the state or any political subdivisions
thereof and whose duties include and primarily . consist -ofthe
prevention and detection of crime and the enforcement of: penal
traffic, or highway laws of this state or any political subdlwsnon

This status is extended to all conservation officers of the Depal_'t;nent of Fish
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and Game for purposes of enforcing the Idaho Fish and Game Code by virtue of
Section 36-1301(b), /daho Code which states in pertinent part as follows:

All - conservation officers and all other classified employees
.appointed by the director shall have the power of peace officers
limited to: - :

1. The enforcement of the provisions of title 26, Idaho Code, and
commission regulations promulgated pursuant thereto.

As such, conservation officers acting in a law enforcement capacity must be
considered as peace officers, and Department policies pertaining to their
operation of motor vehicles must reflect the statutory requirements placed upon
the operation of police. vehicles by Title 49, Idaho Code. Under normal
circumstances, the drivers of all vehicles, except road repairing machinery
actually engaged in work (1.C. § 49-605), must comply with the general traffic
laws of the State of Idaho when operating said vehicles on the state’s highways. §
49-602, Idaho Code. Said statute must reasonably be construed to require
compliance with these general laws by the drivers of state-owned vehicles when
operating under normal circumstances.

However, there are iristances when certain emergencyand police vehicles must
obviously be-operated beyond the scope of the traffic laws. Such “authorized
emergency vehicles” are defined.by L.C. § 49-578(2) as follows:

Vehicles operated by any firedepartment or law-enforcement agency
of the state of Idaho or any political subdivision thereof, and
ambulances of any public utility or public service corporation.

Because of ‘the dangers-inherent in operating authorized emergency vehicles
during these extraordinary periods, Section 49-606, /daho. Code specifically
establishes the following guidelines:

(1) The drlvcr of'an authorized emergency vehicle, when responding
1o an emergency call or when in the pursuit of an actual or suspected
violator of the law or when responding to but not upon returning -
from a fire alarm, may exercise the privilegessetforthin thls section,
but subject to the condmons herem stated:

(2) The dr|ver of an authorized emergeﬂ vehicle may:

(a) Park or, stand lrrespectlve of the provisions-of this title;

(b) Proceed past a red or stop sngnal or stop srgn but only after.
slowmg down as'may be necessary for safe operatlon, .

(c) Exceed ithe maxlmum speed llmlts ;SO long as ‘he does not
endanger life or’ property, R Lo e
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(d) Disregard regulations governing direction of movement or
turning in specified directions.

(3) The exemptions herein granted to an authorized emergency
vehicle shall apply only whensuch vehicle is making use of an audible
signal having a decibel rating of at least one hundred (100) at a
distance of ten (10) feet and/or is displaying a flashing light or lights
visible in a 360 degree arc at a distance of one thousand (1000) feet
under normal atmospheric conditions or both. Only a police vehicle
operated as an emergency vehicle shall display at least one (1) blue
light and all other authorized emergency vehicles shall display at
least one (1) red light meeting the above visibility requirements.

(4) The foregoing provisions shall not relieve the driver of an
authorized emergency vehicle from the duty to drive with due regard
Jor the safety of all persons, nor shall such provisions protect the
driver from the consequences of his reckless disregard for the safety
of others. (Emphasis added.)

These privileges do not extend to operating authorized emergency vehicles at
night without the use of headlights.

As a consequence, all enforcement personnel of the Department of Fish and
Game, while operating motor vehicles upon the highways of this state, must
comply with the general statutory requirement of 1.C. § 49-802 regarding the use
of headlights, regardless of night patrol and surveillance actlvmes Section 49-
802, Idaho Code states:

Every vehicle upon a highway within this state at any time from a half
hour after sunset to a half hour before sunrise and at any other time
when there is not sufficient light to render clearly discernible pérsona
and vehicles on the highway at a distance of 500 feet ahead shall'
display lighted lamps and illuminating' devices .

Said headlight requirement should reasonably extend to.all highways as
defined by the motor vehicle code. Under Section 49-26(4), Idaho .Code this
definition includes: . v o

The entire width between the boundary lines of évery way bﬁbliély
maintained when any part thereof is open to the use of the publlc for
purposes of - vehicular travel. . N

In Brownv. Kreuser, 560 P. 2d 105 (Colo. App. 1977), 4naction'was brought
against a deputy sheriff to recover for personal injuries sustained: when the
plaintiff’s vehicle was struck by defendant’s patrol car belng driven‘in’excess of
the speed limit while responding to-a burglary-in progress.: Replymg to the
defendant sheriff’s contention that it was error to exclude testlmony regarding
his department’s policy-asto speed and the use of lights and sirens whien officers
are responding to crimes in progress, the Colorado‘Court of: Appea]s ‘held
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Exclusion of this testimony was not error, as such a policy could not
supersede either the city traffic ordinances or state statutes. Since
defendant was not using his lights and siren, and was not pursuing a
traffic violator, he was subject to the same traffic provisions as all
other drivers . . . ID. at 109.

Thus, any Department of Fish and Game policy allowing night surveillance
patrols without the use of headlights to more readily detect violators, although
desirable, must give way to the Idaho Codestatute requiring the use of said lights
when operating a vehicle at night on any publicly maintained road open to the
use of the public for vehicular travel.

To answer your inquiry regarding high-speed chases, the threshold question
of the Department’s authority to make investigative stops of vehicles must be
analyzed. In other words, can a Department conservation officer reasonably
detain a person without infringing upon constitutional rights? In Srarte v.
Hobson, 523 P. 2d 523, 95 Idaho 920 (1974), the Idaho Supreme Court detailed
the test which must be met by police officers in order to make an investigative
stop. The Court said:

First, the information underlying the initiation of the
investigative stop must possess specificity and some indicia of
reliability. In this regard the officer’s conduct must be judged
against an ’

“Objective standard: would the facts available to the officer
at the moment of the seizure or search ‘warrant a man of
reasonable caution in the belief’ that the-action taken was
appropriate? (Citations omitted.) Anything less would invite
intrusions upon constitutionally guaranteed rights based on
nothing more substantial than inarticulate hunches * * * (Cita-
tions omitted.) And simple ‘good faith on the part of the * * *
officer is not enough’ * * *, If subjective good faith alone were
the test, the protections of the Fourth Amendment would
evaporate;'and the people would be ‘secure in their persons,
houses, papers and effects,’ only in the discretion of the police.”
Terry v. Ohio, supra, 392 U.S. at 22, 88 S. Ct. at 1880.

... Next, not only the grounds for the stop but the conduct of
the stop must also be reasonable. Thus, investigative stops
must not be the acts of harrassment or unwarranted force. Id.

at 528 : '

Only two-days after rendering its decision in Hobson, the Idaho Supreme
Court upheld an'investigative stop made by a Department of Fish and Game law
enforcement officer in State v. Brumley, 523 P.2d 522, 95 Idaho 919 (1974). In
affirming the conviction for killing an elk out of season, the Court stated that the
investigation ‘of -the -appellant’s -vehicle, seen moving at night in rugged and
remote countfy ‘where poaching had occurred, and the subsequent.. . in State v.
Hobson ; < “Fherefore, it may be concluded that Department enforcement
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personnel are peace officers authorized to enforce the Fishand Game Code and
to conduct reasonable investigative stops ‘when warranted by particular
circumstances.

As a consequence, it logically follows that said officers have the authority to
enter into high-speed chases under the privileges. and subject to the conditions,
established by the above-quoted provisions of Section 49-606, Jdaho Code
regarding the operation of emergency vehicles. However, it ‘should be
emphasized that 1.C. § 49-606 does not grant unlimited authority to
conservation officers, but rather said section concisely establishes guidelines for
the operation of Department vehicles as police vehicles.

Conservation officers may operate these vehicles beyond the scope of the
general motor vehicle laws under.two circumstances — when responding to an
emergency call or when in pursuit-of an actual or suspected violator of the Fish
and Game Code. § 49-606(1), /daho Code. When responding to either of these
situations, Department enforcement personnel may park theirvehicles wherever
necessary, may proceed past traffic signs and signals bur only after slowing down
to a speed which will reasonably insure safe passage past the warning sign or
signal, may exceed established speed limits bur only to the extent that life and
property are not endangered and may disregard - regulations regarding the
directional movement of traffic. § 49-606(2). Idaho C ode

Although the uttltzatton of these privileges is available, law - enforcement
personnel of the Department are not relieved from the responsibility to operate
their vehicles with due regard-for the safety of all persons, and employees who
recklessly disregard said duty while exercising these privileges can be held
.accountable for the consequences. § 49-606(4), /daho Code. In Howey. Jackson.
421 P.2d 159, 18 Utah 2d 269 (1966), the Utah Supreme Court-made the
following statement regarding the operation of an ambulance as an authorized
emergency vehicle: :

. even if the defendant’s ambulance was being properly
operated. as ‘an emergency vehicle, and thus. exempted from
heeding speed limits or traffic signals, he was nevertheless not
excused from using reasonable care under the circumstances,
and that any careless, arbitrary or unreasonable exercise-of
those privileges would be neghgence ld at 161.

Obviously, Department policy regardtng the operatton of agency vehicles as
pollce vehicles should emphasize that prudent judgment must. also dictate the
exercise of these poltce privileges, wsTa-vns the *“'due regard" test:Furthermore,
the Department is hereby advised that any vehicle which is operated in fish and
game enforcement efforts must be equipped with an audible siren:or:at;least one
flashing blue light, or-both, which.meets the statutory requtrements of Sectton
49-606(3), /daho-Code. :

In. order to respond toan emergency call or pursue a suspectedvrolat%orfofﬁsh
and game laws, Department personnel must make use: of said s
_ light while their agencyvehicle is in motion to effectuate the prtvt_leg
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1.C. §49-606(2) and to'me et the due regard test for the warning of all persons that
the vehicle is being operated in such manner. Most jurisdictions have statutory
requirements similar to the State of Idaho’s law regarding the use of warning
devices on emergency and police vehicles. The common justification is due
regard for the safety of the public. In Wit v. Jackson, 366 P.2d 641 (1961), the
Supreme Court of California held:

The “due regard” clause . . . requires the operator of an
emergency vehicle to give a suitable warning to afford other
users of public highways an opportunity to yield the right of
way. Id. at 645.

This rationale was amplified in Kirshenbaum v. City of Chicago, 357 N.E. 2d
571, 43.111, App3d 529 (1976) wherein the Appellate Court of lllinois restated the
followingcomment from a previous case in which it was held that a police officer
had the duty to warn by siren of not only the approach of his vehicle, but also the
approach of a vehicle he was pursuing:

The purpose of the warning statute is obviously to warn
anyone in the immediate vicinity that a danger was present, and
alert them in order that they might take steps to preserve their
own safety. Id. at 574.

Thus, Department enforcement personnel may enter into high-speed chases,
provided sirens or blue lights equipped on their agency vehicles are being used,
and said personnel operate their vehicles during such extraordinary periods with
due regard-for' the safety .of the public in general. All other vehicles and
pedestrians must yield the right-of-way to Department vehicles being operated
in such a manner. §§ 49-645, 49-730, /ldaho Code.

AUTHORITIES CONSIDERED:

1. ldaho C' ode. Sectlons 19-510, l9-5|01 36-1301, 49-602 49-578, 49-606, 49-
802, 49-526 49-645, 49-730

2. Idaho‘cases: State v. Hobson, 95 1daho 920, 523 P.2d 523 (1974); State v.
Brumley, 95 ldaho»9l9 523 P.2d 522 (1974).

3. Other authormes Broun v. Kreuser, 560 P.2d 105 (Colo. App. 1977);
Howe v. Jackson,:18 Utah 2d 269,421 P.2d 159 (1966); Witt v. Jackson, 366 P.2d
641 (I96l), K:rshenbaum v. City of Chicago, 43 111. App.3d 529, 357 N.E. 2d 571

(1976).
DATED thls 5th day of October. 1977.

_ATTORNEY GENERAL OFTHE STATEOFIDAHO
WAYNE L. KIDWELL

JOHN C: VEHLOW Cr
Assistant Attorney General
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ATTORNEY GENERAL OPINION NO. 77-59

TO: Jim Fleshman
Chief Electrical Inspector
City of Boise
Boise City hall
Boise, 1daho 83702

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Does a city inspector violate state law by requiring an Electrical Engineer’s
stamp rather than an architect’s on electrical plans for buildings larger than four-
plexes?

CONCLUSION:

Although both engineers and architects are authorized to prepare electrical
plans, a city does not violate state law by requiring by ordinance an engineer’s
stamp on certain electrical prints.

ANALYSIS:

A brief summary of background information helpsto explainthe nature of the
problem. A city electrical inspector has a duty to approve only those plans which
meet the standards of expertise and safety established by the local jurisdiction.
The National Electrical Code directs that “approved™ means acceptable to the
authority which has jurisdiction, and the definition of “qualified person™ is one
familiar with the construction and operation of the equipment and the hazards
involved. The City Electrical Inspector thus has a responsibility to enforce the
standards set by the city in order to protect the city from liability.

Another code requirement is the inclusion of the fault current calculations
(the amount of current a utility can supply in the event of a short circuit). When
an electrical plan is submitted without a fault-current calculation. or with an
inaccurate fault current calculation, the city building department cannot issue a
building permit until it obtains a plan which will satisfy the code requirements
The City of Boise avoids this delay by requiring an electrical engmeer s stamp.

-The question is whether this requirement violates. state law. - .

The authority of engineers to prepare electrical plans and related calculatlons
stems from /daho Code § 54-1202(a) and (b): - : S

§ 54-1202(a). Engineer and .Professional Engineer. — The
terms_“engineer” and “professional engineer” means a person
who is qualified by reason of his knowledge of mathematics,
the physical sciences, and the principles- of engmeermg, B
acqunred by professional education and practlcal expenence to..
engage in the practice of professional engineering. .
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(b). .Engineering and Professional Engineering. — The terms
“engineering” and ‘“professional engineering™ include any
professional service, such as consultation, investigation,
evaluation, planning, designing, 1and surveying, construction,
or responsible supervision of construction or operation, in
connection with any public or private utilities, structures,

‘buildings, machines, equipment, processes, works, or projects,

wherein the public welfare or the safeguards of life, health, or
property is concerned or involved, when such service is
renderedin a professional capacityand requires the application
of engineering principles and data. The work ordinarily
performed by persons who operate or maintain machinery, or
equipment, is not included within the terms “engineering” and
“professional engineering” as used in this act.

The preparation of electrical plans for builaings larger than four-plexes
concerns the “ . . . safeguarding of life, health, or property . .. ", and therefore,
engineers are authorized to prepare electrical plans.

The authority of architects is set forth in /daho Code § 54-309, in the following
sections:

(c). “Practice of architecture” consists of rendering or offering
to render any one or combination of the following services:
advice, - consultation, preliminary studies, plans, drawings,
specifications; designs, including aesthetic and structural
design, or responsible supervision of construction, wherein
expert knowledge and skill are required in connection with the
erection, enlargement, alteration, or repair of any building or
buildings, as defined herein, wherein the safeguarding of life,
health, and property is concerned or involved,

(b). “Building” is a structure consisting of foundations, floors,
walls, columns, beams, and roof, or other structural features,
or a combination of any number of these parts and may include
related mechanical and electrical eqmpment andsite, which are

- incidental thereto. .

Architects are thus authorized to prepare plans for buildings, which “may
include related mechanical and electrical equipment and site, which are
incidental thereto.”

Neither of the above-quoted provisions prohibits a city electrical inspector
from exercising its authority to require an electrical engineer’s stamp on
electrical plans for certain buildings. Nor has any Idaho statutory or Idaho case
law been found prohibiting such a practice.

Moreover, /daho Code § 54-lOOlB'declares:

__Inspection provisions inapplicable when installation covered

1,287



77-59 OPINIONS OF THE ATTORNEY GENERAL

by municipal ordinance. — The provisions of this act relating
to state inspection, except as provided in section 54-100IC,
shall not apply within the corporate limits of incorporated
cities and villages -which, by. ordinance or building  code,
prescribe the manner in which wires or equipment shall be
installed, provided that the provisions of the National
Electrical Code are used as the minimum standard in the
preparation of such ordinances or bunldmg codes and provided
that actual inspections are made.

1 therefore conclude that the City of Boise does not violate state law by
requiring by ordinance an electrical engineer’s stamp on electrical plans for
buildings larger than four-plexes.

AUTHORITIES CONSIDERED:
l. Jdaho Code §§ 54-309(c), (b); 54-1001B; 54-1202(a), (b).
2. 82 A.L.R.2d 1026-1028, § 4.

v 3. Aero Serv. Corp. v. Benson, 84 1daho 416 (1962).

4. Johnson v. Delane, 77 1daho 172.

5. Smith v. American Packing & Provi.Sji_a; Co., 130 P.2d 951 (Utah, 1942).

6. 6 C.J.S. Architects §§ S, 6, pp. 469-470. |

7. Pacific Digest, V. 28, Licensing § 11-(1)-(4).

8. Municipal Corp’s. V. 9, Licensing.

9. National Electric Code.

DATED this 7th day of November 1977.
ATTORNEY GENERAL OF THE STATEOF IDAHO
WAYNE L. KIDWELL

ANALYSIS BY: |

L. MARK RIDDOCH
Assistant Attorney General
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ATTORNEY GENERAL OPINION NO. 77-60

TO: Mr. Donald L. Deleski
Executive Director
Idaho State' Board of Medicine
411 West Bannock
Boise, Idaho 83702

Per Request for Attorney General Opinion.

QUESTIONS PRESENTED:

1. Does the mere definition of the term “nurse practitioner™ in /daho Code §
54-1402(d), together with the mere mention of the power of the Board of Nursing
to “receive and, collect additional reasonable fees for certification of nurse
practitioners™ in /daho Code § 54-1404(7), without more specific enabling and
licensing language create a sufficient legislative grant of authority to establish
the separate nursing practice of “nurse practitioner™?

2. Since the very definition of “nurse practitioner” at /daho Code § 54-
1402(d), covers areas of practice in medical diagnosis and presciption of drugs
and therapeutic and corrective measures, all practices exclusively reserved to the
profession of physician.and surgeon under Chapter 18, Title 54, /daho Code,
and since the Board of Nursing consists only of persons who have only nursing
or lay-person qualifications, may nurse practitioners be authorized to practice
limited physician and surgeon skills under any authority other than that of the
Idaho State Board of Medicine?

CONCLUSION:

l. The Idaho statutes:relative to nurse practitioners do create a sufficient
leglslatlve grant of authorlty to establish and regulate the separate nursing
practice of ‘nurse’ practmoner

* 2. Under exlstmg statutory law, the authority to perform -acts of medical
diagnosis and prescription of drugs and therapeutic or corrective measures are
no longer acts exclusively reserved to physicians and surgeons, and as a result,
persons may-be authorized to practice such acts under authorlty other than the
Idaho State Board of Medlcme

ANALYSIS:

Question 'No- o

In order to.. analyze ‘the _questions presented, it is helpful to review the
leglslatlve hlstor"y' of the Idaho statutes’ deﬁmng the practice of professional
nursing. The firs ct providing for the registration and licensure of nurses was
a._,tlme, the deﬁmtlon of the practlce of nursmg
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A person practices professional nursing who for compensation
or personal profit performs any professional services requiring
the applications of principles of biological, physical or social
sciences and nursing skills in the care of the sick, in the
prevention of disease or in the conservation of health. Ch. 76, §
2¢(1) [1951] Idaho Sess. Laws, p.131.

' This statutory definition was amended in 1965 to read:

The practice of professional nursing means th% performance
for compensation of any act in the observag)ion. care, and
counsel of the ill, injured, or infirm, or in the maintenance of
health or prevention of illness of others. or in ‘ufe supervision
and teaching of other personnel, or the administration of
medications and treatments as prescribed by a licensed
physician or dentist; requiring substantial specialized judgment
and skill based on knowledge and application of the principles -
of biological, physical and social science. The foregoing shall
not be deemed to include acts of medical  diagnosis or
prescription of therapeutic or corrective measures. (Emphasis
added.) Ch. 92, § le(1) [1965] Idaho Sess. Laws, p.155.

Thus, in 1965, the Idaho legislature added the specific prohibition that
professional nurses could not engage in acts of medical diagnosis or prescription
of therapeutic or corrective measures.

Then, in 1971, the Idaho legislature again amended the definition of
professional nursing as follows:

The practice of professional nursing means the performance
for compensation of any act in the observation, care, and
counsel of the ill, injured, or infirm, or in the maintenance of
health or prevention of illness of others, or in the supervision
and teaching of other personnel, or the administration of
medications and treatments as prescribed by a licensed
physician or dentist; requiring substantial specialized judgment
and skill based on knowledge and application of the principles

of biological, physical and social science. The foregoing shall
not be deemed to include acts of medical diagnosis. .or
prescription of medical diagnosis or prescription of medical
therapeutic or corrective measures, except *as may be
authorized by rules and regulations jointly promulgated by the
Idaho state board of medicine and the Idaho béard of nursing
which shall be implemented by the Idaho board of nursing.
(Empbhasis added.) Ch. 17, § 1e[1971]Idaho Sess. Laws, pp.30-""
31 and Ch. 85, § 1€ [1971] Idaho Sess. Laws, p.187. Recodified

in Ch. 13, § 112e [1974] Idaho Sess. Laws, pp.228-229." -

With the addition of the foregoing underlined exception, the Vldrahbfleéié]a‘tj;ire
paved the way for allowing professional nurses to engage in acts of medical
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diagnosis and prescription of medical therapeutic and’ corrective measures,
subject to rules and regulations jointly promulgated by the Idaho State Board of
Medicine and the Idaho State Board of Nursing. It should be noted that under
these 1974 statutes; there is no reference to the title “nurse practitioner.”

Finally, in 1977, the ldaho legislature again amended the definition of
professional nursing which presently states:

The practice of professional nursing means performance of any
act in observation, care, and counsel of the ill, injured, and
infirm persons; in maintenance of health and prevention of
illness of others: in supervision and teaching of other health
care personnel; and in administration of medications and
treatments as prescribed by nurse practitioners, licensed
physicians and licensed dentists; requiring substantial
specialized judgment and skill based on knowledge and
application of the principles of biological, physical and social
science. /daho Code § 54-1402(b)(1).

The 1977 legislature also adopted a separate definition of “nurse practitioner™
which presently provides:

“Nurse. practitioner” means a licensed professional nurse
having specialized skill, knowledge and experience authorized,
by rules and regulations jointly promulgated by the Idaho state
board of medicine and the Idaho board of nursing and
implemented by the ldaho board of nursing, to perform
designated acts of medical diagnosis, prescription of medical
therapeutic and corrective measures and delivery of
medications. /daho Code § 54-1402(d).

Thus, after opening the door for expanding the role of professional nurses
through the 1971 amendment, the Idaho legislature gave a name and title to the
expanded role of qualified professional nurses in the 1977 amendment.

When interpretingstatutes, it is a universal rule of statutory construction that
a statute must be construed in light ot its intent and purpose. Jorstad v. City of
Lewiston, 93 1daho- 122,456 P..2d 766 (1969). De Rousse v. Higginson, 95 1daho
173, 505 P.2d 32]}.(1973). Further, the primary consideration in construing a
statute is to ascertain the legislative intent, when the legislature amends a statute
it is presumed that the leglslature intended the statute to have a different
meaning - or- application than it had’ prior to the amendment. Leonard
Construction Company. v. State Tax Commission 96 1daho 893, 539 P.2d 246
(1975); Totusek v. Department of Employment, 96 1daho 699, 535 P.2d 672
(1975); DeRousse V. nggmson. 95 ldaho 173, 505 P.2d 321 (1973).

Based upon the foregomg, it appears qulte clear that the Idaho legislature,
throughiits 1971 amendment, intended to modify the prior law which completely
prohibited prof essional nurses from engaglng in any acts of medical diagnosis or
prescrlpuon of therapeutlc or corrective measures. In like manner, the Idaho
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legislature intended to provide; through the use of:administrative rules and
regulations, for expanding the role of qualified professional nurses and to
establish a new, specialized area of nursing practice, now known as nurse
practitioner. These expressions of legislative intent were then clarified in 1977
through the adoptnon of the separate, statutory defimtlon of a nurse
practitioner. 5

The question which has been presented is whether the'statutory references to
“nurse practitioners™ constitute a sufficient legislative grant of authority to
license qualified professional nurses as nurse practitioners. In other words, do
the Idaho statutes lack such specificity and guidance that they result in an
unconstitutional - delegation of legislative - authority. The - constitutional
authority involved in Article 111, Section 1, /daho Constitution, which provides
that “the leglslatlve power - of the state shall be vested in'a Senate and House of
Representatives.”

Initially, it might be noted thatin almost every act dealing with the licensing of
professionals the Idaho legislature has chosen to vest the respective
administrative, licensing agencies with some discretion in establishing necessary
qualifications and educational requirements, in outlining permissible acts and
practices, etc. Within the realm of the Board of Medicine, for example, the Idaho
legislature has empowered the Board of Medicine to license physician’s assis-
tants, but the statutes relative to physician’s assistants provide no more guidance
or specificity than the statutes relative to nurse practitioners.

It is properly a legislative function to determine whether a- pursuit or
occupation should be regulated, State v. Finch, 79 1daho 275, 315 P.2d 529
(1957); but, as was stated by the ldaho Supreme Court in Abbol v. Slale Tax
Commission, 88 ldaho 200, 398 P. 2d 221 (1965):

. It is an accepted rule of judicial decision that the legislative
function has been complied with, where the terms of the'statute -
are sufficiently definite: and certain to declare the legislative
purpose and the subject matter meant to be covered by the act;
and that the legislature may constitutionally “*leave ' to
administrative agencles the selection of the meansand thetime’
and place of the execution of the legislative purpose;: and to that
end may prescribe suitable rules and regulations. 88 Idaho at
205. See also, State v. Tavlor, 58 ldaho 656. 78 P. 2d 125
(1938)/ e

The Idaho Supreme Court has also ruled that the leglslature in enactlnga law
complete in itself, designed to accompllsh the regulatlon of partlcular matters,
may expressly authorize an administrativeé agency, within definite limits, to
provide rules and regulatlons forthe complete operatlon and enfo cement of the
law and

[s]uch authonty to ‘make rules and regulauons tocarry out an
express- legislative purpose or to'effect ‘the* aperation rand~
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enfarcement of the same is not exclusively a legislative power,
but is administrative in its nature. State v. Heitz, 79 Idaho 107,
112, 238 P. 2d 439 (1951). See also, Abbot v. State Tax
Commission, 88 Idaho 200, 298 P. 2d 221 (1965).

It is the opinion of the Attorney General that the statutes relative to the
nursing practice of nurse practitioners comply with these standards, and as a
result, do not.represent an unconstitutional delegation of legislative authority.
First, with respect to compliance with the legislative function, the statutes are
sufficiently definite and certain to declare the legislative purpose and the subject
matter meant to be covered. As was previously discussed, through various
amendments, it is quite clear that the legislative purpose and intent was to create
a specialized classification of professional nurses known as nurse practitioners,
and the statutes are designed to accomplish the regulation of this particular
matter. :

Second, the Idaho legislature has expressly authorized the Idaho State Board
of Medicine and the Idaho State Board of Nursing to jointly promulgate rules
and regulatiops for the complete operation and enforcement of the law,
includir g the adoption of joint rules and regulations authorizing nurse
practitioners tp “perform designated acts of medical diagnosis. prescription of
medical therapeutic and corrective measures and delivery of medications.”
Idaho Code § 54-1402(d). Further, the legislature has expressly empowered the

Idaho State Board of Nursing to implement the joint rules and regulations.

Third, the Idaho legislature has provided definite limits to guide the Idaho
State Roards of Medicine and Nursing in regulating nurse practitioners. A nurse
practitioner must be a licensed professional nurse, /daho Code § 54-1402(d), and
thus, as a ‘minimum, must meet the general qualifications for a license to
practice professional nursing as set forth in /daho Code § 54-1407. A nurse
practitioner must then also have “specialized skill, knowledge and experience.”
ldaho Code § 54-1402(d). Further, the Idaho State Boards of Medicine and
Nursing are then.given discretionary power to designate specific acts which
nurse practitioners may perform witﬁin the realm of “madical diagnosis,
prescription -of medical therapeutic- and corrective measures and delivery of
medications.” Maho Code § 54-1402 (d).

By way af providing further guidance in defining the contemplated role of
nurse practitioners, within-the general definition of professional nursing, the
Idaho legislature amended that definition to provide that general professional
nurses are empowered to administer medications and treatments as prescribed
by not-only licensed physicians and licensed dentists, but also prescribed by
nurse practitioners, Idgho Code § 54-1402(b) (1). In addition, nurse .
practitianers are expressly. prohibited from performing those specific functions
and duties delegated by law to licensed pharmacists. fdaho Code § 54-1415.
Finally, in the gwm\!lgat.inn of their joint rules and regulations, the Boards of
Medicine and Nursing must comply with the Administrative Procedures Act.
ldaho, €ode § 54-1806(2) and Idaha Code. § 54-1404(9).

In sum, it is the apinion of the Attarney. General thas the statutes relative to
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§ 54-1803, the new Medical Practice Act, enacted by the 1977 legislature,
specifically provides.

Under the circumstances described and subject in each case to
the limitations stated, the following persons, though not
holding a license to practice medicine in this state, may engage
in activities included in the practice of medicine:

(e) A person authorized or licensed by this state to engage in
activities which may involve the practice of medicine; . . .
1.C. § 54-1804 (e).

Thus, since acts of medical diagnosis and prescription of drugs and
therapeutic and corrective measures are no longer practicesexclusively reserved
to licensed physicians and surgeons, nurse practitioners may be authorized to
practice limited physician and surgeon skills under authority other than the
board of Medicine. Although there appears to be no conflict between thestatute
defining “nurse practitioner™ and the Medical Practice Act, this opinion of the
Attorney General follows the fundamental rule of statutory construction that
statutes pertaining to the same subject matter must, so far as reasonably
possible, be construed in harmony with each other. Christensen v. West. 92
Idaho 87, 437 P. 2d 359 (1968).

In any event, from a practical standpoint, the Board of Medicine still
maintains effective controls, since the Board of Medicine is empowered, in
conjunction with the Board of Nursing, to authorize the acts and practices which
nurse practitioners may perform. /daho Code § 54-1402(d).

AUTHORITIES CONSIDERED: :

l. Article 111, Section 1, /daho Constitution.

2. Idaho Code §§ 54-1402 (b) and (d); 54-1404 (7) and (9); 54-1407; 54-1415;
54-1803; 54-1804(e); 54-1806(2). ’

3. 1 Sutherland, Statutory Construction § 4.25 (4th ed. 1972).

4. Ch. 76 § 2¢(1) [1951] I1daho Sess. Laws, p. 131.

5. ch. 92, § le(1) [1965] Idaho Sess. Laws, p. 155

6. Ch. 17, § lg [1971] ldahb Sess. Laws, pp. 30-31.

7.-Ch. 85, § le [1971] Idaho Sess. Laws, p. 187.

8. Ch. 13, § 112e [1974] 1daho Sess. Laws, pp. 228-229.

9.l Jof.g;zjd v. City of Lewiston, 93 Idaho 122, 456 P. 2d 766 (1969).
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10. DeRousse v. Higginson, 95 1daho 173, 505 p. 2d 321 (1973).

11. Leonard Construction Company v. State Tax Commission, 96 1daho 893,
539 P. 2d 246 (1975).

12. Totusek v. Department of Employment, 96 1daho 699, 535 P. 2d 672
(1975).

13. State v. Finch, 79 ldaho 275, 315 P. 2d 529 (1957).

14. Abbot v. State Tax Commission, 88 ldaho 200, 398 P. 2d 221 (1965).
15.. State v. Taylor, 58 ldailo 656, 78 P. 2d 125 (1938).

16. State v. Heitz, 79 1daho 107, 112, 238 P. 2d 439 (1951).

17. Douglas v. Noble, 261 U.S. 165, 43 S. Ct. 303, 67 L. Ed. 590 (1923).

18. Eye Dog Foundation v. State Board of Guide Dogs for the Blind, 67C. 2d
536, 63 Cal. Rptr. 21, 432 P. 2d 717 (1967)/

19. State v. Spears, 57 N.M. 400, 259 P. 2d 356 (1953).

20. Hartfield v. New Mexico State Board of Registration for Professional
Engineers and Land Surveyors, 60 N.M. 242, 290 P. 2d 1077 (1956).

21. State v. Briggs, 45 Or. 366, 77 P. 750 (1904).
22. Christensen v. West, 92 1daho 87, 437 P. 2d 359 (1968).
DATED This 7th day of November, 1977.
ATTORNEY GENERALOF THE STATEOFIDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

JEAN R. URANGA
Assistant Attorney General
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ATTORNEY GENERAL OPINION NO. 77-61

TO: Miss Marjorie Ruth Moon
State Treasurer
State of ldaho
Statehouse Mail

Per Request for Attorney General Opinion.

The following Attorney General’s Opinion is in response to your letter of
October 20, 1977, requesting clarification whether moneys in the State Liquor
Dispensary Rotary Account (Account No. 9566) can be considered “idle funds™
available for investment by the State Treasurer as directed by Attorney
General’s Opinion No. 77-51.

QUESTION PRESENTED:

Are moneys held in rotary expense accounts created under the authority of
Idaho Code § 67-2020 through § 67-2022 considered as part of the “liquor fund™
defined in /daho Code § 23-401? If so, are they to be invested for the benefit of
the rotary expense account fund?

CONCLUSION:

No, funds held in conjunction with rotary expense accounts are specifically
earmarked to accommodate day-to-day expenses of departments of state
government and thus should not be considered idle funds as defined by /daho
Code § 23-401.

ANALYSIS:

As noted in Attorney General's Opinion No. 77-51, Idaho Code § 67-1210
outlines the duties of the State Treasurer concerning investing idle moneys of
state government. The above-cited Attorney General’s Opinion concludes that
interest accumulated from “idle funds™ shall be the property of the State Liquor
Fund. The authority cities in the opinion is /daho Code § 23-401, which
specifically includes interest earned on all moneys of the State Liquor Fund.

The present opinion request seeks to determine the extent of “idle funds.”
Idaho Code § 67-1210 states:

The term *“idle moneys™ means the balance of cash and other

.evidences of indebtedness which are accepted by banks as cash
in the ordinary course of business, in demand deposit accounts,
after takinginto considerationall deposits and withdrawals, on
a daily basis. (Emphasis added.)

Therationale-in not including the moneys employed on a “daily basis™ within

the definition -of “idle moneys” is obvious. A minimum amount of daily
operatingcapitalis required to meetongoing expenses. Suchfundsare not “idle™
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and should not be considered a part of any excess capital available for
investment.

Effective July 1, 1977, the Idaho legislature established a “rotary expense
account system.™ This system advances money to the State Treasury for the use
of governmental departments. This system, akin to a checking account system,
establishes a means whereby state department heads may requisition moneys for
day-to-day expenses. /daho Code § 67-2022 regulates expenditures from the
rotary expense account. This Code section provides the procedure whereby
amounts requisitioned are credited and debited in the revolving account. This
procedure, and the requirement that unacceptable requisitions bereplacedin the
revolving account, further establishes the premise that the rotary expense

account is a dedicated account with specifically earmarked funds..For this
reason, moneys held in the rotary expense account should not be considered

“idle funds,” and interest earned from moneys held in that account, if any, need
not be credited to the Idaho State Liquor Dispensary as outlined by Attorney
General's Opinion No. 77-51.
AUTHORITIES CONSIDERED:
1. Attorney General Opinion No. 77-51.
2. Idaho Code §§ 23-401, 67-1210, 67-2022.
DATED This 10th day of November, 1977.
ATTORNEY GENERALOFTHE STATEOF IDAHO
WA\(NE L. KIDWELL
ANALYSIS BY: |

ARTHUR J. BERRY '
Assistant Attorney General

. State of Idaho
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- ATTORNEY GENERAL OPINION NO. 77-62

TO: : Mr.- Dane Watkins
Senator — District 30
2975 Fieldstream Lane
Idaho Falls, Idaho 83401

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Does Idaho Code § 30-1311 prohibit professionals from incorporating under
an assumed corporate name when they incorporate as a professional service
corporation?

CONCLUSION:

Idaho Code § 30-1311 requires that the legal corporatename of a professional
service corporation must contain the last names of some or all of the
shareholders. Notwithstanding, a professional service corporatio may adopt an
assumed corporate name for the actual conduct of its business. but if an assumed
corporate name is adopted, an assumed business name certificate must be filed
with the county recorder.

ANALYSIS:

Idaho Code § 30-1311, a statute within the Profess:onal Servnce Corporations
Act, provides, in pertinent part:

The corporate name of a corporation organized under this act
shall contain the last names of some or all of the shareholders,
except that an assumed corporate name may be adopted which
does not include any of the names of the stockholders of the
corporation if the corporation records a certificate with the
county recorder of the county in which its principal office is
located setting forth the assumed name and the names of each
of its stockholders . . . (Emphasis added.)

Itis the opinion of the Attorney General that, pursuant to /daho Code § 30-1311,
the legal corporate:name ‘'under which a professional service corporation
incorporates must contain the last rames of some or all of the stockholders, but
an assumed corporate name, different from the legal corporate name, may be
adopted for the:conduct of business, prowded that an assumed business name .
certificate is filed:with the county recorder in the county in which the principal
office is located.-Such:-anassumed corporate name does not have to include the
names of ‘any‘:of 'the- stockholders ~This opinion is based upon the following
reasons.

First, 1daho law recognizes a distinction between corporations doing business
under alegal name:and:corporations doing business under an assumed name. In
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Colorado Milling and Elevator Co.v. Proctor, 58 1daho 578,76 P.2d 438 (1938),
the Idaho Supreme Court ruled that a genéral business corporation could
incorporate under one name, creating its legal corporate name, but since there
was no Idaho law prohibiting it, a business corporation could also adopt and
conduct business under an assumed corporate name.

A corporation, when it comes into existence, acquires a legal
name by which it is known and identified, and by which in
general it contracts and acts. Strictly speaking, this nameisthe
only legal name which it can have, unless, of course, suchname
is subsequently changed by the state or under authority of the
state. It seems quite well established, however, that in the
absence of statutory prohibition a corporation may have and
be known to the public by more than one name, and that, in
addition to thenamegiven it byits charter, it may acquire other
names by user or reputation. Of course it cannot by usage or
prescription acquire a legal name other than that conferred
upon it by law, and “a corporation cannot, ex-as authorized by
law, change its own name, either directly or by user.” . . .

. Like an individual, a corporation may assume a name
other than its legal name and carry on business in such assumed
name, but in order to apply this doctrine, incorporation by
some name must be established . . . (Emphasis added.)
Colorado Milling and Elevator Co. v. Proctor,58 Idaho at 583.
Quoting with approval from Fletcher Cyclopedia, Corpora-
tions, Permanent Edition, vol. 6, p. 87, sec. 2442, now cited as 6
Fletcher Cyclopedia, Corporations §§ 2442-2442.1 (1968).

This distinction between legal business names and assumed business names is
also acknowledged in Chapter S, Title 53, /daho Code. an act entitled *Assumed
Business Name.” Pursuant to the statutes in this act, if business is conducted
under a name other than the true names of the owners, an assumed business
name certificate must be filed with the county recorder in each county where
business is transacted. It is noteworthy that corporations are generally exempt
from filing an assumed business name certificate.' /[daho Code § 53-504 provides:

This chapter shall in no way affect or apply to any corporation,
duly orgamzed under the laws of this state, or to any
corporation organized under the laws: of -another state and
lawfully doing business in this state, . .".

In Colorado Milling and Elevator Co. v. Proctor, supra, the ldaho Supreme

Court also stated as dicta that, pursuant to /daho Code § 53-504, even when

corporate business is c¢onducted under an assumed corporate name, a

corporation does not have to comply with the assumed business name certlf icate
" filing requirements of Chapter 5, Title 53, /daho Code.

In comparing these legal principles with /daho Code §30-1311, itappears that
the Idaho legislature intended to treat professional service corporations
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differently from general business corporations. That is, a general business
corporation may adopt an assumed corporate name and may conduct business
under an assumed corporate name without being required to file an assumed
business.- name . certificate. In contrast, /daho Code § 30-1311 specifically
provides that a professional service corporation must file such a certificateif the
corporation adopts, and conducts business under, an assumed corporate name.
There would: be no need for this statutory requirement if the ldaho legislature
intended that professional service corporations should be treated the same as
general business corporations with respect to corporate names.

Second, /daho Code § 30-1311 was amended in 1965 to add the exception that
a professional service corporation could adopt an assumed corporate name. Ch.
102, § 1 [1965] 1daho Sess. Laws, p. 188. Prior to this amendment, professional
service corporations were completely prohibited from doing business under an
assumed corporate name. When the legislature amends a statute, it is presumed
that the legislature .intended the statute to have a different meaning or
application than it had prior to the amendment. Leonard Construction Co. v.
State Tax Commission, 96 ldaho 893, 539 P.2d 246 (1975); Totusek v.
Department of Employment, 96 1daho 699, 535 P.2d 672 (1975); DeRousse v.
Higginson, 95 1daho 173, 505 P.2d 321 (1973). In adding the exception by
amendment, it appears that the Idaho legislature merely intended to modify the
prior, complete prohibition against the use of an assumed corporate name and to
allow professional service corporations to use an assumed corporate name if
they so choose.

Third, in its amendment, the ldaho legislature maintained the general
mandatory provision that the corporate name of a professional service
corporation “shall” contain the last names of some or all of the shareholders, and
added a discretionary exception that an assumed corporate name “may™ be
adopted. The word “shall,” when used in a statute, is generally construed to
create a mandatory provision. Goff'v. HJ.H. Co., 95 Idaho 837, 521 P.2d 661

- (1974); Sutherland, Staturory Construction § 25.04. When a statutory provision
is mandatory, exact compliance is required. Sutherland, Statutory Construction
§ 25.03 (1972). o

There is also a seemingly contradictory rule of statutory construction which
must be distinguished. The statutory provision allowing professional service
corporations to adopt an assumed corporate name was enacted by the Idaho
legislature as an “exception.” Generally,

[t]hereis.a vast difference between the function of an exception
and that of a proviso. An exception excepts out absolutely; a
proviso defeats conditionally. Hodges v. Tucker, 25 Idaho 563,
575, 138 P. 1139 (1914).

But, in the Hodges case, the Idaho Supreme Court also stated:
The object of all interpretation is to ascertain the meaning and

will of the law-making body, to the end that it may be enforced,
and it is not permissible under the pretense of interpretation to
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make a law different from that which the law-making body
intended to enact. 25 Idaho at 577-578.

Based upon this latter statement and based upon the three reasons previously
discussed, it is the opinion of the Attorney General that the Idaho legislature did
not intend the “exception™ found in /daho Code § 30-1311 to operate as an
absolute exception. Rather, it is the opinion of the Attorney General that the
actual legislative intent of /daho Code § 30-1311 is to require that the legal
corporate name of a professional service corporation must contain the last
names of some or all of the stockholders, but an assumed corporate name,
different from the legal corporate name, may be adopted for the conduct of
business, provided certain filing requirements are complied with.
AUTHORITIES CONSIDERED:

1. Idaho Code §§ 30-1311; 53-504 and Title 53, Chapter 5, /daho Code.

2. Ch. 102, § 1 [1965] Idaho Sess. Laws, p. 188.

3. Sutherland, Starutory Construction §§ 25.03, 25.04(1972).

4. 6 Fletcher Cyclopedia, Corporations §§ 2442-2442.1 (1968).

5. Colorado Milling and Elevator Co. v. Proctor, 58 1daho 578, 76 P.2d 438
(1938).

6. Leonard Construction Co. v. State Tax Commission, 96 ldaho:893, 539
P.2d 246 (1975).

7. Totusek v. Department of Employment, 96 ldaho 699, 535 P.2d 672
© (1975). . e

8. DeRousse v. Higginson, 95 ldaho 173, 505 P.2d 32] (1973),
9. Goff v. HJ.H. Co., 95 ldaho 837, 521 P.2d 661 (1974).
10. Hodges v. Tucker, 25 ldaho 563, 575, 138 P. 113.9 (19|4).'
DATED this 11th day of Noverﬁber, 1977. |
ATTORNEY GENERAL OF THESTATEOFIDAHO

WAYNE L. KIDWELL

ANALYSIS BY:

JEAN R. URANGA
Assistant Attorney General
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ATTORNEY GENERAL OPINION NO. 77-63

i
TO: Mt David Leroy
Ada County Attorney
Ada County Courthouse
Boise, ID 83702

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

May the State Board of Education certify a tax to be levied by county
commissioners pursuant to /daho Code § 33-1011 despite the existence of ldaho
Code § 63-922?

CONCLUSION:

The State Board of Education’s certification of taxes for collection by county
commissioners under /daho Code § 63-922 is not prohibited by the leglslature s
enactment of /daho Code § 32-1011.

ANALYSIS:
Idaho Code § 63-922 provides:

From and after January 1, 1965 and in any period during which
a sales tax is in force in this state, there shall be no levy of the
general state ad valorem tax permitted by article VII, section 9
of- the Constitution of the state of Idaho.

Thissectionbecame law in 1965. That year’s legislature also passed Chapter 36,
Title 63, /daho Code, The Idaho Sales Tax Act. Prior to its enactment, general
revenue funds were collected through the imposition of statewide ad valorem tax
assessments pursuant to Article 7, Section 9, of the Idaho State Constitution.

While there is no legislative history to consult, it must be presumed from the
language contained in /daho Code § 63-922 that the Idaho legislature intended
the sales tax to replace general (emphasis added) ad valorem tax revenues raised
under the authority of this constitutional provision. With:the enactment of a
statewide sales tax, the legislature obviously felt there was no longer a need to
levy general state ad valorem taxes so long as the Sales Tax Act remains in full
force and effect. -

It does not appear, however, that specific(as opposed to general) property tax
levies were intended to be eliminated by. the legislature’s passage of § 63-922.
With respect to at least two statewide property tax levies, /daho Code § 33-1326
(now repealed but in force at the time § 63-922 was passed)and /daho Code § 59-
1115, the:1965 legislature, through language added to each of these sections,
specifically. prohibited the 1mposmon of these levies so long as the Sales Tax Act
remained in force. - : _
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Such supplemental language was not added to ldaho Code § 63-1011.
Therefore, one must surmise the legislature intended this partlcular levy to
continue despite the creation of the sales tax and the legislature’s mtenuon to
eliminate general ad valorem. taxatlon

To argue otherwise is further weakened by the 1970 legislature'é enactment
providing for funds to meet certain costs of water pollution control. Appendix,
Volume 1A, Idaho Code. Funding required was exempted from § 63-922 again
demonstrating legislative intent providing exceptions to the general prohibitions
of § 63-922.

AUTHORITIES CONSIDERED:

I. Idaho Code §§ 32-1011; 59-1115; 63-922.

DATED this 10th day of November, 1977.

ATTORNEY GENERAL OF THE STATEOF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

CLINTON E. JACOB
Assistant Attorney General

ATTORNEY GENERAL OPINION NO. 77-64

TO: Dale R. Christiansen
Director
Idaho Department of Parks & Recreation
Statehouse Mail

Per Request for -Atlorney- General Opirrion.
QUESTIONS PRESENTED:
. House Concurrent Resolution #55 adopted by the 2nd session of the 41st
Legislature states that the Eagle Island property must.be sold" to the highest

bidder. Does that Resolution supersede the laWs governlng the dlsposmon of
surplus property" ' we B

2.-Can the property by law be transferred from one state agency to another
without compensation? (If so, the federal guidelines clearly state that federal
funds cannot be used to purchase the property). it
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3. Is there a state law that specifically states the agency transferring fee title
must be reimbursed fair market value for the property? (If so, it may be possible
to utilize 50% federal matching funds to purchase the property).

CONCLUSIONS

House concurrent resolution No. 55 adopted by the Second session of the
4lst Legislature declares the Eagle Island Property as “surplus property” and
directs the State Land Board to appraise and “offer such property for sale at
public auction.”. Generally, specific legislative directives supersede general
legislative enactments. However, the specific directive in question is a
concurrent resolution and although indicative of intent, it is not law.

2. Idaho Code, § 58-332, requires the State Land Board to relinquish control
and custody of the surplus property to another state agency for “suitable use”
but. not ownership. This section does rniot require payment.

3. Since payment is not mandatory, the Idaho Department of Parks and
Recreation cannot obtain federal funds for acquisition.

ANALYSIS:

House Concurrent Resolution No. 55 adopted by the second session of the
41st Legislature includes the following:

WHEREAS, it is in the best interests of the State of Idaho that
these properties be appraised and sold, and the proceeds used
to complete the new Idaho State Penitentiary; . . .

BE IT FURTHER RESOLVED that the State Land Board
authorize the appraisal of such property and subsequeml voffer
such property for sale at public auction.

This language demonstrates that the legislature intended that the Land Board
sell the Eagle Island property at public auction. However, the usual rule of
statutory interpretation that a specific legislative directive supersedes a general
statement does not apply in this instance.

Resolutions show the intent and will of the legislature but are not regarded as
law. Sutherland Statutory Interpretation, § 29.03 and cases cited therein.
Therefore, the Land Board is not required to follow House Concurrent
Resolution No. 55, 41st Legislature. In the absence of a specific enactment
regarding the disposition of Eagle Island, the Land Board must dispose of this.
land according to the Surplus Real Property Act. /daho Code,§ 58-332.

Idaho Code, § 58-322, sets forth the requisites for disposal of surplus land:
- :Upon-transfer to it of such surplus real property the state

board of land commissioners shall ascertain if such property is
suitable for state use, and fif it determines that suitable use can
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be had, then control and custody thereof shall be relmqmshed
by said board to the agency .

This section indicates that the Land Board’s initial step is to determine if the
Department of Parks and Recreation has a “suitable use™ for the property. Upon
an affirmative determination of suitable use, the Land Board is directed to
“relinquish” control and custody thereover but title remains in the Board
pursuant to /daho Code, § 58-331. “Relinguish” clearly implies that the property
is transferred without compensation from the receiving agency. Payment is not
precluded, but /daho Code, § 58-332, clearly does not specifically require the
receiving agency to give fair market value for the property. Thus, in the absence
of a mandatory payment, the purchasing agency cannot obtain federal
acquisition monies.

In summary, House Concurrent Resolution No. 55 of the second session of
the 41st Legislature directs that the Eagle Island property be sold at public
auction, but is advisory only. The Surplus Real Property Act requires that if
another state agency has a suitable use for the property, the land board shall
relinquish the property thereto. Finally, the act does not require a state agencyto
pay fair market value for the property. thus not qualifying for federal acqulsmon
monies.

AUTHORITIES:
l. Idaho Code, §§ 58-331 and 58-332.

2. House Concurrent Resolution No. 55 of the 41st Legislature, 1972 Session
Laws, pp. 1239-1240.

3. Sutherland Statutory Interpretation, § 29.03.
DATED this 17th day of November, 1977.
ATTORNEY GENERALOFTHESTATE OF IDAHO
WAYNE L. KIDWELL |
ANALYSIS BY:

L. MARK RIDDOCH
Assistant Attorney General
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ATTORNEY GENERAL OPINION NO. 77-65

TO:  The Honorable Reed W. Budge
State Senator
District No. 32
231 S. 1st East
Soda Springs, 1D 83276

Per Request for Attorney General Opinion.
QUESTIONS PRESENTED: ~

l. Should the State Water Plan with its policies as suggested by the Water
Resource Board be passed by the State Legislature, would the present statutes
governing the Board be superseded or replaced?

2. Does Idaho Code, § 42-1734(b) limit the activitylof the Water Resource
Board to “unappropriated water only™?

3. Does Idaho Code, § 42-1734(g) limit the activity of the Water Resource
Board and staff to only the “unappropriated water™?

4. Does Idaho Code, § 42-1734(b)(1) infer and give legislative intent that
Article 15, Section 3 of the Constitution of Idaho shall take precedence over
Article 15, Section 7 of the Idaho Constitution?

5. Does ldaho Code, § 42-1738 (Vested water rights protected) prohibit the
Water Resource Board or staff from coming out with a plan or act that would
take away any water right or use of water?

CONCLUSIONS:
i
l. Legislative adoption of the State Water Plan by concurrent resolution
pursuant to § 42-1736, Idaho Code will not supersede jor replace any statutes

-~

governing the Water Resource Board. - I

2. Idaho Code, § 42-1 734(b) directing the Water Resource Board to
formulate a plan for all “unappropriated water” of the State, read in conjunction
with other powers and duties given to the Board, indicates a legislative intent to
protect all previously established water rights but does not prohibit the Board
from taking such rights into consideration when f ormulatmg a state water plan.

3. Idaho Code, § 42-1734(g) grants the Water Resource Board authority to-
obtain permits, in accordance with state law, to appropriate unappropriated
waters.for Board projects. The provision does not concern Board powers or
duties to f ormulate a state water plan..

4, No apparent conﬂlct exlsts between Artlcle 15,§ 3and Article 15, § 7 of the

Idaho Constitution. The sections must theref ore be read together with neither
taking precedence over the other :
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S. ldaho Code, § 42-1738 denies any power or authority in the Water
Resource Board to modify, set aside or alter established water rights, except
where done with the consent of the owner or underright of eminent domain, but
does not prohibit the consideration of such rights within the State Water Plan.

ANALYSIS:

In 1965 the Idaho Legislature established the Idaho Water Resource Board in
accordance with Art. 15, § 7, /daho Constitution. See Session Laws, 1965, Ch.
320; am. 1974, Ch. 20; am. 1977, Ch. 172. The powers and duties granted to the
Board appear at § 42-1734, /daho Code and include the following:

(b) To progressively formulate an integrated, coordinated
program for conservation, development and use of all
unappropriated water resources of this state . . . In adopting
such program the board shall be guided by these criteria:
[Emphasis supplied].

(1) Existing rights, established duties, and the\ relative
priorities of water established in article 15, section 3, of the
constitution of Idaho, shall be protected and preserved;

* k k %

(g) To file applications and obtain permits in the name of the
board, to appropriate, store, or use the unappropriated waters
of any body, stream, or other surface or underground source of
water for specific water projects. Such filings and appropria-
tions by the board, or any water rights owned or claimed by the
board, shall be made in the same manner and subject to all of
the state laws relating to appropriation of water, {except as to
fees] . . . [emphasis supplied].

ADOPTION OF THE STATE WATER PLAN WILL NOT
SUPERSEDE EXISTING STATUTES

The question of whether any statutes governing the Idaho Water Resource
Board would be superseded if the State Water Plan is adopted by the Legislature
calls for an examination of the nature of the plan and of the method by which it is
to be acted upon by the Legislature.

The State Water Plan as presently formulated has two parts. Part One
contains thirteen objectives which express the general water resource plannmg
goals to be followed under the plan. Part Two consists of a series of thirty-seven
pohcnes which propose specific legislative or administrative actions to be taken
in furtherance of the general planning objectives." “Taken’ together these
objectives and policies form a comprehensive program for the’ conservatlon.
development and use of all available and unappropriated waters within’ ‘the
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Staté. With a few exceptions, legislative action to change existing statutes or to
appropriate funds will be required to implement each of the policies proposed in
the plan. :

The Board was ordered to formulate a state water plan by the directive:
contained-in § 42-1734(b), /daho Code. Section 42-1736, Idaho Code provides,
that the plan shall not become effective until submitted to the Legislature and"
adopted by a concurrent resolution.

A concurrent resolution is generally considered not to be equivalent to law. It
has been stated that: . :

Although a concurrent resolution speaks for the entire
legislature it has only limited legaleffect and for most purposes
is not law Sutherland Statutory Conslrucnon. 4th Ed. § 29.03.

That a concurrent resolution does not have the effect of law in Idaho is made
evident by the requirement of Art. 3, § 15, /daho Constitution, stating that “[n]o
law shall be passed except by bill.. . . ” Therefore, it is concluded that adoption of
the State Water Plan by concurrent resolution pursuant to § 42-1736, /daho
Code will not supersede or replace any statutes governing the Water Resource
Board

Adoption of the State Water Plan by the Legislature will not constitute
legislative approval of any specific projects or programs proposed in the plan
without furtherlegislative action. Nor will adoption of the plan prohibit the
Legislature from subsequently enacting legnslatlon not presently proposed in the
plan. _ S )

THE STATE WATER PLAN MUST-PROVIDE FOR THE PROTECTION
AND PRESERVATION OF ESTABLISHED WATER RIGHTS

Two of the questions presented concern the llmmng effect upon Board
activities of the reference to-“unappropriated waters™ contained in subsections
(b) and (g) of § 42-1734 Idaho Code

FlrSt,/lt is‘observed »that § 42-1734(g) does not concern the powers and duties
of the Board with regard:to the formulation of a state water plan. Rather, this
provision describes a separate power vested in the Board under Art. 15, § 7,
Idaho Constitution, which is the power “to appropriate public waters as trustee
for Agency projects.™No further discussion of subsection (g) is required beyond
noting that the Board’s power:. is specifically limited to the appropriation of
unappropnated waters ln accordance wnth state law

Seéction 42-I 734(b) on the other hand -does dlrectly concern the powers and
duties of the Board w1th regard to the formulauon of a state water plan. It i is
descrlbed as” ‘ant lntegrated ‘and’; coordlnated ‘program. This ‘language may
reasonably be read to require that the state water-plan present a program for the
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utilization of unappropriated waters in a manner which is integrated and
coordinated with existing appropriated water usage in the State. A state plan for
the allocation of unused water resources in the public interest which does not
take into account existing water uses would be of questionable value.

. Also, the legislative guideline provided by § 42-1734(b)(1) as to rights
established in Art. 15 © 3 of the constitution directs that such rights are to be
protected and preserved under the plan, not ignored. As a further indication of
what type of limitation was intended by the use of the term “unappropriated
water resources” in § 42-1734(b), it is beneficial to look to the remaining
provisions of the statute which set forth additional powers and duties of the
Board. For example, § 42-1734(i) states that the Board has the power:

(i) To acquire, purchase, lease, or exchange . . . water rights

. and other property deemed necessary or proper for the
construction, operation and maintenance of water projects.
[emphasis supplied].

In granting the Board such a power it must be assumed that the Legislaturedid
not limit the activity of the Board to a consideration of only unappropriated
waters. Rather, the provision authorizes the Board to purchase or lease
perfected water rights where necessary for water projects. Another provision
leading to a similar conclusion is § 42-1734(j) granting the Board authority:

() To exercise, in accordance with the provisions of title 7,
chapter 7, Idaho Code, the right of eminent domain to acquire
property necessary for the construction of projects, both land
and water. [emphasis supplied].

Here the Board is empowered to exercise the powers of eminent domain to
acquire established water rights if necessary for the construction of water
projects. -

Because of the Board’s authority to acquire established water rights through
purchase or eminent domain, it must be concluded that the Legislature did not
intend in § 42-1734(b) to prohibit the Board from giving some consideration to
waters already being utilized in accordance with state law. What is indicated by
the statute is an intent that provision be made in the state water plan for the
protection and preservation of established water rights.

ART. IS5, § 3 AND ART. 15, § 7, IDAHO-
CONSTITUTION; ARE NOT IN CONFLICT

The fourth question addressed asked whether § 42-1734(b)(1), Idaho Code
infers and gives legislative intent that Art. 15, § 3 Idaho Constitution shall take
precedence over Art. 15, § 7? It is-noted that § 42-1734(b)(1) appears as one.of six
criteria which shall guide the Boardinadoptinga state water plan: The provision
states that existing rights, duties and water prlormes establlshed in Art 15 § 3,
* shall be protected and preserved. : s
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Art. 15, § 3, Idaho Constitution provides:

§ 3. Water of natural stream — Right to appropriate — State’s
regulatory power — Priorities. — The right to divert and
appropriate the unappropriated waters of any natural stream
to beneficial uses, shall never be denied, except that the state
may regulate and limit the use thereof for power purposes.
Priority of appropriation shall give the better right as between
those using the water; but when the waters of any natural
stream are not sufficient for the service of all those desiring the
use of the same, those using the water for domestic purposes
shall (subject to such limitations as may be prescribed by law)
have the preference over those claiming for any other purpose;
and those using the water for agricultural purposes shall have
preference over those using the same for manufacturing
purposes. And in any organized mining district those using the
water for mining purposes or milling purposes connected with
mining, shall have preference oversthose using the same for
manufacturing or agrlcultural purposes. But the usage by such

\ subsequent appropriators shall be subject to such provisions of
“'law regulating the taking of private property for public and
private use, as referred to in section 14 of article 1 of this
Constitution. 6

Art. 15, § 7, Idaho Constitution, ratified in 1964, calls for the creation of a
state water resource agency with the power to formulate and implement a state
water plan:

§ 7. State water resource agency — There shall be constituted a
Water Resource Agency, composed as the Legislature may
now or hereafter prescribe, which shall have power to
formulate and implement a state water plan for optimum
development of water resources in the public interest; to
construct and operate water projects; to issue bonds, without
state obligation, to be repaid from revenues of projects to
generate and wholesale hydroelectric power at ithe site of
production; to ap proprlate public waters as trustee for Agency
projects; to acquire, transfer and encumber title to real
property for ~water projects and to have control and
administrative authority over state lands required for water
projects; all under such laws as may be prescribed by the
Legislature. _ ; '

Art. 15, § 3 provides for the prior appropriation of water rights and
establishes use priorities in time of shortage, subject to the exercise of eminent
domain proceedings and the payment of just compensation. Art. 15, § 7 directs
that a water resource agency. be established by the legislature with.the power to
formulate and 1mplement a state water plan. It lists specific powers to be
exercised by the agency, under such laws as may be prescribed by the
Legnslature ‘
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The two constitutional provisions do not appear to be in conflict. Since no
particular controversy currently exists regarding the two provisions, it would be
inappropriate to suggest that one takes precedence over the other. Regarding
conflicts in constitutional provisions it has been said that:

With respect to constitutional construction, distinct constitu-
tional provisions are repugnant to each other only when they
relate to the same subject, are adopted for the same purpose,
and cannot be enforced without substantlal conf hct 16 Corpus
Juris Secundum § 24.

For an' Idaho case holding that apparently conflicting provisions of a
constitution will be reconciled whenever possible, see Engelkmg v. Investment
Board, 93 1daho 217, 458 P.2d 213 (1969). :

It may thus be assumed that the guideline provrded by § 42-l734(b)(l) is a
legislative reminder to the Water Resource Board of the rights, duties and
priorities contained in Art. 15, § 3 which are to be protected and preserved in the
formulation of the state water plan. Such a guideline is appropriate since Art. 15,
§ 7 provides that the Board’s power to formulate a state water plan shall be

“under such laws as may be prescnbed by the Leglslature '

The statutory provision contained in § 42 1734(b)(1) should not be read,
however, as a legislative indication that Art. 15, § 3 would take precedence over
Art. 15,'§ 7 in case of conflict. The reason is because the constitution-is the
fundamental law of the state and would not be affected by such a legislative
expression. If in the future an irreconcilable conflict should arise between the
two constitutional provisions it will be up to the Judlmal branch of state
government to settle the conﬂlct

CONSIDERATION OF VESTE[j WATER RIGHTS UNDER THE
STATE WATER PLAN IS NOT PROHIBITED

from coming out with a plan or act that would take away any water nght or use
of water? The pertment language of § 42 1738 provndes ‘

The board shall have'no powet or authority to do, and shall
be and is prohibited from doing, any thing or act which would
modify, set aside or alter any existing right or rights to the use
of water or the priority of such use as established under existing
laws except where the board acquires the consent of the owner
or exercnses the nght of emment domaln as hereln pr’ovrded

The protection from Board action granted to: vested water rlg'hts is well
defined by the language of the statute, It states thatthe Board may take no action
which would affect existing rlghts of water usage or priority, estabhshed under
state law, except where such actron is taken with the consent of the owneror
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under the right of eminent domain. The two exceptions indicate that § 42-1738
was not intended as a complete bar to actions by the Board affecting vested water
rights.

Furthermore, there is no indication that the provision was intended to apply
to or limit the Board in its function of ascertaining the water needs of the state,
and formulating a state water plan in response to those perceived needs. A
consideration or review by the State Water Plan ofexisting water usage does not
infringe upon the water rights protected by § 42-1738. Even if the plan were to
propose a specific water project which would affect existing water rights there
would be no violation of § 42-1738. What the provision prohibits is any action by
the Board which would modify, set aside or alter those existing water rights
without the owner’s consent or without the use of eminent domain proceedings.
AUTHORITIES CONSIDERED:

1. Article 15, § 3 and § 7, Idaho Constitution.

2. Atrticle 3, § 15, /daho Constitution.

3. § 42-1734, et seq.. Idaho Code.

4. §§ 42-1736 and 42-1738, Idaho Code.

S. Engelking v. Investment Board, 93 ldaho 217 (1969).

6. 16 Corpus Juris Secundum § 24.

7. Sutherland Statutory Construction, 4th ed. § 29.03.

DATED this 28th day of November, 1977.

ATTORNEY GENERALOFTHESTATE OF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

PHILLIP J. RASSIER
Assistant Attorney General
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ATTORNEY GENERAL OPINION NO 77-66

TO: Stratton P Laggls,*Esq
KNEELAND, LAGGIS KORB & COLLIER
* Saddle Road, B|gwpod .
: ‘Ketchum ldaho 83340

- “Per: Request for Attorney General Opinion.

.,I'
QU ESTION PRESENTED

“May board members (up to full board attendance), the supermtendent
and/ or the attorney for the dnstrlct get together informally to merely exchange
information about school matters from an advisory standpomt with no
intention of becoming commﬂlted to a particular course.of action or making any
sort of decision?” f

CONCLUSION:

Except when executive sessions are permitted by /daho Code, § 67-2345,
meetings should be open to the public when information is eichanged which
relates to any matter on whlch some action by the Board 1s reasonably
foreseeable.

ANALYSIS:

The policy of ldaho s Open Meetmg Law is stated in § 67-2340, Idaho Code,
which provndes

Formation of public policyat open meetings. — The people of
the State of Idaho in creating the instruments of government
that serve them, do not yield their sovereignty-to the agencnes so
created. Therefore, the legislature finds and declares that it is
the policy of this state that the formation of public policy-is
public business and shall not be conducted insecret. [emphasns
supplied]

This section states the legislative judgment that the process of formatlon of
public policy should be open to the public.

Section 67-2342, Idaho Code, provndes in perténent part:
All meetings of a governing body of a publlc agency shall be
open to the public and all persons shall'be permitted to attend -
any meeting except as otherwnse provnded by thls act.

“Meetmg is defined in § 67-2341(5), ldaho Code, as follows
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“Meeting means the convening of a governing body of a public
agency to make a decision or to deliberate lowarda deﬂsron on
any matter. [emphasis supplied]

The definition of “meeting” thus raises the question as to what activities are
included in the meaningof “deliberation,” and specifically whether the exchange
of information preliminary to a decision is a part of the deliberative process.
While there is-no-ldaho precedent on this question, several cases from other
jurisdictions. hold that the exchange of information is a part of deliberation.

In Sacramento Newspaper Guild, etc. v. Sacramento County Board of
Superw'sors, 263 Cal.App.2d 41, 69 Cal. Rptr 480 (1968), the court held that the
term “meeting” in California’s public meeting statute extended to informal
sessions or conferences of the county board of supervnsors

The court partlcularly noted that the declaratlon of i intent in the statute was
that dehberatlon as well as action occur publicly. The court held:

To “dehberate is to examlne, welgh and reflect upon the
reasons for or against the choice. (See Webster’s New
lntematlonal Dictionary, 3d ed.) Public choices are shaped by
reasons of fact, reasons of policy or both. Any of the agency’s
functions may include or depend upon the ascertainment of
facts. [citations omitted] Delibgration thus connotes not only
collective discussion, but the collective acquisition and
exchange of facts preliminary to the ultimate decision. 69
Cal.Rptr. at 485. -

The court went-on to point out that California’s open meeting law defined
“legislative body™ to include its committees. The court then reasoned:

By specific ‘inclusion of committees and their meetings, the
Brown' Act demonstrates its general appllcablhty to collective
mvestlgatory and .consideration activity stopping short of
off' clal actlon 69 Cal. Rptr at 486

~

S|m|larly, ldaho ) act applles to dellberatlon by a publlc agency Also, § 67-
2341 of Idaho K] act deﬁnes pubhc agency to include; -

)
(3)(d) any subagcncy of a publlc agency which s created byor
pursuant to statute, ordinance, or other legislative act.

And § 67~234l(4) provndes

“Govemmg body means the members of any publlc agency

" which: consists: of two (2) or. more members, with the authority

- ‘to'make decrsrons for or recommendatlons to a publlc agency .
regardmgany matter. .
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Thus, Idaho’s statute, like California’s, applies to investigatory subagencies of
a public body. This indicates that Idaho’s act was intended to apply to
investigatory activities of a public agency.

In Board of Public Instruction v. Doran, 224 So.2d 693 (Fla. 1969), the court
considered an open meeting statute providing that “all meetings . . . at which
official acts are to be taken are declared to be public meetings open to the public
at all times.” The court held that the legislative intent was to cover any gathering
of the members where they would deal with some matter on which f oreseeable
action would be taken by the board. ;

In Town of Palm Beach v. Gradison, 296 So.2d 4573 (Fla. 1974) ihe court held:

g3
One purpose of the government in the sunshine law was to
prevent at nonpublic meetings the crystallization of secret
decisions as to a point just short of cereménial acceptance. . .
The statute should be construed so as to frustrate all evasive
devices. This can be accomplished only by embracing the
collective inquiry and discussion stages within the terms of the
statute, as long as such inquiry and discussion is conducted by
any committee or other authority appointed and established by
a governmental agency, and relates to any matter on whlch
foreseeable action will be taken. 296 So.2d at 477. -

This language was cited with approval in the recent case of Wolfson v. State, 344
So.2d 611, 614 (Fla.App. 1977).

In Accardi v. Mayor and Council of City of North Wildwood, 145N.J.Super.
532, 368 A.2d 416 (1976), the Superior Court of New Jersey held that New
Jersey’s “Sunshine Law” applied to all phases of the dehberatlon of public
bodies. The Court then held:

The term “deliberation™ includes the discussionand evaluation
of facts which the Avalon board insists it has the right to discuss’
in private session. 368 A.2d at 416.

A ruling contrary to the above was made in Kessel v. Boardof Supervisors for
County of Nassau, 394 N.Y.S.2d 763 (1977). There, the court held that informal
meetings to-exchange views were not covered by New York's pubhc meetmg law.
The court noted that the statute defined meeting as the “formal convening of a
public body for the purpose of officially transacting public business.™ Based
upon this definition, the court ruled that mformal meetings were not covered by
the act.

By contrast, Idaho’s law does not appear to distinguish. between formal and
informal convening of a public body. /daho Code, §'67—234I(5)

Schultz v. Board of Education, 86N.J. Super 29 205A 2d 762 aj/‘d45 N.J.2,

210 A.2d 762 (1964) and Beacon Journal . Publishing Co. v..Akron; 3 Ohio St.2d
l9l 32 Ohio Ops.2d 183, 209 N.E.2d 399 (1965), held:that only final actions
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needed to be taken in open meetings. However, unlike Idaho’s statute, neither of
the statutes construed in these cases required deliberation to be conducted in
open meetings.

Consequently, from a consideration of the judicial decisions relating to your
question, it is our opinion that open meetings are required when information is
exchanged which relates to any matter on which foreseeable action will be taken.

There are, however, certain meetings which need not be open to the public.
Most notable are the specific exceptions contained in § 67-2345, Idaho Code, in
which executive sessions are permitted.

Also, a limited exception involving the exchange of information which is
unlikely to result in any decision or change in public policy would not appear to
be covered by the definition of “meeting,” or to be contrary to the policy of the
act that “the formation of public policy is pubhc business and shall not be
conducted in'secret.” However, if such information were exchanged informally,
and it became evident that some board action might be necessary with regard to
the mattet, the board should refrain from discussion and should ask that the
informatidn be presented again at a formal meeting.

Another exception may arise as to matters of strictly internal procedure which
do not afcht the public generally. For example, where thereis no questionastoa
change of policy affecting the public, but rather only a question, for example, as
to which! personnel could best lmplement a known policy, such a discussion
could occur at an informal session.

!

There & zs‘a danger that such informal sessions, though legal, may give rise to an
appearance of i |mpropnety The goals of openness in government and resultant
public confidence in government may thereby be diminished. Therefore, we
would dlséourage the use of informal sessions whenever an open public meeting
would be’ pracncal »

:nr
’.x

AUTHORITIES CONSIDERED:

ldb}’;o Code, § 67-2340.
2. lda};o Code, § 67-2341(5).
3 ldaha Code. § 67-2342.
a ldaho Code, § 67-2345.

5. Sacramemo Newspaper ‘Guild, etc. v." Sacramento County Board of
Superwﬁprs, 263 Cal App 2d 4l 69 Cal Rptr 480 (l968)

6. Baard of Publlc lnslrucuon v. Doran, 224 So.2d 693 (Fla. App 1969).
T Town of Palm ‘Beach v. Gradzson, 296:So.2d 473 (Fla. 1974).
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8. Wolfson v. State, 344 So.2d 611, 614 (Fla.App..1977). -

9. Accardi v. Mayor and Coum'il.of City of "North Wildwood. 145 N.J.
Super. 532, 368 A.2d 416 (1976).

10. Kessel v. Board of Superwsors for Countyt of Nassau, 394 N.Y. S 2d 763
(1977).

1. Schultz v. Board of Education, 86 N.J.Super. 29, 205 A.2d 762, aff’'d 45
N.J. 2, 210 A.2d 762 (1964).

12. Beacon Journal PUblishing Co. v. Akron, 3 Ohio St.2d 191, 32 Qhio
Ops.2d 183, 209 N.E.2d 399 (1965).

DATED this 7th day of December, 1977.
© ATTORNEY GENERAL OF THESTATE OF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

DAVID G. HIGH .
Assistant Attorney General

ATTORNEY GENERAL OPINION NO. 77-67

TO: Marjbrie Ruth Moon
Idaho State Treasurer
Statehouse Mail

Per Request for Attorney General Opinion.
QUESTIONS PRESENTED:

In the event of an overdraft in the “General Account™, whichis a part of the
“State Operating Fund” under fund consolidation; is the service fee and interest
charged to the “General Account” or to the “State Operating Fund™? If charged
to the “General Account™, is the charge figured .on the_ entire amount of the
“General Account” overdraft, or only on the portion of that overdraft which
caused the “State Operatmg Fund” to go in the red? If charged to the “State
Operating Fund™, is. the charge assessed against the entire fund or.only to the
account (in this case the “General ‘Account’ ") which has the red balance whlch
caused the. entlre,‘fund to. go into the red? . P :

2. When “deficiency warrants” areissued forexcess costs for fire suppression,
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as authorized bythe State Land Board, is the service fee and interest charged to
that account in the State Operating Fund, even though the State Operating

Fund itself docs not go into the red? Or is the service fee and interest charged to
the State Operating Fund?

3. Since the State Treasurer does not keep records on theaccount level on the
accounts in the State Operating Fund (or other funds except those specifically
set out by the fund consolidation law), how is the State Treasurer to know when
an “account" goes in the red if that account is to be charged the service fee and
interest? Or, if the service fee and interest is to be charged against accounts only
when the superfund goes in the red, how is the Treasurer to determine what the
amount is on which the service fce and interest is to be based?

4. If the service charge and interest comes from the General Account and goes
to the General Account, should actual bookkeeping entries be made since the
effect is a wash? (In the past, no interest was actually debited or credited when
Tax Anticipation Notes were issued to cover overdrafts in the General Fund,
and this procedure was approved by the Board of Examiners.)

CONC LUS!ONS:

In the event of an overdraft in the State Opcratmg Fund caused by a
deﬁcwncy in the General Account, the service fee and interest are charged to the
General Account, based upon the amount of the General Account deficiency.
Since the service fee and interest would also be credited to the General Account,
the accounting for the transaction may be handled as outlined m “4.” below..

2. When deﬁcnency warrants are issued, pursuant to ldaho Code, § 38-131,
for excess costs of fire suppression, a service fee and interest charge would be
proper agalnst the Forest Protection Account or other fund provided for the fire
suppression purpose. The amount of the charge would be based upon the
amount. of the deﬁcnency warrants issued.

3.A reportmg system should be establlshed by which the Sta(e Auditor's
Office would: notify the State Treasurer of any account deficiencies. By this
means, determination of ser\;lce fees and interest charges will be possible,

4. As you:have pointed out, in those cases ‘where the service fee and interest
charge ate both a credit and debit to the General Account, the effect is a wash.

The %xlstmg practlce of not ‘making actual bookkeeping entries in such cases is
soun

ANALVSIS

" Idaho Code. § 67' 2I2, prov:dcs m pertmem part.

Unpald 'warmn'"' ln(erest = Record - (l) AII warrants‘.. 7
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must be turned over the the state treasurer bythestate auditor.
All of such warrants shall be registered by thestatetreasurer as
follows: . . .

(2) In lieu of registering warrants as provided in subsection (1)
above, the state treasurer shall have authority to: (a) Pay such
warrants out of any money available if it appears that money
sufficient to pay such warrants will, within thirty (30) days be
available in the fund, or account in the case of accounts in the
agency asset fund, rotary fund, or any other fund maintained
on the account level, upon which such warrants are drawn; the
state treasurer shall charge the fund or account for which such
moneys are advanced a service fee and an amount of interest
substantially equal to what could have been earned had the
advanced moneys been invested, and the amount of theservice
fee and interest shall constitute an appropriation from the fund
or account for which the advancement was made; or (b) After -
such thirty (30) day period, issue tax anticipation notes as

~  provided by chapter 32, title 63, or section 57-1112, /daho
Code. [Emphasis added]

This section allows for the assessment of fees and interest to be made against
the affected account. If the State Operating Fund is in the red as a result of a
general account deficiency, the assessment should be made against the General
Account rather than against the State Operating Fund. Otherwise, numerous
separate accounts such as the Legislative Account, the Election Campaign Fund
Account, the Bee Inspection Account, the Sheep Commission Account, etc.,
would be assessed interest charges occurringasa result of the General Account
deficiency.

The General Account is maintained on the account level in the State Auditor’s
Office, but not in the State Treasurer’s Office since the implementation of the
Funds Consolidation Act, Chapter 8, Title 57, /daho Code. Therefore, the
service fee and interest charge should be assessed agamst the General Account,
based upon the amount of the General Account deficiency, as reflected by the
State Auditor’s records.

The service fee and interest charge therefore reflect the amount of the warrants
outstanding rather than warrants paid. This approach results-in administrative
efficiency, and is consistent with the thrust of the Funds Consolidation Act.

Since the service and interest charges would also be credited to the General
Account, the accounting for the transaction may be handled as outlined in
number “IV.” below.

1L
ldaho Code, § 38- 131, prov1des

Deficiency warrants for excess costs of fire suppression.' — ln
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event the actual cost for the control or suppression of forest
fires in any forest protective district exceeds in any one ( I) year
the maximum moneys available for forest protection in that
district from the forest protection fund or any other special or
general fund provided for that purpose, the state board ofland
:commissioners- may authorize the issuance of deficiency
warrants for the purpose of defraying such excess costs and
when so authorized the state auditor shall, after notice to the
state treasurer, draw deficiency warrants against the general
fund.

This section provides that the amount of the “deficiency warrants™ are drawn
against the General Fund. Pursuant to /daho Code, § 57-804, the General Fund
is now an account within the State Operating Fund. Thus, the amount of the
“deficiency warrants™ would now be a charge against the General Account
balance. A service fee and interest charge against the Forest Protection Account
would be proper based upon the amount of “deficiency warrants™ issued.

The Funds Consolidation Act, Chapter 8, Title 57, /daho Code, consolidated
funds within the State Treasurer’s Office to promote administrative efficiency.
As you have pointed out, very few funds are now maintained on the account level
in the State Treasurer’s Office. The records of accounts within funds are
maintained at the State Auditor’s Office. Consequently, a reporting system
should be “established by which the State Audltor would notify the State
Treasurer of any-accounts which go in the red, and! the amount of the account
deﬁclency By this means, the State Treasurer will be able to assess service fees
and interest charges. -

Such a reporting system is authorized by /daho Code, § 57-803, which
provides in pertinent part:

- Funds recognized or established. — (I) For all budget,
accounting, appropriation, allotment, audit, and other
financial report purposes, the following funds, and none other,
-arerecognized and confirmed in existence, or are established.

- For: all such purposes, the use of accounts within funds is
authorized.

The section thus provides for the use of accounts for financial reporting and
other purposes. Also, Idaho Code, § 67-1001(15), provides: It is the duty of the
auditor to furnish the state treasurer with a daily total dollar amount, by fund,
and/or account when requested by the state treasurer, of warrants drawn upon
the treasury.: Consequently; we recommend that you work with the State
Auditor’s Office to develop a mutually satisfactory procedure for reporting the
amount of account deficiencies.
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. IV.
Idaho Code, § 67-1210, provides in pertinent part:
Investment of idlevn.loneys. — It shall be the duty of the state
treasurer to invest idle moneys in the state treasury, other than
moneys in publicendowment funds. .. Theinterest received on
all such investments, unless otherwise specifically required by
law, shall be paid into. the general fund of the state of Idaho.
Therefore, unless otherwise specifically provided, when the General Account
shows a deficit, the resulting service fee and interest charge would both come
from the General Account and go to the General Account — the effect being a
wash. You have said that in such circumstances, the past practlce has been to
make no actual bookkeepmg entries.

Under such circumstances, it would appear that this accounting practice is
sound.

AUTHORITIES CONSIDERED:
1. Idaho Code, § 38-131.
2. Idaho Code, § 57-801, et seq.
3. Idaho Code, § 61-1210.
" 4. Idako Code, § 67-1212.
DATED this 8th day of December, 1977. . | ,
ATTORNEY GENERALOF THE STATEOFIDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

DAVID G. HIGH
Assistant Attorney General

1322



' ,
OPINIONS OF THE ATTORNEY. GENERAL 77-68

.ATTORNEY GENERAL OPINIGN NO. 77-68

TO: Mary Kautz
Clerk of District Court
Washington County Courthouse
Weiser, Idaho 83672

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

May counties which receive federal “in lieu moneys™ pursuant to 31 U.S.C.
1601, et seq., transfer those funds to special purpose districts such as fire
protection districts and cemetery maintenance districts.

CONCLUSION:

“In lieu” federal funds received by a county pursuant to 31 U.S.C. 1601, may
be transferred to other governmental districts within the county.

ANALYSIS:
31 U.S.C. 1601 provides:

Effective for fiscal years beginning on and after October 1,
1976, the Secretary is authorized and directed to make
payments on a fiscal year basis to each unit of local government
in which entitlement lands (as defined in section 1606 of this
title) are located. Such payments may be used by such unit for
any governmental purpose. The amount of such payments shall
be computed as provided in section 1602 of this title.

Thus, the section allows for the “in lieu™ funds to be used by the county “for
any governmental purpose.” Fire protection districts and cemetery maintenance
districts are governmental entities in Idaho and their purposes are governmental
purposes. Therefore, the funds may be used by the county to promote the
governmental purposes of those districts.

The implementing regulations of the Department of Interior are to the same
effect, 43 C.F:R. 1880, et seq. Those regulations provide that the payments are
made to units of general government (i.e. counties). A county, in turn, may use
the moneys for.any:governmental purpose. As provided in 43 C.F.R. 1881.2:

The'monie_s 'paid to entitled units of local éovernment may be
used for any governmental purpose.

Mr. Edward.P. Greenberg is designated by the regulations as the Department
of Interior’s.contact. to; provide information:regarding these regulations. We
called "Mr.::Greenberg -and were : told - that ‘the Department of Interior is
interpreting.31.U:S.C: 1601 ‘and: the implementing regulations as is outlined
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|
above. We also learned that the Department of Interior interprets 31 U.S.C.
1601 as prohibiting any state imposed limitations upon theuse of funds received
so long as the funds are, in fact, being used for some governmental purpose.

It is therefore our opinion that the “in lieu™ funds may be transferred to other
governmental units within the county to be used for a governmental purpose.

AUTHORITIES CONSIDERED:
1. 31 U.S.C. 1601, et seq.
2. 43 C.F.R. 1880, et seq.
DATED this 9th day of December, 1977.
ATTORNEY GENERAL OF THE STATE OF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

DAVID G. HIGH
Assistant Attorney General

ATTORNEY GENERAL OPINION NO. 77-69

TO: Mr. Dan R. Pilkington
Administrator
Division of Purchasing
Department of Administration
Statehouse Mail

Per Request for Attorney General Opinion.
QUESTION PRESENTED:

Can so-called “local funds™ of state educational institutions be handled in a
manner different than General Fund moneys as it relates to the idaho
Purchasing Act.

CONCLUSION:

No. Sections 67-3608 and 67-3611, Idaho Code, require State institutions to
deposit such funds with the State Treasurer at -which time:such funds are
deposited in the General Fund. of the State of Idaho and added to the depositsin
the appropriation of the institution making such a deposit. But, regardless ofits
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General Fund identity, the Idaho Purchasing Act does not exempt such
educational institutions or funds from the requisites of the Act.

ANALYSIS:

Section 67-3608, /daho Code, reads in pertinent part as follows:

Except as otherwise expressly provided by law, all sums of

- money received by any state educational institution, which
belong to thestate of Idaho, or received by any agent, employee
orrepresentative thereof forservices, fees or net deposits, or for
any other purposes whatever, . . . shall be immediately paid by
the person receiving the same to the bursar of sucheducational
institution, who shall deposit the same with the state treasurer
at the time and in the manner required by law. . . . It is hereby
made the duty of the state auditor and state treasurer to enter
the deposits so received in the general fund of the state of
Idaho, and the state auditor shall add the deposits so received
to the appropriation currently available to the said
institution . . .

Section 67-3611, /daho Code, requires that:

All state institutions, educational, charitable, penal and
otherwise, shall beallowed to expend the funds arisingfrom the
sale of services, rentals of personal property, stock, farm or
garden produce, or other goods, or articles produced within or
by the institution, for the maintenance, use and support of said
institution, without reducing the amount ofthe appropriations
made to such institutions; all such sums/aﬁt&iud@{nall be
deposited with the state treasurer and'it is héreby made the duty
of the state auditor and the state treasurer to enter deposits so
received in the general fund of the state, and the state auditor
shall add thedeposits so received to theappropriations made to
such institutions severally; and the sums of money so received
are hereby appropriated from the general fund of the state of
Idaho for the maintenance, use and support of the institution
by which the same are so received; ’

. Although you havenot defined *‘Local funds” in your request for this opinion,
1t is my understanding that you refer to concessions and fees generated by state
educational-institutions over and above their set appropriation. With this in
mind, §§ 67-3608 and 67-3611 specifically require such fees, services, or sale of
goods to be deposited by the institution with the State Treasurer which funds
become a part of the General Fund and return to the institutionas a part of its
appropriation.” Therefore, ‘such funds are to be handled no differently than
General Fund moneys since they do in face become a part of the General Fund.
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However, regardless of the above-cited sections, the Idaho: Purchasing Act
requires institutions of the State to comply with its requisites. As used
throughout the Idaho Purchasing Act, an agency is defined as:

All officers, departments, divisions, bureaus, boards, commis- -
sions and institutions of the state, including the public utilities

commission, but excluding other legislative and judicial

branches of government, and excluding the governor, the

leiutenant governor, thesecretary of state, the state auditor, the
state treasurer, the attorney general, and the superintendent of

public instruction. Idaho Code, § 67-5716(15).

Section 67-5717 goes on to say “that the administrator of the division of
purchasing shall acqulre accordmgto the provisions  of this chapter, all property
for state agencies.” Since State institutions are not exempt from this Act, they
are required to comply with its prowsnons As aresult, it makes no difference as
to whether or not local funds, as cited in this opinion, or general funds are
identified for purchasing purposes. The Idaho Purchasing Act applies to both
such identified funds.

We therefore conclude that local funds, as identified in this opinion, are
required by §§ 67-3608 and 67-3611 to be forwarded to the State Treasurer,

becoming a part of the General Fund, and that regardless of their General Fund
or local fund identity they are not exempted from the Idaho Purchasing Act.

AUTHORITIES CONSIDERED: -
1. Idaho Code, § 67-3608.
2. Idaho Code, § 67-3611.
3. Idaho Code, § 67-5716(15).
4. Idaho Code, § 67-5717.
DATED this 9th day of December, 1977.
ATTORNEY GENERAL OF THE STATEOF IDAHO
WAYNE L. KIDWELL |
ANALYSIS BY:

BILL F. PAYNE .
Deputy Attorney General
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ATTORNEY GENERAL OPINION NO. 77-70

TO: Dale R Chrlstlansen
Director
“ldaho Department of Parks and Recreation
Statehouse Mail

Per Request for Attorney General Opinion.

QUESTIONS PRESENTED:

1. Can the'State Land Board legally issue geothermal and 6il and gas leases
on land which is‘a part of Harriman State Park of Idaho?

2. Do these leases violate the terms of the conveyance agreement from the
Harrimans to the State?

CONCLUSIONS:

1. The State‘of Idaho has reserved the mineral rights in all state lands sold
after July 1,-1923. The State Land Board is authorized by law to lease rights to
mineral exploration on state lands, including lands formerly owned by the state
and sold after July 1, 1923.

2. Restrictive clauses in the conveyance agreement from the Harrimans apply
only to the rights which the Harrimans owned. Since the state reserved mineral
rights to the lands in question, leases for mineral exploration thereon are not in
violation of the conveyance agreement. '

ANALYSIS:

Records of the Idaho Department of Lands indicate that there are four leases
for mineral exploration within the boundaries of Harriman State Park,
including a geothermal lease and an oil and gas lease in both sections 16 and 36 of
T.12N, R.42E. These Sections were sold according to law in 1946 and were
subsequently conveyed to the Harrimans.

ldaho Code, § 47-701, states: o .

. Such deposits [mineral] in lands belonging to the state are
herebj-reserved to the state and are reserved from sale except
upon a rental and royalty basis as herein provided, and the
purchaser: of any-land belonging to the state shall acquire no
right, title, or interest in or to such deposits, and the right of

"“such’purchaser shall be subject to the reservation of all mineral
deposns and to the condmons and hmnauons prescribed by
law . o
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This Section was originally adopted in 1923 and makes clear the intent of the
legislature that the state reserve the mineral rights in all state land sold.
Moreover, State land sale certificates, numbers 22001, 22002, and 21932,
expressly reserved mineral rights in Sections 16 and 36, the lands in question.

A 1936 decision of the Idaho State Supreme Court /n Re Winton Lumber Co.,
57 ldaho 131, 63 P.2d 664 quoted /daho Code, § 47-701, with approval. That
decision dealt with the taxability of the reserved rights in state lands; it was plain
that there was no question that § 47-701 was considered valid by that court. The
states of Utah and Montana have enacted language similar to /daho Code, § 47-
701, and no constitutional challenge has been sustained by the highest courts of
those States. (Montana Revised Codes, 1947, § 81-902; Utah Code Annotated
1953, § 65-1-15). It is evident that the Idaho Legislature has the authority to
reserve mineral rights in State Land. Moreover, no law has been found which
would prevent the Land Board from leasing mineral rights to former state lands
presently controlled by another state agency.

Given the State's expressed reservation of mineral rights in /daho Code, § 47-
701, and in the state land sale certificates for the lands in question, the answer to
the second question is clear. In a conveyance agreement a property owner can
restrict only that property which he owns and controls. Smith & Boyer, Survey
of the Law of Property, pp. 301, 306, 307; 58 C.J.S. Mines & Minerals, § 15, p.
70. Sections 16 and 36 were sold to private citizens who in turn conveyed the
lands to the Harrimans. The original conveyances from the state reserved
mineral rights, and consequently the Harrimans did not receive title to the
mineral rights in Sections 16 and 36. Thus, the restrictions in the conveyance
agreement from the Harrimans to the State do not apply to mineral rights in
these sections. :

The lands contained in the gift from the Harrimans to the State, now known as
Harriman State Park of Idaho, are an extremely valuable asset to the citizens of
Idaho. The State of Idaho, by and through the legislature of 1963, agreed to
abide by the terms. of the conveyance agreement signed in 1961, and the state
reaffirmed its intentions in documents signed in 1973 and 1977. The state Land
Board has not violated the conveyance agreement or the laws of the State of

Idaho in leasing mineral rights to Sections 16 and 36 within the boundaries of
Harriman State Park.

AUTHORITIES CONSIDERED:;
1. Idaho Code, fChapter 7. Title 47.
2. State Land Sale Certificates, Nos. 22001, 22002, and 21932.
3. In Re Winton Lumber Co. 57 ldaho 131, 63 P.2d 664
\4. Smith & Boyer, Survey of the Law of Propérty, .pp. 301,306, 307.

‘5. 54 AmJur 2d, Mines & Minerals, §§ 23-24.
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6. 58 C.J.S., Mines & Minerals, § 15.
7. Chapter 315, 1963 Sessions Laws.
DATED this 9th day of December, 1977.
' ATTORNEY GENERALOFTHE STATE OF IDAHO
WAYNE L. KIDWELL
ANALYSIS BY:

L. MARK RIDDOCH
Assistant Attorney General
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Motor Vehicle Service Contracts

not insurance .........

NURSING, BOARD OF

Nurse practitioners may be regulated

and licensed

OPEN MEETING LAW .
Secret ballot in Idaho House of Representatives

meeting would be in violation of Open

Meeting'Law

Application of Open Meeting Law to

particular. groups and agencies

Executive sessions to consider or
evaluate personnel matters exempt.

Final actions made in open session

.Exchange of information relating to
foreseeable board action must be held in

open meetmg except when executive SCSSlOl’l

. permitted

.................‘-
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PARKS & RECREATION, DEPT. OF
Concurrent Resolutions indicative of legislative
intent but do not supersede or replace laws.
Property can be transferred from one state
agency to another without compensation ... 7764 ....ccuveet

PERMANENT BUILDING FUND

ADVISORY COUNCIL ‘

Legality of using permanent building funds
for building programming and space

planning studies ...............00iaa... 776 ooevvvnnnnns
PERSONNEL COM MISSION
Compensation of overtime hours .......... 77-16 cceeeenn....

PLANNING AND ZONING
Aesthetic controls/police power/ .
condemnation/police power .............. 77-10 . evevnnnnnn.
Validity of ordinances requiring minimum lot
size. Substandard lots mav have to be
combined to comply. Zoning and inverse
condemnation ..........ccicceiqeieanens 77-14 ............
County Commissioners directed to exercise
planning and zoning powers or provide for
planning & zoning commission. Local
governments directed to prepare comprehensive

plans and zoning ordinances .............. 77-22 . ciivvnnnn.
Effect of local planning and zoning requirements
ON State Projects ...o.oeeeeeececacecnnanes 77-37 ceeieenenn..

PROFESSIONAL CORPORATIONS

Powers of professional corporations. May not -
~ engage in activities unrelated to professional

services. May own realty or invest funds ... 77-23 cevvvennn...
PUBLIC BUILDING AUTHORITY

Ownership of buildings erected by Building

Authority does not transfer to the State .... 7749 ............
PUBLIC CONTRACTS '

Engineering services are personal services”

exempt from bidding requirements ........ 7742 ...t

PUBLIC INFORMATION

lnformatlop obtained by publlc ambulance

service in regard to patients is not public

inf ormatlon ............................ 77-52 cceennenn..
PUBLIC LlBRARlES '

‘Applica:i lun of public blddmg laws to

city llbranes ........................... 77-32 .civnnnnn..
PUBLIC WORKS CONTRACTORS

Exclusion of health facilities from state

construction and bidding requirements does
. not exclude: )private: contractors from public

works contractors licensing’ requlrements . 77-11 covvvnee....
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PURCHASING, DIVISION OF
Requnrement of all funds of state: educatlonal
institutions to be handled through

Staté Treasurer
PURCHASING AGENT

“Personal services™ defined relating to duties-
of purchasing agent when bidding process

is required ...........

REFUNDING BONDS

" Advance refunding bonds. No

election required

REVENUE SHARING FUNDS .
Procedure for receipt by counties. Statutes
prohibit “direct deposit-electronic

" funds transfer”

REVENUE & TAXATION, DEPT. OF

State Tax Commission may not release names

of persons or companies receiving sales

tax seller’s permits . ...
State Tax Commission may release information :

to Health & Welfare Dept. from income tax
" returns relating to support of dependents and

location of such persons

Actual and functional use of property is
the primary test for value of real

property

SECRETARY OF STATE

Fees for Financing Statements under U.C.C.

Mutual Savings Bank is a for-profit corporation.

Has no authorized stock and is charged
minimum corporation fee

Names of members of Professional Service
Corporation must appear in corporation
name. An assumed business name properly
filed in county may be used by corporatlon :

SUNSHINE LAW -

Definitions of terms, contrlbutlons and.

expenditures .........

TAXATION

Actual and functional use of property is
primary test for market value of

real property

Discretion to levy tax upon lands,
improvements or personal property i’

a uniform manner ....

Duties of county boards of

equalization

342

QPlNlON ~ PAGE NO.
7769 «covvvennn.. 324
77-17 EEETEETTTEEY 129
7739 covvvinnnnnn 210
77-40 ...covvveee 216

o B 219
7743 ..vnnnnn. 224
1747 oeeeennn.. 235
7746 ..onen...... 233
77-53 vuinnns 253
727 299
7729 i, 172
TT47 i 235
TI48 .. 237



Legislative. prohibition against state ad
valorem tax levies whlle sales tax

isineffect ... o000,

TRANSPORTATION, DEPT. OF
Use and placement of Motor Vehlcle

Caravan Permit fees ...

Legality of mcludmg a value engineering
specification in the standard specnflcatlon

for highway construction

. Advertisement of’ motonst services on
highway signs authorized by law ..... eeeee
Transportation on highways of special
vehicles not meant for highway use ........

TREASURER, STATE

Ability to enter-into joint agreements with
otheér taxing units as to investment of

idlefunds ......c.ooiiiiiiiiiiiiiiiailt,
State quuor Dispensary entitled to receive and

retain interest on idle liquor funds from

State Treasurer .......
. Rotary funds or rotary expense funds are not idle

funds to be invested; they are specially

reserved to pay daily expense ............ “

Overdrafts in: general account, interest

and eharges/ State Deficiency Warrants/

Fire suppresion charges ...... Perereseenes
~ Requirement of all state educational funds to

be handled through State, Treasurer. ........

'WATER-PLAN, STATE

Validity, enactment and effect of

State Water Plan ......

. Relation to ldaho laws and Constltutlon .
‘WATER RESOURCES DEPT. OF
Validity, enactment and effect ’

of State ‘Water Plan ...

| WATER AND SEWER DISTRICTS
" Definition of taxing power/ Mortgage
of property prohibited/ Bondmg

requlrements $oeaeeenin

WORKMEN?’S COMPENSATION
Termination of Rehabilitation Dmsnon

of lndustnal Commnssxon
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