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INTRODUCTION 

Dear Idahoan: 

I take great pride in presenting to you the opinions of the Office of the 
Attorney General for 1 993. The opinions addn.�ss the concerns of four differ­
ent constituencies. 

First and foremost, we answer questions posed by legislators. Three months 
each year the office mobilizes to serve the needs of the Idaho Legislature. We 
review proposed bills and advise sponsors on whether a reviewing court 
would find constitutional defects or any problems with the bill's "fit" into the 
existing Code of statutes. 

Local government questions generally account for the majority of opinions 
each year. Responding to inquiries from cities, counties and other units of 
local government is not one of the Attorney General 's statutory duties. B ut it 
is a task we undertake will ingly so that uniform answers are provided to Idaho 
citizens statewide. 

Our own state agencies account for yet another cluster of opinions. Our 
custom is to seek input from agency deputies in drafting these opinions, but to 
retain final editorial control in  the central office. We find this practice pro­
vides a good balance between insider expertise and outsider objectivity. 

Finally, in recent years, we have found it necessary to address a growing 
number of citizen-sponsored initiatives. The initiative is democracy in  its 
purest form and we take our review responsibilities very seriously. 

Our goal in every opinion is to provide thorough research, solid analysis 
and professional, nonpartisan legal advice. I am pleased with the work con­
tained in  this volume and offer it  to the legal community with pride. 

Best wishes, 

LARRY ECHOHAWK 
Attorney General 
State of Idaho 
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OPINIONS OF THE ATTORNEY GENERAL 

ATTORNEY GENERAL OPINION NO. 93-1 

Mr. Richard H. Schultz, Administrator 
Division of Health 
Idaho Department of Health and Wel fare 
450 W. State Street 
STATEHOUSE M AIL 
Boise, ID 83720 

Per Request for Attorney General's Opinion 

QUESTIONS PRESENTED 

93- 1 

I. As the United States Supreme Court has now rejected the trimester 
approach of Roe v. Wade, 4 1 0  U.S .  l 1 3  ( 1973), are the provisions of Idaho 
Code § 1 8-608 (which track the Roe v. Wade trimester approach in determin­
ing which abortions are permitted in Idaho) valid and enforceable? 

2. What are the Department of Health and Welfare's responsibil ities under 
the requ irements of Idaho Code § 1 8-609? 

3. Does the parental notification provision contained in Idaho Code § I 8 -
609(6) meet federal constitutional requirements? 

4. Does Idaho Code § 1 8-609 contemplate criminal sanctions i f  its require­
ments are violated or does it merely provide c iv i l  immunity to medical practi­
t ioners who comply with its terms? 

5. What agency or entity has the enforcement responsibility for violations 
of Idaho Code, title 18, chapter 6? 

6. Do Idaho's abortion regulations violate a state constitutional right to  
privacy? 

CONCLUSION 

l .  The United States Supreme Court's rejection of Roe v. Wade's trimester 
approach to abortion has l i ttle bearing on the constitutionality of Idaho Code § 
I 8-608. Most of this section is constitutional. H owever, regardless of whether 
a trimester or viabil ity approach is used, the requirement of Idaho Code § 1 8-

5 



93- 1  OPINIONS OF THE ATTORNEY GENERAL 

608(2), that second-trimester abortions be performed in a hospital, continues 
to be unconstitutional under established l aw. 

2. Under Idaho Code § 1 8-609, the Department of Health and Welfare must 
p ublish and make available to abortion providers printed materials containing 
information about fetal development, abortion procedures and risks, and ser­
v ices available to assist a woman through pregnancy, at childbirth and while 
the child is dependent. The department m ust also annually compile and report 
to the publ ic the number of abortions performed in which materials containing 
the information described above were not provided to the pregnant patient. 

3 .  While precedent on this point is not entirely c lear, the parental notifica­
tion provision contained in Idaho Code § 1 8-609(6) would survive a facial 
challenge but is potentially vulnerable to a constitutional challenge under cer­
tain factual circumstances as i t  does not contain any bypass procedure, judi­
cial or otherwise. 

4. It is not clear whether Idaho Code § 18-609 carries with it c riminal 
penalties. Reasonable arguments can be raised on both sides of this issue. It is 
the opinion of this office, however, that the argument against criminal penal­
ties is more persuasive. 

5.  The county prosecutor is responsible for enforcing the criminal provi­
sions of Idaho Code, title 1 8, chapter 6. 

6. While some state supreme courts h ave found a right of privacy i n  their 
state constitutions broader than that contained in the United States 
Constitution, there is nothing i n  Idaho h istory to indicate the Idaho Supreme 
Court would  do l ikewise. 

ANALYSIS 

Question No. 1 :  

You have asked whether the United States Supreme Court's recent rejection 
of Roe v. Wade's trimester approach to abortion issues affects the constitution­
a lity of Idaho Code § 1 8-608. Our opinion is that it does not. However, 
regardless of whether a trimester or viabi l i ty approach is used, Idaho Code § 
1 8-608(2), which requires that second-trimester abortions be performed in a 
hospital, is unconstitutional. 

6 



OPINIONS OF THE ATTORNEY GENERAL 93- 1 

In  Roe v. Wade, the Supreme Court held that a woman has a fundamental 
right to terminate a pregnancy and establ ished what has been characterized as 
a "trimester approach" to govern abortion regulations. Almost no regulation 
was permitted during the first trimester of pregnancy. Regulations designed to 
protect the woman' s  health, but not to further the state's i nterest in potential 
l i fe, were permitted during the second trimester. Finally, during the third 
trimester, when the fetus was v iable, prohibitions were permitted so long as 
they did not jeopardize the l ife or health of the mother. Roe at 1 63-66. 

Last term, in Planned Parenthood of Southeastern Pennsylvania v. Casey, 
1 1 2 S. Ct. 279 1 ( 1 992), the Court, in its 5 to 4 rul ing, reaffirmed a woman's 
constitutional right to have an abortion before the fetus reaches v i ability. 
However, the Court rejected Roe's trimester construct, reasoning that i ts "rigid 
prohibition on all pre-viability regulations aimed at the protection of fetal l i fe 
. . .  undervalue[d] the State's interest in  potential l i fe." Casey at 28 1 8 . The 
Court adopted a new "undue burden" test. Under this test, a state may regulate 
abortion to further i ts interest i n  potential l ife or to foster the health of the 
mother so long as the "purpose or effect" of the regulation is not to p lace "a 
substantial obstacle in the path of a woman seeking an abortion before the 
fetus attains viability." Id. at 282 1 .  Once the fetus is viable, the state may pro­
scribe abortion "except where it is necessary, in appropriate medical judg­
ment, for the preservation of the l ife or health of the mother." Id. at 282 1 .  

Idaho Code § 1 8-608 outlines when abortions are permitted in  Idaho. 
B ecause this statute was authored prior to the Casey opinion, it is largely 
based upon the trimester construct. Thus, Idaho Code § 1 8-608( l )  addresses 
first-trimester abortions, 1 8-608(2) second-trimester abortions and 1 8-608(3) 
third-trimester abortions. The Casey opinion, with its new "undue burden" 
test, does not render this scheme unconstitutional. Casey 's "undue burden" 
test allows even more state regulation in the first two trimesters than did Roe. 
Therefore, regulations contained in Idaho Code § 1 8-608 which were constitu­
t ional under Roe remain so today, regardless of any references to "trimesters" 
i n  the Idaho statute. Moreover, Idaho Code § 1 8-604 defines the second and 
third "trimesters" i n  terms of "viabil i ty" rather than weeks of pregnancy. The 
trimester framework of Idaho Code § 1 8-608 can thus be harmonized with 
Casey 's viability approach. '  

I t  must be noted, however, that regardless of whether a trimester or v iabi lity 
test is used, Idaho Code § 1 8-608(2) does raise constitutional concerns. It 
states that an abortion is not unlawful: 

7 



93- 1  OPINIONS OF THE ATTORNEY GENERAL 

When performed upon a woman who is in the second trimester of  
pregnancy, the same is peiformed in a hospital and is, i n  the judgment 
of the attending physician, in the best medical interest of such preg­
nant woman, considering those factors enumerated in subsection ( 1 )  
of this section and such other factors as the physician deems pertinent. 

(Emphasis added.)  

As this office noted in a 1 983 guideline, the Supreme Court, in  Akron v. 

Akron Center for Reproductive Health, Inc., 462 U.S.  4 1 6  ( 1 983) (Akron I), 
concluded that medical science had advanced so that some second-trimester 
abortions can be safely performed without hospitalization. Op. Idaho Att' y  
Gen. 2 1 8  ( 1 983) .  Therefore, requiring hospitalization for all second-trimester 
abortions is unreasonable and unconstitutional : 

[A]t least during the early weeks lf the second trimester . . .  D & E 
abortions may be performed at an outpatient clinic as in a ful l-service 
hospital . We conclude, therefore, that "preseni medical knowledge," . 
. . convincingly undercuts Akron's j ustification for requiring that al l  
second-trimester abortions be performed in a hospital . . . .  [T]he l ines 
drawn in  a state regulation must be reasonable, and this cannot be said 
of [the second-trimester hospitalization requirement] . 

Akron I at 437-38.  Idaho Code § 1 8-608(2) conflicts with this precedent and 
is, therefore, unconstitutional. 

In sum, the Supreme Court's rejection of Roe 's trimester framework in the 
Casey opinion does not affect the constitutionality of Idaho Code § 1 8-608. 
However, the hospitalization requirement of Idaho Code § 1 8-608(2) contin­
ues to be unconstitutional just as it was prior to the Casey decision.2 

Question No. 2: 

Your second question concerns the Department of Health and Welfare's 
responsibilities under Idaho Code § 1 8-609, which contains Idaho's informed 
consent provisions. It states in pertinent part: 

(2) Jn order to provide assistance in assuring that the consent to an 
abortion is truly informed consent, the director of the department of 
health and welfare shall publish, after consultation with interested 

8 



OPINIONS OF THE ATIORNEY GENERAL 93- 1 

parties, easily comprehended printed material to be made available at 
the expense of the physician, hospital or other facility providing the 
abortion, and which shall contain the following: 

(a) Descriptions of the services available to assist a woman 
through a pregnancy, at childbirth and while the child is depen­
dent, including adoption services, a comprehensive l ist of the 
names, addresses, and telephone numbers of public and private 
agencies that provide such services and financial aid available; 

(b) Descriptions of the physical characteristics of a normal 
fetus, described at two (2) week intervals, beginning with the 
fourth week and ending with the twenty-fourth week of develop­
ment, accompanied by scientifically verified photographs of a 
fetus during such stages of development. The description sha l l  
include information about physiological and anatomical charac­
teristics, brain and heart function, and the presence of external 
members and internal organs during the applicable stages o f  
development; and 

(c) Descriptions of the abortion procedures used in current 
medical practices at the various stages of growth of the fetus and 
any reasonable foreseeable complications and risks to the 
mother, including those related to subsequent child beari11g. 

(3) No abortion shall be performed unless, prior to the abortion, the 
attending physician or the attending physician's agent (i) confirms or 
verifies a positive pregnancy test and informs the pregnant patient of  
a positive pregnancy test, and (ii) certifies in  writing that the materials 
provided by the director of the department of health and welfare have 
been provided to the pregnant patient, if  reasonably possible, at least 
twenty-four (24) hours before the performance of the abortion. If the 
materials are not available from the director of the department o f  
health and welfare, no certification shall be required. The attending 
physician, or the attending p hysician's agent, shal l  provide any other 
information required under this act. In addition to providing the mate­
rial, the attending physician may provide the pregnant patient with 
such other information which in the attending physician's judgment i s  
relevant to the pregnant patient's decision as to whether to  have the 
abortion or carry the pregnancy to term. 

9 



93- 1  OPINIONS OF THE ATIO RNEY GENERAL 

(4) If the attending physician reasonably determines that due to c ir­
cumstances peculiar to a specific pregnant patient, disclosure of  the 
material is likely to cause a severe and long lasting detrimental e ffect 
on the health of such pregnant patient, disclosure of the materials 
shall not be required. Within thirty (30) days after performing any 
abortion without certification and del ivery of the materials, the attend­
ing physician, or the attending physician's agent, shall cause to be 
delivered to the director of the department of health and welfare, a 
report signed by the attending physician, preserving the patient's 
anonymity, which explains the specific circumstances  that excused 
compliance with the duty to deliver the materials. The director of the 
department of health and welfare shall compile the information annu­
ally and report to the public the total number of aborti ons performed 
in the state where delivery of the materials was excused; provided that 
any information so reported shall not identify any physician or patient 
in any manner which would reveal their identities. 

Thus, as set out in Idaho Code § 1 8-609, under Idaho's  informed consent pro­
visions, it is the responsibility of the Department of Health and Welfare to 
publish and make available to abortion providers materials containing:  ( 1 )  
information concerning services available to assist a woman through preg­
nancy, at childbirth and while her child is dependent; (2) descriptions and sci­
enti fically verified photographs of fetal development in two-week intervals; 
and (3) information concerning abortion procedures and risks. I n  addition, the 
department must compile and annually report the number of abortions per­
formed in Idaho where the above-described materials were not provided to the 
pregnant pati�nt. Any information so reported must not identify either physi­
cians or patients. 

This office has previously discussed the constitutionali ty of Idaho's 
informed consent provisions. In 1 983, the Supreme Court struck dow n  an 
informed consent provision similar to that contained i n  Idaho Code § 1 8-609 
(see Akron I) and this office issued a legal guideline questioning the constitu­
tionality of Idaho's statute. Op. Idaho Att 'y  Gen. 2 1 8  ( 1 983). Later, in 1 99 1 ,  
i n  a letter to Representative Chamberlain, w e  again questioned the constitu­
tionality of Idaho's informed consent provision as well as Idaho's 24-hour 
waiting period, relying both upon Akron I and Thornburgh v. American 
College of Obst. and Gyn. ,  476 U.S .  747 ( 1 986). 

The legal landscape has changed s ignificantly since Akron I and 

10 



OPINIONS OF THE ATIORNEY GENERAL 93- 1  

Thornburgh. The Casey decision, d iscussed above, not only adopted a new 
"undue burden" test, it also upheld an informed consent provision and a 24-
hour waiting requirement enacted by the Pennsylvania Legislature. In uphold­
ing these two provisions, the Court stated: 

As we have made c lear, we depart from the holdings of Akron I and 
Thornburgh to the extent that we permit a State to further its legiti­
mate goal of protecting the l ife of the unborn by enacting legislation 
aimed at ensuring a decision that is mature and informed, even when 
in so doing the State expresses a preference for childbirth over abor­
tion. In short, requiring that the woman be infonned of the availability 
of information relating to fetal development and th.! assistance avail­
able should she decide to carry the pregnancy to foll term i s  a reason­
able measure to insure an informed choice, one which might cause the 
woman to choose childbirth over abortion. 

Our analysis of Pennsylvania's 24-hour waiting period between the 
provision of the information deemed necessary to informed consent 
and the performance of an abortion u nder the undue burden standard 
requires us to reconsider the premise behind the decision in Akron I 
invalidat ing a parallel requirement. I n  Akron I we said: "Nor are we  
convinced that the State's legitimate concern that the woman's deci ­
sion be  informed i s  reasonably served by requiring a 24-hour delay as 
a matter of course." 462 U.S. at 450, 1 03 S. Ct.  at  2503 . We consider 
that conclusion to be wrong. The idea that important decisions wil l  be 
more informed and deliberate if they follow some period of reflection 
does not strike us as unreasonable, particularly where the statute 
directs that important information become part of the background of 
the deci s ion. 

Casey at 2824-25.  

Given this recent Supreme Court holding, our office now believes that 
Idaho's  informed consent provision contained in Idaho Code § 1 8-609 does 
not v iolate the United States Constitution. The infonnation provided to the 
pregnant woman in Idaho is  more comprehensive and detailed than that con­
tained in the Pennsylvan ia  statute at issue in Casey. For example, unlike the 
Pennsybania statute, the information contained in Idaho's statute includes sci-

1 1  



93- l OPINIONS OF THE ATIORNEY GENERAL 

entifically verified photographs of fetal development. Moreover, the Idaho 
statute requires that the woman be provided with details of fetal development 
from the fourth to the twenty-fourth week of gestation, as well as a description 
of the abortion procedures used at the various stages of pregnancy and the rea­
sonably foreseeable risks. I n  contrast, the Pennsylvania statute merely 
requires that the woman be informed of the probable gestational age of the 
fetus at the time of the abortion, the nature and risks of the proposed proce­
dure, and the availability of materials which describe the unborn child. Casey, 
1 1 2 S. Ct. at 2822, 2833, 2834. Despite these d ifferences between the Idaho 
and Pennsylvania statutes, it is our opinion that, under the Casey analysis, 
Idaho's statute does not create an "undue burden" on the woman's constitu­
tional right to terminate her pregnancy. Although the information provided to 
the woman is more detailed than that at issue in Casey, it is accurate and fur­
thers the state's legitimate interest in potential life.' 

As to the 24-hour waiting period, this office believes it is also valid. 
Certainly, in a state as rural as Idaho, a waiting period may potentially be bur­
densome upon some women. However, in Hodgson v. Minnesota, 1 1 0 S. Ct. 
2926 ( 1990), the Supreme Court upheld a 48-hour waiting period requirement 
following parental notification. Moreover, Idaho's waiting period need only 
be complied with if "reasonably possible." Idaho Code § 18-609(3). Thus, it i s  
not an inflexible requirement. The Casey and Hodgson holdings, coupled 
w ith the flexibility built into Idaho's waiting period, indicate that the waiting 
period is constitutional.4 

In conclusion, under Idaho Code § 1 8-609, the Department of Health and 
Welfare has a number of responsibilities involving the publication and provi­
sion of materials addressing fetal development, assistance to pregnant women, 
and abortion procedures and risks. The department must also annually report 
the number of cases in which these materials are not provided. These respon­
sibilities appear to comport with constitutional strictures and, under Casey, 
would probably withstand a legal challenge. 

Question No. 3: 

Your third question concerns Idaho Code § 1 8-609(6), the parental notifica­
tion provis ion. Your concern is whether this provision, which contains no 
judic ial bypass procedure, is constitutional. The precedent on this point i s  
murky and the outcome i s  unclear. 

1 2  



OPINIONS OF THE ATTORNEY GENERAL 93- 1  

Idaho Code § 1 8-609(6) states: 

In addition to the requirements of subsection ( l )  of this section, i f  the 
pregnant patient is unmarried and under eighteen ( 1 8) years of age or 
unemancipated, the physician shall provide notice, if possible, of the 
pending abortion to the parents or legal guardian of the pregnant 
patient at least twenty-four (24) hours prior to the performance of the 
abortion. 

Thus, in Idaho, if a pregnant patient is unmarried and under 1 8, her parents 
must be notified "if possible" of the pending abortion. Idaho's statute does not 
define the term "if possible" and contains no bypass procedure, judicial or 
otherwise, to this requirement. Consequently, it is uncertain when notice to 
theparents may be excused. 

I n  H.L. v. Matheson, 450 U.S .  398 ( 1 98 1 ), the Supreme Court upheld an 
almost identical statute. In that case, the Court revi ewed a Utah statute which 
stated that the doctor should: 

Notify, if possible, the parents or guardian of the woman upon whom 
the abortion is to be performed, if she is a minor, or the husband of 
the woman, if she is married. 

While the statute did withstand a facial challenge, the challenger in Matheson 
failed to offer any evidence that she was a mature minor; that is, a minor with 
adequate capacity to give a valid and informed consent. Id. at 406. The Court 
stressed this factor and concluded that, as applied to immature and dependent 
minors, the Utah statute served important state interests. Id. at 4 1 3. The Court 
also held that, as the statute might in the future be construed by the state judi­
c iary to excuse mature minors, the Supreme Court would not invalidate the 
statute based on a facial challenge alone. Id.  at 407. "We cannot assume that 
the statute, when challenged in a proper case, will not be construed also to 
exempt demonstrably mature minors." Id.  at 406. 

Matheson indicates that Idaho's parental notification provision could w ith­
stand a facial challenge. Whether the statute would survive a challenge if a 
minor could prove that she has adequate capacity to give a valid and informed 
consent could depend on the Court construing the " if  possible" language so as 
to exempt demonstrably mature minors. 
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Since Matheson, the Supreme Court has twice more examined parental 
notification statutes .  Unfortunately, neither opinion clarifies the issue. I n  
Hodgson v. Minnesota, 1 10 S .  Ct. 2926 ( 1 990), the Court examined a two-par­
ent notification requirement without a judicial bypass. The Court concluded 
that a two-parent notification provision without a bypass procedure was 
unconstitutional. While this opinion might be interpreted as governing the 
issue at hand, the Court made a further point of distinguishing statutes, such 
as that in Hodgson, which require notification to "two parents," as opposed to 
statutes l ike Idaho's which merely refer to "parents": 

A lthough the Massachusetts statute reviewed in Bellotti v. Baird, 428 
U.S .  1 32, 49 L. Ed. 2d 844, 96 S. Ct. 2857 ( 1 976) (Bellotti I), and 
Bellotti I I  required the consent of both parents, and the Utah statute 
reviewed in H.L. v. Matheson, 450 U.S. 398, 67 L. Ed. 2d 388, IOI S .  
Ct. 1 1 64 ( 1 98 1  ) ,  required notice to "the parents," none of the opinions 
in any of those cases focused on the possible significance of making 
the consent or the notice requirement applicable to both parents 
instead of just one. 

Hodgson at 2938. The Court, after highlighting this fine distinction between 
"two parents" and "parents," did not conclude what the legal consequences 
would be. 

To confound matters, in another opinion issued that same day, Justice 
Kennedy stated that the Court had "not decided whether parental notice 
statutes must contain [bypass] procedures" and that the Court would "leave 
the question open . . . .  " Ohio v. Akron Center for Reproductive Health, 1 10 S .  
Ct. 2972, 2979 ( 1990) (Akron I!). Adding to the confusion, in  his concurring 
opinion, Justice Stevens opined that the Court had "squarely held that a 
requirement of preabortion parental notice in all cases i nvolving pregnant 
minors is unconstitutional" and "although it need not take the form of a judi­
cial bypass, the State must provide an adequate mechanism for cases in  which 
the minor is  mature or notice would not be in her best interests." Akron II at 
2994. (Stevens, J., concurring.) 

Thus, the United States Supreme Court precedent on parental notification 
and bypass procedures is confusing. Nevertheless, it appears that a number of 
the Justices believe there must be some way to e xcuse minors from notifying 
their parents if the minor has adequate capacity to give a valid and informed 
consent or if notification would not be in her best interest. Certainly, 
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Matheson strongly hints at this position and at least Justice Stevens thinks this 
principle has been settled. Whether the mechanism to avoid parental notice 
must be a judicial bypass procedure is uncertain. 

As noted, Idaho Code § 1 8-609(6) contains no express bypass provision, 
judicial or otherwise, nor does it  provide any other formal mechanism for 
exempting mature minors from its terms. However, the statute does require 
parental notification only "if possible," thus seemingly providing a safety 
valve in the notification requirement. Problems with Idaho's statute would 
thus arise only in the unlikely event that the doctor and minor disagree as to 
whether notification is, in fact, "possible." In that situation, the statute does 
not protect the mature minor's decision-making abil ity by affording that minor 
the protection of a formal bypass procedure. Under these circumstances, a 
court reviewing Idaho Code § 1 8-609(6) might well require some bypass 
mechanism to ensure that the mature minor can be excused from the statute's 
terms. While Idaho Code § 18-609(6) could perhaps survive a pure facial 
challenge, if a challenger demonstrated she had adequate capacity to give a 
valid or informed consent or that notification was not in her best interests, it is 
our opinion that the statute would be vulnerable to attack unless a court were 
to find that the safety valve language-"if possible"-is flexible enough to 
provide an outlet for such a challenge. 

Question No. 4: 

You have also asked whether the informed consent provisions in Idaho 
Code § 18-609 carry criminal penalties. Responding to your question requires 
interpretation of language found at Idaho Code § 1 8-609(3): 

No abortion shall be peiformed unless, prior to the abortion, the 
attending physician or the attending physician's agent (i) confirms or 
verifies a positive pregnancy test and informs the pregnant patient of 
a positive pregnancy test, and (ii) certifies in writing that the materials 
provided by the director of the Department of Health and Welfare 
have been provided to the pregnant patient, if reasonably possible, at 
least twenty four (24) hours before the performance of the abortion. 

(Emphasis added.) 

The fundamental rule of statutory construction is to give force and effect to 
legislative intent and purpose. Sherwood v. Carter, 119 Idaho 246, 805 P.2d 
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452 ( 1 991 ) ; Sweitzer v. Dean, 1 1 8 Idaho 568, 798 P.2d 27 ( 1 990). If the lan­
guage of a statute is not ambiguous, the language must be given its plain and 
ordinary reading. Sherwood v. Carter, supra; Bunt v. City of Garden City, 1 1 8 
Idaho 427, 797 P.2d 1 35 ( 1990). The language "no abortion shall be per­
formed unless," by its plain and ordinary meaning, prohibits abortions that do 
not comply with subsection (3). However, it is not clear what legal sanction 
can be imposed against a physician who performs an abortion in violation of 
subsection (3). Although written in mandatory terms, the statute contains no 
express criminal sanction. Because the legislative meaning of the introductory 
language in subsection (3) is ambiguous, a court would apply rules of statu­
tory construction to ascertain the legislature's intent and purpose. In particular, 
a court would examine the legislative history of the statute (Leliefeld v. 

Johnson, 1 04 Idaho 357, 659 P.2d l I I ( 1 983)), and would apply the principle 
that related or s imilar statutes be construed in a consistent fashion ("in pari 
materia"). George W. Watkins Family v. Messenger, 1 1 8  Idaho 537, 797 P.2d 
1 385 ( 1 990). 

A. Legislative History: The 1973 Legislation 

In 1 973, the Idaho legislature enacted Senate Bil l  1 1 84, as amended, which 
is codified as Idaho Code §§ 1 8-604 to 1 8-6 1 5.5 Therefore, Idaho Code § 1 8-
609, as originally codified, was part of a comprehensive act regulating abor­
tions consistent with the Supreme Court's decision in Roe v. Wade. Applying 
the principle of "in pari materia," i t  is necessary to construe Idaho Code § 1 8-
609 in  relation to the other sections of Senate Bill 1 1 84. 

Senate Bill 1 1 84, as adopted and printed in chapter 1 97 of the 1 973 Idaho 
Session Laws, is divided into 1 6  sections. The first section contains a state­
ment of legislative purpose; the second repeals Idaho Code §§ 1 8-60 I and 1 8-
602. Section 3 defines key words, and sections 4, 5 and 6 define criminal 
conduct and applicable criminal penalties. Section 4 provides in pertinent 
part: 

Every person who, except as permitted by this act, provides, supplies 
or administers any medicine, drug or substance to any woman or uses 
or employs any instrument or other means whatever upon any then 
pregnant woman with the intent thereby to produce an abortion shall 
be guilty of a felony . . . .  

(Emphasis added.) Section 5 provides in pertinent part: 

16  



OPINIONS OF THE ATTORNEY GENERAL 93-1 

Except as provided by this act: 

( l )  every person who, as an accompl ice or an accessory to any vio­
l ation of Section 4 of this act, induces or knowingly aids in the pro­
duction or µerformance of an abortion; and, 

(2) every woman who knowingly submits to an abortion or solicits 
of another, for herself, the production of an abortion or who purposely 
terminates her own pregnancy otherwise than by a l ive birth, shall be 
deemed guilty of a felony. 

(Emphasis added.) 

For the purpose of this opinion, the key language in sections 4 and 5 is the 
phrase "except as permitted by this act." This language indicates that, else­
where in the same "act" (Senate Bi l l  1184 ), the legislature spells out the con­
ditions under which abortions may be performed without criminal penalties. 
The authority to perform legal abortions is found in logical sequence in sec­
tion 7 (codified as Idaho Code § 1 8-608), which immediately follows the 
criminal penalty provisions in sections 4, 5 and 6. Section 7 permits abortions 
by physicians under certain conditions within the trimester framework con­
tained in Roe v. Wade. 

Section 8 of Senate Bill 1 184 provides protection from civil liability for the 
physician and hospital based upon the "absence of actual negligence" and the 
dual consent of the patient and her husband (absent abandonment). The intro­
ductory l anguage provides: 

Any physician may perform an abortion not prohibited by this act, 
and any hospital may provide facilities for such procedures without, 
in the absence of actual negligence, incurring civi l  l iability therefor to 
any person, . . . .  

(Emphasis added.) 

The phrase "an abortion not prohibited by this act" obviously refers back to 
section 7 which describes when an abortion is permitted. The focus and pur­
pose of section 8 was embodied in the section heading: "[Pll!ysicians and hos­
pitals not to incur civil liability-consent to abortion-notice." 

1 7  



93- 1 OPINIONS OF THE ATTORNEY GENERAL 

Section 8 was unique in requmng consent not only by the physician's 
patient but also by her husband. Normally, a physician would be required to 
obtain only the consent of a patient who has the legal capacity to give consent. 
The dual consent provision of Section 8 required the physician to overcome 
an additional legal obstacle to avoid civi l  liabil ity even assuming the physi­
cian was not negligent. Therefore, the actual effect of the language in Section 
8 was not to grant immunity to a physician unless the dual consent require­
ment was met. 

As originally enacted, therefore, Idaho Code § 1 8-609 addressed the civi l  
l iability of a physician performing a legal abortion and did not expressly pro­
vide for criminal penalties. Neither the title reference to section 8 ("provi ding 
that physicians may perform, and hospitals may provide, facilities for abor­
tions without civil liability if proper consent is given and providing guidel i nes 
for such consent") nor the section heading for 1 8-609 as codified suggests that 
the legislature intended criminal penalties for a violation of that section. 

Based upon this analysis, it is our conclusion that the legislature did not 
intend in 1 973 to apply the criminal penalties of Idaho Code §§ 1 8-605 or 1 8-
606 to an abortion performed in  compliance with the trimester provisions con­
tained within Idaho Code § 1 8-608 but Jacking the husband's consent as 
required by Idaho Code § 1 8-609. Rather, the sole purpose of 1 8-609 was to 
condition a physician's civil l iability on obtaining consent of both the patient 
and her husband (assuming the physician knew the patient was married or had 
been at any time since conception). 

B. Legislative History: The 1983 Amendments 

In  1 983, the original language of Idaho Code § 1 8-609 was modified i n  two 
significant areas: ( 1 )  the word "informed" was added immediately before the 
word "consent," and (2) the provision requiring the consent of the patient's 
husband was deleted. The remainder of the original 1 973 language was codi­
fied as subsection ( 1 )  to Idaho Code § 1 8-609. The statute still provided 
immunity from civil l iability for physicians and hospitals, but to be guaran­
teed such immunity, the physician was now required to: ( 1 )  "perform an abor­
tion not prohibited by this act," (2) be non-negligent, and (3) obtain the 
patient's "informed" consent. The obstacle to avoiding civil liability was no 
longer "dual" consent but "informed" consent. If the patient did not give such 
consent, the physician would not be protected from civil l iability even assum­
ing the abortion was otherwise legal and the physician was non-negligent. 
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The meaning of "informed" consent was spelled out by the addition of sub­
sections (2) and (3) to Idaho Code § 1 8-609. Subsection (2) imposed a duty 
upon the Department of Health and Welfare to prepare for distribution 
detailed information about adoption servic�s. fetal development, abortion pro­
cedures and medical risks to the patient. Subsection (3) imposed a two-fold 
requirement upon physicians: ( 1 )  to confirm a positive pregnancy test and so 
inform the patient, and (2) to certify in writing that the "informed consent 
materialf>" provided by the Department of Health and Welfare were given to 
the patient at least 24 hours before the abortion. Idaho Code § 1 8-609(3)." 

The question that arises from the 1 983 amendments to Idaho Code § 1 8-
609 is whether the legislature intended to impose criminal penalties against a 
physician for fai lure to comply with the informed consent provisions. We 
shall examine both the legal case for and the legal case against criminal 
sanctions. 

1 .  Criminal Sanctions 

The language in the first line of subsection (3), "[n]o abortion shall be per­
formed unless," is prohibitory on its face and is the foundation for the argu­
ment that the legislature intended to impose criminal sanctions. When a 
statute is amended, it is presumed the legislature intended to change the prior 
law. Nebeker v. Piper Aircraft Corp. , 1 1 3 Idaho 609, 747 P.2d 1 8  ( 1 987). A 
court will construe a statute to avoid surplusage or superfluous language. 
Hartley v. Miller-Stephan, 107 Idaho 688, 692 P.2d 332 ( 1 984 ). Furthermore, 
the legislature is presumed to have consulted earl ier or existing law on the 
same subject. State v. long, 91 Idaho 436, 423 P.2d 858 ( 1 967). 

In 1 973, the legislature authorized only those abortions that complied with 
the conditions described in Idaho Code § 1 8-608. By adding subsection (3) to 
Idaho Code § 1 8-609, the legislature expanded those conditions to include the 
"informed" consent provisions of 1 8-609(3) .  It did so knowing that both Idaho 
Code §§ 1 8-605 and 1 8-606 prohibited all abortions "except as permitted by 
this act." If the legislature did not intend to criminalize abortions that did not 
comply with subsection (3) of ldaho Code § 1 8-609, it did not need to include 
the language "no abortion shall be performed." Subsection ( 1 )  of Idaho Code 
§ 1 8-609 addressed the issue of civil liability of physicians and hospitals. The 
language of subsection (3), "no abortion shall be performed," would be sur­
plus or superfluous unless it went beyond the civil liability of physicians and 
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imposed criminal penalties for fai lure to comply with Idaho Code § 1 8-
609(3). 

The legislative history of Senate Bil l  1 1 2 1  as adopted in 1 983 does not 
reveal any specific discussion of criminal penalties for a violation of Idaho 
Code § 1 8-609. This issue was, however, apparently discussed in 1 982 con­
cerning a predecessor "informed consent" bill that contained the same lan­
guage ("no abortion shall be performed unless"). Reports in the Lewiston 
Morning Tribune and the Idaho Statesman at the time suggested that language 
s imilar to that of Senate Bil l  1 1 2 1  ( 1 983) and Senate Bi l l  1 4 1 5  ( 1982) was 
viewed in 1 982-at least by some-as imposing felony penalties against any 
physician who violated the informed consent provisions of Idaho Code § 1 8-
609. 7 

These points supporting felony penalties for abortions performed i n  viola­
tion of Idaho Code § 1 8-609(3) are reinforced by the fact that, when the sub­
section was enacted in 1 983, Idaho had an unbroken history of a conservative 
and punitive policy toward abortions. The statutes were liberalized solely 
because of decisions of the United States Supreme Court. 

2. lack of Criminal Sanctions 

The more persuasive reading is that Idaho Code § 1 8-609 is not criminally 
enforceable but merely provides civil i mmunity to physicians who comply 
with its terms. To begin with, Idaho Code § 1 8-608, which refers to sections 
of the act which provide for felony sanctions, also states that those sections 
"shall not apply to and neither this act, nor other controlling rule of Idaho law, 
shall be deemed to make unlawful an abortion peiformed by a physician" i f  
the requirements contained within Idaho Code § 1 8-608 are followed. 
(Emphasis added.) This  language, providing that an abortion performed in  
compliance with Idaho Code § 1 8-608 i s  not unlawful, any other provision of 
law notwithstanding, suggests that Idaho Code § 1 8-609 is not criminally 
enforceable. 

Added to this is the contrast between the language of Idaho Code § 1 8-608 
and 1 8-609. If a legislature i ncludes particular language i n  one section but 
omits it from another section of the same act, i t  is presumed to have intention­
ally excluded the particular language. See generally, Kopp v. State, 1 00 Idaho 
1 60, 595 P.2d 309 ( 1979). While Idaho Code § 1 8-608 expressly refers to sec­
tions of the act which provide felony sanctions, Idaho Code § 1 8-609 contains 
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no such reference and would, therefore, be interpreted to have intentionally 
excluded such language. 

Moreover, if it was the intent of the legislature to impose criminal sanctions 
for a violation of Idaho Code § 1 8-609, it was not stated in the title, in the 
statement of purpose or in the fiscal note for Senate Bill 1 1 2 1 .  

Earlier i n  this opinion, we indicated there was limited discussion by the 
legislature of criminal penalties in 1 982 concerning Senate Bill 1 4 1 5  (House 
State Affairs Committee Minutes; Idaho Statesman and Lewiston Morning 
Tribune articles). Reviewing the same sources for 1983 does not reveal any 
discussion related to the imposition of criminal penalties pursuant to Senate 
B i l l  1 1 2 1 .  Although legislative history is typically sketchy, it is unusual that 
the minutes of the testimony of numerous opponents to Senate Bi l l  1 1 2 1  
(including the Idaho Hospital Association and the Idaho Medical Association) 
do not include any recorded objections to the criminal sanctions arguably 
imposed against physicians under Idaho Code § 1 8-609. 

Therefore, if it was the intent of the legislature to change prior law by 
imposing criminal penalties under Idaho Code § 1 8-609, the legislature failed 
to provide notice to the public by appropriate language in the title, in the state­
ment of purpose or in the fiscal note or, apparently, by committee discussion 
or floor debate. Moreover, we found no record in other contemporaneous doc­
u ments of legislative history or related information to signal that it was the 
1 983 legislature's intent to impose criminal penalties by Senate Bi l l  1 1 2 1 .  

Finally, one other rule of statutory construction must be considered. 
Criminal statutes must be strictly construed, "and courts are without power to 
supply what the legislature has left vague." State v. Thompson, 1 0 1  Idaho 430, 
437, 6 14  P.2d 970, 977 ( 1 980) (quoting State v. Hahn, 92 Idaho 265, 267, 44 1 
P.2d 7 1 4, 7 16 ( 1 968)). Given the fai lure of Idaho Code § 1 8-609 to expressly 
provide for criminal sanctions, i t  is our opinion that a court would be reluctant 
to attach criminal penalties to the statute. 

Thus, solid arguments can be made for and against the legislative intent to 
impose criminal sanctions for a violation of Idaho's "informed consent" law. 
A fter careful legal analysis and full consideration of both viewpoints, i t  is the 
opinion of this office that the argument against criminal sanctions is more per­
suasive. Therefore, it is our conclusion that the legislative intent and purpose 
behind Idaho Code § 1 8-609 was to provide legal protection from civil l iabil-
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ity for physicians performing abortions in compliance with both Idaho Code § 
1 8-608 and 1 8-609. Further, it was not the intent or purpose of the legislature 
to impose criminal sanctions against a physician for :ion-compliance with 
Idaho Code § 1 8-609. 

Question No. 5: 

You have also asked what agency or entity has the enforcement responsibil­
ity for violations of the provisions of title 1 8, chapter 6, Idaho Code. Idaho 
Code § 3 1 -2227 provides that: 

[l ]t is hereby declared to be the pol icy of the state of Idaho that the 
primary duty of enforcing all the penal provisions of any and all 
statutes of this state, in any court, is vested in the sheriff and prosecut­
ing attorney of each of the several counties. 

The statute goes on to provide that those officers can call upon municipal 
peace officers and the Department of Law Enforcement when assistance is 
needed. Under Idaho Code § 3 1 -2604, it is the duty of the prosecuting attor­
ney to prosecute all felony criminal actions within his or her county, and all 
misdemeanor actions involving violations of state laws where the arresting or 
charging officer is a state or county employee. The city attorney or contract 
counsel has responsibility for prosecuting state misdemeanors committed 
within the municipal limits. Idaho Code § 50-208A. These provisions are fully 
applicable to the provisions of Idaho Code § 1 8-605, 1 8-606 and 1 8-607 mak­
ing certain violations criminal offenses. Thus ,  prosecutions for unlawful abor­
tions under Idaho Code § 1 8-605 and 1 8-606, which are declared to be 
felonies, would be the responsibility of the prosecuting attorney. 

Question No. 6: 

Your final inquiry concerns the Idaho Constitution. You asked whether arti­
cle l ,  sections l and 2 1 ,  of the Idaho Constitution contain a right of privacy 
which might be violated by the provisions of title 1 8, chapter 6, Idaho Code, 
even if federal constitutional mandates are met. 

Certainly, a state supreme court may construe its own state constitution 
more broadly than the United States Constitution. Indeed, a number of state 
courts that have considered the abortion issue have afforded greater individual 
rights to their citizens under their state constitutions than those recognized 
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under the United States Constitution. See, e.g. , Committee to Defend 
Reproductive Rights v. Myers, 625 P.2d 779 (Cal. App. 1 98 1  ); Doe v. Maher, 
5 1 5 A.2d 1 34 (Conn. Super. Ct. 1 986). The Idaho Supreme Court has already 
held that it may afford citizens greater protection under the Idaho Constitution 
than is afforded under the United States Constitution. See, e.g. , State v. 
Guzman, _ Idaho _ , _ P.2d _ (slip op. no. 1 26, Nov. 5, 1 992); 
Hellar v. Cenarrusa, 1 06 Idaho 586, 682 P.2d 539 ( 1 984). Additionally, in 
Murphy v. Pocatello School District No. 25, 94 Idaho 32, 480 P.2d 878 ( 1 97 1  ), 
the Idaho Supreme Court appeared to recognize a right of privacy in our state 
constitution. 

Despite these holdings, it is our opinion that i t  would be premature and 
speculative to assume the Idaho Supreme Court would be willing to go 
beyond Casey and other federal precedent. Until 1 973, when Roe v. Wade was 
decided, abortion was criminalized in Idaho and, in fact, was a crime when 
our constitution was adopted. See Idaho Crimes & Punishment, 1 864, 42. 
Worth noting is State v. Alcorn, 7 Idaho 599, 64 P. 10 14  ( 190 1 ), an early Idaho 
Supreme Court opinion characterizing abortion as both i llegal and immoral. 
There is little in the history or tradition of this state to indicate that the framers 
of our constitution intended to protect a woman's right to terminate her preg­
nancy. This is not to suggest that our state constitution is necessarily frozen as 
of a century ago, but merely that, at this point, neither Idaho history nor legal 
precedent suggests that our state constitution is more protective of abortion 
rights than is the United States Constitution. 
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' Not only does Idaho Code § 1 8-608 track Roe 's trimester framework, it also closely tracks 
Roe's reasoning that, in the first trimester, it is the physician, in consultation with the pregnant 
woman, who determines whether an abortion should be performed. See Roe, 4 1 0  U.S. at 1 63 ;  
Idaho Code § 1 8-608. Since Roe, the Supreme Court has stated that i t  is the woman 's liberty 
interest in retaining "the ultimate control over her destiny and her body" which is constitution­

ally protected. Casey, 1 1 2 S.  Ct. at 28 1 6. While the focus of Idaho Code § 1 8-608 is on the 
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physician's  judgment, this focus was intended to parallel the holding of Roe. It is, therefore, our 

opinion that a reviewing court would not interpret Idaho Code § 1 8-608 so as to diminish the 
wo1111m 's right to abortion that was established in Roe. 

' The language of Idaho Code § 1 8-608(3 )-which prohibits third-trimester abortions unless 
"undertaken for preservation of the l ife of a pregnant patient"-nmy also raise constitutional 
difficulties. In Casey, the Court stated that post-viability abortions may be proscribed unless 
necessary "for the preservation of the life or health of tht! mother." Casey at 282 1 (emphasis 
added) . If a court were to read Idaho Code § 1 8-608(3) as not contain ing an exception for the 
preservation of the pregnant woman's  health, the statute would, therefore, be unduly restrictive. 

' It is important to note that, while Casey allows a state to provide a woman with information 
which "might cause the woman to seek childbirth over abortion," such information must be 
"truthful and not misleading." Casey at 282 1 ,  2823. Idaho Code § 1 8-609 expressly states that 
the photographs provided to the mother be "scientifically verified." Of course, under Casey, it 

is  t!ssential that all other infonnation provided also be accurate. 

' The Fifth Circuit recently addressed an argument that a 24-hour waiting period constitutes an 
undue burden in rural states. Rejecting this argument. the court stated: 

In their post-Casey supplemental brief, plaintim reduce their argument to the apho­

rism"Mississippi ain't Pennsylvania," stating, "The record in this case proves what all 

know empirically: Mississippi ain' t  Pennsylvania." This speaks volumes about the inva­
lidity of their challenge to the M ississippi Act on its face; in fact, no more really need be 
said. 

Barnes \'. Moore, 970 F.2d 1 2, 1 5, n.5 (5th Cir. 1992), cert. denied, _ U . S . _  ( 1 992). 

' Senate Bi l l  1 1 84 repealed existing code sections prohibiting abortions contained in Idaho Code 
§§ 1 8-60 I and 1 8-602 that would not survive constitutional challenge based upon the 1 972 
United States Supreme Court decision in Roe v. Wade. 

' The new language added in 1 983 also provided certain escape clauses for physicians that 
excused the requirement to provide the Department of Health and Welfare materials to the 
physician's patient. 

' In 1 983, neither the minutes for the senate and house state affairs committees nor newspaper 
articles in the Idaho Statesman and Lewiston Morning Tribune reflected any discussion of the 
issue of criminal penalties pursuant to Senate Bi l l  1 1 2 1 .  In 1982, the minutes for Senate B i l l  

1 4 1 5  in the senate and house state affairs committees do not reflect any discussion of criminal 
penalties except a brief reference in the House State Affairs Committee to a question by Rep. 

Bengson to the bill's sponsor, Senator Watkins, "about a penalty." The senator's response was, 

"The penalty was presently in the law." The senator's response may be referring to Idaho Code 
§ 1 8-609, although that conclusion would be contrary to our interpretation of that section prior 

to its amendment in 1 983. In 1 982, both the Idaho Statesman and the Lewiston Moming 

Tribune contained references that support the view that felony penalties could be imposed 

under the present language of Idaho Code § 1 8-609. In reference to Senate Bi l l  1 4 1 5, the 

Lewiston Morning Tribune reported, "Senate Bi l l  1 4 1 5, however, requires physicians to obtain 
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' informed consent' from any patient before an abortion is performed and makes failure to do so 
a felony . . . .  It requires doctors to provide the materials at least three hours before an abortion 
is performed leaving open the possibility of a 'two-hour and 59-second felony,' according to 
I MA representative, Tim Hart." Lewiston Morning Tribune, March 1 2, 1 982. The Idaho 

Statesman wrote, "Senate Bill 1 4 1 5  sponsored by Sen. Dane Watkins, R-ldaho, would mandate 
that doctors give abortion patients the materials at least three hours before the operation. Those 
who failed to do so could be prosecuted." Idaho Statesman, March 1 2, 1 982. 
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ATTORNEY GENERAL OPINION NO. 93-2 

Mr. Ken Patterson, Administrator 
Division of Family and Children's Services 
Idaho Department of Health and Welfare 
450 W. State Street, Third Floor 
STATEHOUSE MAIL 
Boise, ID 83720 

Per Request for Attorney General 's Opinion 

QUESTIONS PRESENTED 

I .  What are the responsibilities of school personnel in reporting suspected 
child abuse? 

2. Does the Idaho Department of Health and Welfare have the authority to 
investigate within school facilities repo1ts of child abuse, abandonment and 
neglect? 

3. Does the authority to investigate reports of child abuse, abandonment 
and neglect include the authority to determine who may be present and/or par­
ticipate in the interview process? 

4. What is the potential l iability for school personnel if investigations are 
conducted in school faci lities? 

5. What are the requirements for parent notification of child protection 
investigations? 

For the purposes of this opinion, there is no distinction made between pub­
lic and private schools. 

CONCLUSION 

1 .  School personnel  must report all i nstances of suspected chi ld abuse, 
abandonment and neglect to either law enforcement or the Department of 
Health and Welfare within 24 hours of d iscovery. Fai lure to do so i s  a 
misdemeanor. 
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2. The Department of Health and Welfare has the authority to investigate 
reports of suspected child abuse, abandonment and neglect. The department's 
authority to investigate extends to school faci lities. The investigation should 
proceed in accordance with governing statutes, the department's promulgated 
rules, and internal policies. 

3 .  The authority of the Idaho Department of Health and Welfare to investi­
gate reports of child abuse, abandonment and neglect includes the abi lity to 
determine who may be present and/or participate in the interview process. 

4. School personnel incur no liability for allowing use of school faci lities 
for purposes of child abuse investigation so long as the reporting was done in 
good faith and without malice. 

5 .  Interviews of suspected victims of child abuse, abandonment and neglect 
without parental consent or notification do not violate the parent's right to pri­
vacy in family relationships and the responsibil ity of notification is that of the 
Department of Health and Welfare. 

ANALYSIS 

Question No. 1 :  

Idaho is one of many states which has mandatory reporting requirements 
when child abuse, abandonment or neglect is suspected. Case law c learly 
upholds the validity of these statutes in that they are neither far reachi ng nor 
unconstitutional. Jett v. State, 605 So. 2d 926 (Fla. App. 1 992); People v. 
Hedges, 1 3  Cal. Rptr. 2d 4 12  (Cal. Super. Ct. 1 992) ; Morris v. Coleman, 1 94 
Mich. App. 606, 488 N.W.2d 464 (Mich. App. 1 992). 

Idaho Code § 1 6- 1 6 1 9  provides: 

Any physician, resident on a hospital staff, intern, nurse, coroner, school 
teacher. day care personnel, social worker, or other person having reason to 
believe that a child under the age of eighteen ( 1 8) years has been abused, 
abandoned or neglected or who observes the child being subjected to condi­
tions or circumstances which would reasonably result in abuse, abandonment 
or neglect shall report or cause to be reported within twenty-four (24) hours 
such conditions or circumstances to the proper law enforcement agency or the 
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department [of health and wdfarej .  The department shall be informed by law 
enforcement of any report made directly to it. 

(Emphasis added.) Idaho Code § 1 6- 1 602 defines "abused," "abandoned" and 
"neglected" as follows: 

(a) "Abused" means any case in which a child has been the victim of: 

( 1 )  Conduct or omission resulting in skin bruising, bleeding, 
malnutrition, burns, fracture of any bone, subdural 11ema'!Oma, 
soft tissue swelling, failure to thrive or death, and such condition 
or death is not justifiably explained, or where the history given 
concerning such condition or death is at variance with the degree 
or type of such condition or death, or the circumstances indicate 
that such condition or death may not be the product of an acci­
dental occurrence; or 

(2) Sexual conduct, including rape, molestation, incest, prostitu­
tion, obscene or pornographic photographing, filming or depic­
tion for commercial purposes, or other similar forms of sexual 
exploitation harming or threatening the child's health or welfare 
or mental injury to the child. 

(b) "Abandoned" means the failure of the parent to maintain a normal 
parental relationship with his child, including but not limited to rea­
sonable support or regular personal contact. Failure to maintain this 
relationship without just cause for a period of one ( 1 )  year shall con­
stitute prima facie evidence of abandonment. 

(s) "Neglected" means a child: 

( 1 )  Who is without proper parental care and control, or subsis­
tence, education, medical or other care or control necessary for 
his well-being because of the conduct or omission of his parents, 
guardian or other custodian or their neglect or refusal to provide 
them; provided, however, no child whose parent or guardian 
chooses for such child treatment by prayers through spiritual 
means alone in l ieu of medical treatment, shall be deemed for 
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that reason alone to be neglected or lack parental care necessary 
for his health and well-being, but further provided this subsec­
tion shall not prevent the court from acting pursuant to section 
1 6- 1 6 1 6, Idaho Code. 

The statute clearly requires anyone, specifically teachers and other employ­
ees within a school system, to report suspected child abuse, abandonment and 
neglect to the department of health and welfare or law enforcement. The 
reporting party is immune from criminal and civil liabil ity so long as he or she 
has reason to believe that a child has been abused, abandoned or neglected 
and, acting upon that belief, makes a report of abuse, abandonment or neglect 
as required in section 16- 1 6 19  of the Idaho Code. Any person reporting in bad 
faith or with malice is not immune from liabil ity. 

Although "reasonable belief' is not defined within Idaho Code, the ele­
ments of abuse, abandonment or neglect are in Idaho Code § 1 6- 1 602(a)(b)(s). 
This does not mean school personnel must report every bruise or scratch 
noticed on a child. Mattingly v. Casey, 509 N.E.2d 1 220 (Mass. App. Ct. 
1 987) "It requires reporting on a basi s  of indicators which give reasonable 
cause to believe that a child is being abused. That conclusion requires an ele­
ment of judgment to separate an incident from a pattern, the trivial from the 
serious." Id. at 1222-23 . The "reasonable belief' standard is what a similarly 
situated person would do under similar circumstances. White by White v. 

Pierce County, 797 F.2d 8 1 2  (9th Cir. 1 986). 

Forming a "reasonable belief," however, does not reach the level of per­
forming a preliminary investigation. A preliminary investigation may include 
interviewing the child, family members, or collateral contacts, physically 
examining the child, and detennining whether a valid child abuse complaint 
exists. IDAPA 1 6.06.01 300- 1 6.06.0 1 302 et seq. , 16.06.0 1 3 10, 1 6.06.0 1 3 1 1 ,  
and 1 6.06.0 1 3 1 5  et seq. The responsibility to perform the preliminary investi­
gation is that of the Department of Health and Welfare. Therefore, school per­
sonnel have no obligation to perform any further inv·.!stigation once the 
suspected abuse is reported. 

It should be noted that communications regarding child abuse, abandon­
ment and neglect disclosed between a child and the child's counselor, psychol­
ogist, or clergy are not confidential and are subject to disclosure to the 
Department of Health and Welfare. Idaho Code § 9-203(3) and (6); Jett v. 

State, 605 So. 2d 926 (Fla. App. 1 992); People v. Hed15es, 1 3  Cal . Rptr. 2d 
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4 1 2  (Cal . Super. 1992). In other words, the confidential nature of communica­
tions between a counselor and a student is testimonial only and does not apply 
to child protection cases. 

Question No. 2: 

You next ask whether the authority of the Department of Health and 
Welfare to investigate reports of child abuse, abandonment and neglect 
extends within school facil ities .  

The Idaho Legislature has clearly placed the authority and responsibi lity to 
investigate reports of child abuse, abandonment and neglect in the Idaho 
Department of Health and Welfare. Idaho Code § 1 6- 1 60 I provides: 

The policy of the state of Idaho is hereby declared to be the estab­
lishment of a legal framework conducive to the judicial processing of 
child abuse, abandonment and neglect cases, and the protection of 
chi ldren whose life, health or welfare is endangered. Each child com­
ing within the purview of this chapter shall receive, preferably in his 
own home, the care, guidance and control that will promote his wel­
fare and the best interest of the state of Idaho, and if he is removed 
from the control of his parents, guardian or other custodian, the state 
shall secure adequate care for him; provided, however, that the state 
of Idaho shall, to the fullest extent possible, seek to preserve, protect, 
enhance and reunite the family relationship. This chapter seeks to 
coordinate efforts by the state and local public agencies, in coopera­
tion with private agencies and organizations citizens' groups, and 
concerned individuals, to: 

( 1 )  preserve the privacy and unity of the family whenever 
possible ;  

(2) take such actions as  may be necessary and feasible to prevent 
the abuse, neglect or abandonment of children. 

Idaho Code § 56-204A provides: 

The state department [of health and welfare] is hereby authorized 
and directed to maintain, by the adoption of appropriate rules and reg-
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ulations, activities which, through social casework and the use of 
other appropriate and available resources ,  shall embrace: 

(a) Protective sen1ices on behalf of children whose opportunities 
for normal physical ,  social and emotional growth and development 
are endangered for any reason ;  

Such rules and regulations shall provide for: 

( l )  Receiving from any source and investigation all reason­
able reports or complaints of neglect, abuse, exploitation or 
cruel treatment of children;  

(2) Initiation of appropriate services and action where indi­
cated with parents or other persons for the protection of children 
exposed to neglect, abuse, exploitation or cruel treatment. 

(Emphasis added. )  

The legislature has clearly indicated the i ntent to protect children from 
abuse. In a declaratory judgment action involving the exact question you pose, 
it was held that such specific child protection statutes and pol icies giving 
school boards power to control activities occurring at schools. Decatur City 
Board of Ed11cation v. Aycock, 562 So. 2d 1 33 l (Ala. Civ. A pp. l 990). 
Department employees investigating child abuse cases are defined as law 
enforcement agents. Idaho Code § 9-337(5). Therefore, the scope of  the Idaho 
Department of Health and Welfare' s  authority is not l imited by statute and 
extends into all public and private facilities, including school faci l i ties, just as 
law enforcement's authority is not l imited when investigating crimes commit­
ted by youth. Idaho Code § 1 6- 1 8 1 1 .  

Question No. 3 :  

You next ask whether the authority of the  Department of  Health and 
Welfare to investigate reports of child abuse, abandonment or neglect includes 
the authority to determine who may be present and/or participate in the inter­
view process. 
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Title 6, chapter 1 ,  of the Rules and Regulations Governing Social Services 
sets forth the procedures which the department must follow when investigat­
ing child abuse. IDAPA 1 6. 1 6.0 1 3000 et seq. Those procedures include 
assigning the case for investigation, investigating the complaint, entering the 
complaint on a "Child Neglect and Abuse Register," and forwarding this 
information to law enforcement. All complaints are deemed "reasonable for 
purposes of preliminary investigation unless" the information received dis­
credits the report beyond reasonable doubt. IDAPA 16.06.0 1 30 1 ,0 l (a)(b)(c) 
and (d). The internal policy of the Department of Health and Welfare directs 
how investigations are to proceed. 

In making investigations, the Department of Health and Welfare "shall use 
its own resources, and may enlist the cooperation of peace officers for phases 
of the investigation for which they are better equipped." Idaho Code § 1 6-
1 625. Idaho Code § 1 6- 1 627 grants great latitude to the Department of  Health 
and Welfare in determining how investigations of child abuse cases should  
proceed by  requiring that the provisions of the Child Protective Act be "liber­
ally construed." 

It is presumed that the Department is in the best position to make decisions 
regarding the protection of children and their families. The Department has 
staff trained in dealing with all aspects of child abuse from the recognition of 
abuse to the removal of children from dangerous environments. The 
Department's services must also include assistance and support for the fami­
l ies  of  the abused child. Idaho Code § 1 6- 1 60 l .  

The importance of properly handling child abuse investigations becomes 
apparent with State v. Wright, 1 1 6 Idaho 382, 775 P.2d 1 224 ( 1 989). In 
Wright, the Idaho Supreme Court excluded hearsay testimony regarding the 
statements of a 2+-year-old v ictim given to a pediatrician from the criminal 
trial because the statements were taken outside the scope of a proper  investi­
gation. Wright was appealed to the Uni ted States Supreme Court. Idaho v. 

Wright, l l 0 S .  Ct. 3 1 39 ( 1990). The United States Supreme Court ruled that in  
order for hearsay statements to  be  admissible at trial ,  the i nvestigation must be 
free from any suggestive or intimidating procedure by participants. Wright, 
1 1 0 S. Ct. at 3 1 42: 

The purpose of an in-5chool interview outside the presence of par­
ents, guardians, or other persons responsible for the care of the chi ld 
is so that welfare officials and police officers may obtain an untainted 
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interview. R.S. v. State of Minnesota and Hennepin County, 459 
N.W.2d 680, 687 ( 1 990) .  

The dangers of not conducting a proper investigation are obvious. The 
presence of school officials coul d  hinder the investigation itself, involve a 
potentially i ntimidating authority figure, and taint potential evidence for 
future court proceedings. Therefore, the determination of who should be pre­
sent during the course of a chil d  abuse investigation is solely within the dis­
cretion of the Department of Health and Welfare and law enforcement. The 
department i n  its sole discretion may exclude school personnel from the 
interview. 

The same conclusion was reached by the Court of Civil Appeals of 
Alabama in Decatur City Board of Education v. Aycock, 562 So. 2d 1 33 1  
( 1 990). In that case, several local school boards had adopted a policy "deny­
ing private, on-campus interviews to [the Alabama Department of Human 
Resources] in every i nstance . . . .  " 562 So. 2d at 1 33 1 -32. The school boards 
insisted that school personnel needed to be present at the i nvestigative inter­
view "to protect the child's welfare, to limit the potential liability of  the 
Bards, and to fulfill an obligation to the parents and the children." Id. at 1 334. 
The boards argued further that their organic statutes gave "them the power to 
control all activities occurring at schools and involving school children." Id. 

The court in Decatur agreed with the Department of Human Resources that 
private interviews with an alleged victim of child abuse were needed to estab­
l ish rapport with the child and to avoid embarrassment for the child. They 
stressed the need for special training for those present at interviews to learn to 
relate at the child's level, to learn to use specific interview techniques to 
enhance abil i ty to elicit information, and to learn not to react to the child's 
statement about abuse. 

The Alabama court, ,-elying on much the same general statutory framework 
as exists in Idaho, concluded: " [T]here is no reasonable justification for, or 
right to, the Boards' pol icy requiring that an official school representative be 
present at all interviews, . . . " We are convinced an Idaho court would reach 
the same conclusion. 
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Question No. 4: 

You next ask whether school personnel expose themselves to liability i f  
investigations are conducted in school facilities. 

Idaho Code § 33-601 (7) authorizes and directs the board of trustees of each 
school district to use "any school building of the district . . .  for any publ ic 
purpose." The policy of the Child Protective Act establishes that the coordina­
tion between state and local public agencies to prevent child abuse should be 
considered to be such a public purpose. Idaho Code § 1 6- 160 l ;  Decatur City 
Board of Education v. Aycock, 562 So. 2d 1 33 1 ,  1 334 (Ala. Civ. App. 1 990). 
Moreover, the Department of Health and Welfare is required to cause a child 
abuse investigation to be made in accordance with the Child Protective Act as 
appropriate under the circumstances. Idaho Code § 1 6- 1 625. 

Idaho Code § 1 6- 1620 provides immunity to any person who has reason to 
believe that a child has been abused, abandoned or neglected and acts upon 
that belief. Thus, so Jong as the school official does not report in bad faith or 
with malice, Idaho Code § 16- 1620 will provide protective immunity. The 
qualified good faith standard is what a similarly situated person would do 
under similar circumstances. White by White v. Pierce City, 797 F.2d 8 1 2  (9th 
Cir. 1 986). Such immunity extends to participating in any judicial proceeding 
resulting from such reporting. The school district or school employees wil l  not 
incur liabi lity for al lowing use of school faci l ities for such a purpose. Idaho 
Code § 6D904( 1 ) . 

A school district may be liable for negligence if the danger noted in the Act 
should have been "protected against by the District" or i f  either Jaw enforce­
ment or the Department of Health and Welfare is obstructed from completing 
a proper investigation. Boykin v. District of Columbia, 484 A.2d 560 (D.C. 
App. 1 984 ) ; State v. Wright, supra. Therefore, if a school district refuses to 
allow the Department of Health and Welfare access to a child at any time, 
thereby delaying the investigation of the allegation, the protection of that child 
may be hindered. Balancing the respective interests, i t  is more l ikely that l i a­
bility could be incurred by hindering, delaying or obstructing a child protec­
tion investigation than by permitting it to proceed as authorized by the 
governing law. The publ ic interest wi l l  best be served by allowing the child 
protective professionals to do their jobs. 

It should be noted that the Public Records Act states that the Idaho 
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Department of Health and Welfare is a "law enforcement agency" in perform­
ing its duties under the Child Protective Act. To this extent, its social workers 
are law enforcement officers. Idaho Code § 9-337(5). Thus, there may also be 
criminal l iability against school officials should a law enforcement officer be 
obstructed from discharging his or her duty when investigating a child abuse 
report just as if they hindered a peace officer's  investigation of any other 
crime. Idaho Code § 1 8-705. 

Question No. 5: 

Your final question asks whether parents must be notified of child protec­
tion investigations. 

The very nature of a child abuse investigation and the fact that parents can­
not invoke a legal privilege to prevent a child from testifying against them in  
Child Protective Ac t  cases negates the  requirement for parental consent or 
notification prior to interviewing the child. Idaho Code § 9-203(7). 

Interviewing the suspected victim of child abuse without parental consent 
or notification, even when the "identification of the perpetrator is unknown, is  
a reasonable means to effectuate the state's interest in identifying and protect­
ing abused children." R.S. v. State of Minnesota and Hennepin County, 459 
N.W. 2d 680, 690 ( 1 990). 

The responsibility of notifying parents is that of the Department of Health 
and Welfare and is not required until such time as the department deems i t  
necessary to ensure the best interest and needs of the child are met. 

1 .  Idaho Code: 

§ 6-904( 1 ) .  
§ 9-203(3) .  
§ 9-203(6). 
§ 9-203(7). 
§ 9-337(5). 
§ 1 6- 1 60 1 .  
§ 1 6- 1 602 
§ 1 6- 1 6 1 9. 

AUTHORITIES CONSIDERED 
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§ 1 6- 1 620. 
§ 1 6- 1 625. 
§ 1 6- 1627. 
§ 1 6- 1 8 1  l .  
§ 1 8-705. 
§ 33-60 1 (7). 
§ 56-204A. 

2. IDAPA: 

1 6.06.01 300 
1 6.06.0 1 30 l 
1 6.06.0 1 302 
1 6.06.01 303 
1 6.06.01304 
1 6.06.0 1 305 
1 6.06.0 1 3 1 0  
1 6.06.01 3 1 1  
1 6.06.01 3 1 5  et seq. 

3. U.S. Supreme Court Cases: 

Idaho v. Wright, 1 10 S .  Ct. 3 1 39 ( 1 990). 

4. Idaho Cases: 

State 1•. Wright, 1 16 Idaho 382, 775 P.2d 1 224 ( l  989). 

5. Other Cases: 

Boykin v. District of Columbia, 484 A.2d 560 (D.C.  App. 1 984). 

Decatur City Board of Education v.  Aycock, 562 So. 2d 1 33 1  (Ala. Civ. 
A pp. 1990). 

Jett v. State, 605 So. 2d 926 (Fla. App. 5 Dist. 1992). 

Mattingly v. Casey, 509 N.E.2d 1 220 (Mass. App. Ct. 1987). 
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Morris v .  Coleman, 1 94 Mich. App. 606, 488 N.W.2d 464 (Mich. App. 
1 992). 

People v. Hedges, 10 Cal. App. 4th. Supp. 20, 13 Cal. Rptr. 2d 4 12  (Cal . 
Super. 1992). 

R.S. v. State of Minnesota and Hennepin County, 459 N .W.2d 680 ( 1990). 

White by White v. Pierce City, 797 F.2d 8 1 2  (9th Cir. 1 986). 

DATED this 24th day of March, 1 993 .  

Analysis by: 

Ann Cosho 
Deputy Attorney General 

LARRY ECHOHAWK 
Attorney General 
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ATTORNEY GENERAL OPINION NO. 93-3 

Olivia Craven, Executive Director 
Idaho Commission of Pardons and Parole 
280 North 8th, Suite 140 
STATEHOUSE MAIL 
Boise, ID 83720 

Per Request for Attorney General's Opinion 

QUESTION PRESENTED 

May the Commission of Pardons and Parole  commute an indeterminate 
sentence to a lesser fixed term for purposes of the Prisoner Transfer Treaty 
between the United States and Mexico? 

CONCLUSION 

The Commission may indeed commute an indeterminate sentence to a 
lesser fixed term for the purposes of complying with the Prisoner Transfer 
Treaty. 

ANALYSIS 

You have asked whether the Commission of Pardons and Parole has the 
power to commute an indeterminate sentence to a lesser fixed sentence. The 
inquiry stems from the special conditions imposed by the Prisoner Transfer 
Treaty between the United States and Mexico. The treaty allows for the trans­
fer of a p risoner of Mexican nationality serving time in the United States to 
Mexico, i n  order to serve out the remaining sentence in his or her home coun­
try. Because Mexico does not have a parole system, the Mexican authorities 
cannot accept a prisoner unless sentenced to a t ime certain .  

Apparently, thirteen Mexican nationals serving time in  Idaho prisons have 
requested that they be returned to Mexico under the terms of the treaty. All of  
these individuals are currently serving indeterminate sentences. In order to 
facilitate the transfer of these prisoners, the Commission wishes to commute 
each of the indeterminate sentences to lesser fixed terms. 

It is beyond argument that the power to grant a commutation is vested i n  
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the commission. Idaho Constitution art. 4, sec. 7; State v. Beason, 1 1 9 Idaho 
1 03 ,  803 P.2d 1009 (Ct. App. 199 1 ). A commutation "diminishes the severity 
of a sentence, e.g. , shortens the term of punishment." Standlee v. State, 96 
Idaho 849, 852, 538 P.2d 778 ( 1975). 

The question that remains is whether a sentence that is changed from an 
indeterminate term to a shorter fixed term can be considered to be diminished. 
This issue was answered by the Attorney General in 1 984: 

Of particular concern is the possibility that the commission, by 
commuting an indeterminate sentence to a fixed term sentence, can 
deprive the inmate of a parole date arising earlier than the date of 
expiration of the fixed term. Would such a commutation actually 
increase the severity of the adjudged sentence? Under the indetermi­
nate sentence statute, Idaho Code § 1 9-25 1 3, an offender is theoreti­
cally eligible for parole the day of being sentenced to the custody of 
the state board of correction. Idaho Code § 20-223 requires certain 
other offenders to serve one third or five years of their sentence 
before being eligible for parole. An offender serving a fixed term sen­
tence under Idaho Code § 1 9-25 1 3A, however, is not eligible for 
parole. See Attorney General Opinion 82-9. The commutation of a 
1 5-year indeterminate sentence to, say, a I O-year fixed term sentence 
could therefore deprive the offender of an early parole date. 

Whether such a commutation is constitutionally permissible 
depends largely on the nature of the interest which an inmate has in 
commutation and parole. Board of Regents v.  Roth, 408 U.S. 564, 92 
S. Ct. 270 1 ,  33 L. Ed. 2d 228 ( 1 972). The fourteenth amendment pro­
tects only against deprivations of life, liberty, or property without due 
process of law, and a prisoner who alleges violations of the right to 
due process must first show a protectable "liberty interest." Paratt v. 

Taylor, 45 1 U.S. 527, 1 0 1  S .  Ct. 1 908, 69 L. Ed. 2d 228 ( 1 98 1 ). If an 
inmate's interest in commutation or parole amounts to a right, rather 
than a mere expectation, then the inmate is entitled to some measure 
of due process of law before being deprived of that right. Greenholtz 
v. Nebraska Penal Inmates, 442 U.S. 1 ,  99 S .  Ct. 2 1 00, 60 L. Ed. 2d 
668 ( 1 979); Connecticut Board of Pardons v. Dumschat, 452 U.S. 
458, 101 S .  Ct. 2460, 69 L. Ed. 2d 1 58 ( 198 1 ). 

In Idaho, however, pardon, parole, and commutation are not mat-
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ters of right or privilege. They are matters of grace or clemency. State 
v. Evans, 73 Idaho 50, 245 P.2d 788 ( 1 952); Malloroy v. State, 9 1  
Idaho 9 14, 435 P.2d 254, 255 ( 1967). Furthermore, the Idaho 
Supreme Court has determined that there is no right to parole under 
Idaho Code § 20-223 and therefore no right to written reasons for 
denial of parole. Izatt v. State, 1 04 Idaho 597, 66 1 P.2d 763 ( 1 983). In 
Connecticut Board of Pardons the court analyzed the Connecticut 
commutation statute and determined that the mere existence of a 
power to commute, which imposed no limit on what procedure was to 
be followed, what evidence was to be considered, or what criteria 
were to be applied by the board of pardons, created no right or entitle­
ment recognized by the due process clause. An Connecticut felon's 
expectation that a lawfully imposed sentence would be commuted 
was nothing more than a mere unilateral hope. Connecticut Board of 
Pardons, supra, at 465. Comparison of Connecticut's commutation 
statute with Idaho's constitutional grant of authority for commutation 
reveals that the two are similar and discretionary. 

The case law cited above supports the proposition that commuta­
tion of a lawfully imposed sentence which effectively deprives an 
inmate of a parole date is  not violative of due process. 

Attorney General Opinion 84-8 ( 1 984). The Jaw has not changed in this 
respect since 1 984, and the logic of Attorney General Opinion 84-8 sti ll 
appl ies. 

Can it be argued that because prisoners serving indeterminate sentences are 
often paroled upon completion of one-third of their terms, a prisoner may 
expect to be released upon service of one-third of his or her term? Or, has an 
expectancy been created because the Idaho appellate courts have traditionally 
used a rule of thumb in sentence review cases to the effect that one-third of an 
indeterminate sentence is a l ikely term of imprisonment? These questions 
were answered in State v. Nield, 1 05 Idaho 1 53,  666 P.2d 1 1 64 (Ct. App. 
1 983), aff'd 1 06 Idaho 665, 682 P.2d 6 1 8  ( 1 984): 

By definition, an indeterminate sentence does not specify the term of 
confinement. The actual period of confinement is later determined by 
administrative authority . . . .  
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[In State v. Toohi/l, 1 03 Idaho 565, 650 P.2d 707 (Ct. App. 1 982), it 
was] held that, unless there is a contrary statute or other indication on 
the record, we will deem one-third of an indeterminate sentence to be 
an appropriate measure of the term of confinement. This is a general 
approximation, intended solely to facilitate judicial review. It does not 
represent a prediction of the actual length of confinement in a particu­
lar case. Neither does it connote any expectation that parole necessar­
i ly w ill be granted when one-third of an indeterminate sentence has 
been served. Parole may be granted earlier, later, or not at all. Under 
Idaho Jaw, parole is merely a possibility, not an expectancy. 

l 05 Idaho at 1 56-57 .  

There is yet another way to consider the commutations in  question. They 
are, in effect, "conditional" commutations. In other words, under the unique 
c ircumstances  of these thirteen cases, a bargain will be struck: 

You, the prisoner, have asked that you be sent to Mexico to finish out 
your term. We, the Commission, agree to that, but in order to do this 
legally we will attach a condition to the commutation-you must 
serve a term certain that is less than your indeterminate term. 

"The pardoning authority generally has the power to grant a commutation 
on conditions it deems proper, provided they are not illegal, immoral, forbid­
den by law, or impossible of performance; and such conditions are binding on 
the prisoner, at least if he accepts the commutation." 67 A C.J .S. ,  Pardon and 
Parole 37. See also In re Prout, 1 2  Idaho 494, 86 P. 275 ( 1906). 

For the above stated reasons, it is the opinion of this office that the proce­
dure contemplated by the Commission and the prisoners is a legal and appro­
priate method of complying with the Prisoner Transfer Treaty. 

AUTHORITIES CONSIDERED 

l .  United States Constitution: 

Fourteenth Amendment. 
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2. Idaho Code: 

§ 1 9-25 13 .  
§ 20-223 . 

3. U.S. Supreme Court Cases: 

Board of Regents v. Roth, 408 U .S .  564, 92 S. Ct. 270 l ,  33 L. Ed. 2d 228 
( 1 972). 

Connecticut Board of Pardons v. Dumschat, 452 U.S .  458, 1 0 1  S. Ct. 2460, 
69 L. Ed. 2d 1 58 ( l  98 1 ). 

Greenho/tz v. Nebraska Penal Inmates, 442 U.S. l ,  99 S. Ct. 2 1 00, 60 L. 
Ed. 2d 668 ( 1 979). 

Paratt v. Taylor, 45 l U.S. 527, I O  l S. Ct. 1 908, 69 L.Ed.2d 228 ( l  98 1 ). 

4. Idaho Cases: 

In re Prout, 1 2  Idaho 494, 86 P. 275 ( l  906). 

Izatt v. State, 1 04 Idaho 597, 66 1 P.2d 763 ( 1983 ) .  

Malloroy v. State, 9 1 Idaho 9 1 4, 435 P.2d 254 ( 1 967). 

Standlee v. State, 96 Idaho 849, 538 P.2d 778 ( l  975). 

State v. Beason, 1 1 9 Idaho 103,  803 P.2d 1 009 (Ct. App. 199 1  ). 

State v. Evans, 73 Idaho 50, 245 P.2d 788 ( 1 952). 

State v. Nield, 105 Idaho 153, 666 P.2d 1 1 64 (Ct. App. 1 983), aff'd 1 06 
Idaho 665, 682 P.2d 6 1 8  ( l  984 ). 

State v. Toohill, 103 Idaho 565, 650 P.2d 707 (Ct. App. 1 982). 

5. Other Authorities: 

67A C.J.S., Pardon and Parole § 37. 
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Attorney General Opinion 82-9 ( 1 982). 

Attorney General Opinion 84-8 ( 1 984 ). 

DATED this 3 1 st day of March, 1993. 

Analysis by: 

Michael Kane 
Deputy Attorney General 

LARRY ECHOHAWK 
Attorney General 
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ATTORNEY GENERAL OPINION NO. 93-4 

Honorable Jerry L. Evans 
State Superintendent of Public Instruction 
STATEHOUSE MAIL 

Per Request for Attorney General 's Opinion 

QUESTIONS PRESENTED 

1 .  Is a child entitled to attend an Idaho public school kindergarten when the 
child does not meet the Idaho school entry age but has completed a portion of 
kindergarten in another state and moves to Idaho? 

2. If a child has completed kindergarten in another state or in a private 
kindergarten but is not six years old prior to August 16, may he or she be 
admitted into the first grade? 

3. Is the first grade age requi rement set forth in Idaho Code § 33-20 1 only 
applicable to those chi ldren who have not completed a kindergarten? 

C ONCLUSION 

1 .  A child who has attended part of the school year in a private or out-of­
state kindergarten but is not five years of age prior to August 16, and who 
therefore does not meet the Idaho school entry age, may not attend kinder­
garten in Idaho public schools until "school age" is met. 

2. If a child has completed a kindergarten program but is not six years old 
prior to August 1 6  that child may, but is not entitled to, enter the first grade. 
The school personnel wil l  determine what is an appropriate placement of that 
child. 

3. The first grade age requirement of six prior to August 1 6  applies only to 
those students who have not com pleted a kindergarten. 
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ANALYSIS 

Ql;estion No. 1 :  

Your first question asks whether a child i s  entitled to  attend an Idaho public 
school kindergarten if the child has completed a portion of kindergarten in  
another state but  is not five years old prior to August 1 6, and thus does not 
meet Idaho's "school age" entrance requirement. 

It is not uncommon for families with children to move into Idaho from 
other states during the school year. Many states have a later entry date for 
school age. Recent experiences of the Weiser School District illustrate typical 
age-related situations faced by school districts in Idaho. 

In the first situation, a parent residing in the Weiser School District has a 
child whose fifth birthday falls only days after the August 1 5  cut-off date for 
entry into kindergarten in Idaho. Since Oregon has a later starting date for 
school age, the parent sends the child to school in Ontario, Oregon, for ten 
days. The parent then seeks to enroll the child in kindergarten in Weiser as a 
transfer student. 

In the second situation, a family moving from Bend, Oregon, to Weiser in 
November has a child who completed a quarter of a year of kindergarten i n  
Oregon but misses the Idaho school age date by a few days. The parents seek 
to enroll their child in kindergarten in Weiser as a transfer student. 

Historically, the practice around the state has been not to allow the child in  
the first situation to enroll in  an Idaho public school kindergarten since the 
child is not of school age and was sent to Oregon specifically to attempt to 
circumvent the Idaho statute. In the second situation, however, the practicehas 
been to allow the student to transfer into an Idaho public kindergarten since 
the child did meet the school age requirements of the state where he or she 
was a resident even though the child, having moved to Idaho, did not meet 
Idaho's school age. 

Prior to July 1 ,  1988,  "school age" was defined as turning five prior to 
October 16. As Idaho Code § 3 3-20 1 reveals, the legislature, over the period 
of several years, changed the date by which a child must attain the age of five  
in order to be  considered of "school age." The statute now requires children 
wishing to enroll in kindergarten to turn five prior to August 1 6'. 
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The services of the public schools of this state are extended to any 
acceptable person of school age. "School age" is defined as including 
all persons resident of the state, between the ages of five (5) and 
twenty-one (2 1 )  years. For the purposes of this section, the age of five 
(5) years shall be attained when the fifth anniversary of birth occurs: 
before the beginning of the sixteenth day of September for the school 
year beginning in 1990; and before the beginning of the sixteenth day 
of August for any school year thereafter. For a resident child who 
does not attend a kinderqarten, "school age" shall be the age of six 
(6) if this age has been reached: before the beginning of the sixteenth 
day of October for the school year beginning in 1990; before the six­
teenth day of September for the school year beginning in 1 99 1 ;  and 
before the sixteenth day of August for each school year thereafter. 

( Emphasis added.) 

The residency of a student is defined as the residence of the child's parent 
or guardian. Idaho Code § 33- 1 40 1 (2). A nonresident student is defined as a 
student attending a school in a district other than the home district, or attend­
ing school in another state. Idaho Code § 33- 140 1  (5). A student who moves 
w ith his or her family to Idaho becomes a resirlent student. 

The Idaho Legislature used the word "shall" in setting forth the "school 
age" required for admission to kindergarten and first grade. Usually "shall" is 
mandatory, not directory. Mandatory statutes are usually imperative, and 
directory statutes are permissive. Sutherland Stat. Const. § 57.0 1 (5th Ed.). 
When a statute is not ambiguous, "it is the duty of the court to follow the law 
as written, and if it is socially or otherwise unsound, the power to correct is 
l egislative, not judicial." Anstine v. Hawkins, 92 Idaho 56 1 ,  563, 447 P.2d 677, 
679 ( 1 968). As stated in Morrison v. Chicago Board of Education, 544 N.E.2d 
l 099 (Ill. App. 1 Dist. 1 989): 

Statutes must be construed so as to ascertain and give effect to the 
intention of the legislature as expressed in the statute, and absent 
some clear legislative intent to the contrary, terms are to be given their 
ordinary and commonly understood meaning. The language used in a 
statute is the primary source for determining legislative intent, and 
where that language is certain and unambiguous, the proper function 
of the courts is to enforce the Statute as enacted. 
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Id. at 1 1 02 . 

The legislative history in amending Idaho Code § 33-2 1 0  reveals that the 
House and Senate Education Committees l i stened to testimony both for and 
against the moving of the entrance school age to August. The legislature heard 
testimony regarding the percent of children at-risk with birthdays between 
August 15 and October 15 . House Education Committee, February 8, 1 988, 
Mr. Yankey. One person did testify to the House Education Committee that he 
felt transfer students from out of state woul d  have more access to the schools 
than Idaho students. House Education Committee, February I ,  1 988, J .B.  
Johnston. There is ,  however, no record of any discussion of allowing out-of­
state kindergarten students, who do not meet Idaho's school age for kinder­
garten, to transfer into Idaho's schools. 

While the legislature also heard testimony suggesting that school districts 
might be able to test children who fall below the school age to determine their 
readiness for school, it did not make any provisions for such testing. In fact, 
there was concern for the school districts if they were made responsible for 
determining who was to be excepted from the age requirements and thus 
accepted into school. Senate Education Committee, February 17 ,  1 988, 
Senator Twiggs. 

Thus, the legislative history indicates that the Idaho Legislature, in  
amending Idaho Code § 33-2 1 0, made no provision for case-by-case evalua­
tions of children who have completed a portion of kindergarten at the time 
they move into Idaho but who do not otherwise meet Idaho's "school age" 
entry requirements. 

Other states have also wrestled with this issue. In Morrison, supra, an 
Illinois appellate court reviewed the Illinois statute regarding school age. The 
statute provides that children must be five by "September l of the year of the 
1988 1989 school term . . . .  " Daniel Morrison turned five on September 4, 
1988.  In reviewing the issue of school age, the court stated: 

The general purpose of the statute is to impose an age limit on stu­
dents eligible to attend public schools. The legislature, in the debates 
involving this provision, stated that the imposition of an earlier cut-off 
date was due to studies that have shown that the older a child is upon 
entering kindergarten, the more successful the schooling experience. 
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In evaluating the statute in light of its general purpose, it is clear 
that the legislature intended to impose a strict age l imitation on stu­
dents eligible for kindergarten . . . .  

544 N.E.2d at 1 102-03 (citation omitted). As a result, Daniel Morrison was 
not admitted to school in 1 988-89. 

The state of Pennsylvania, in 0 'Leary v. Wisecup, 364 A.2d 770 ( 1 976), 
reviewed a case in which a five-year-old child began kindergarten in one 
school district and then, mid-year, moved to another school district with a dif­
ferent age requirement. The child was not allowed to enroll in kindergarten in 
the second district since he did not meet the age requirement for that district. 
The child's parents brought an action for prel iminary injunction, claiming he 
should be allowed to transfer to the second kindergarten from the first kinder­
garten, even though he did not meet the age requirements of the second 
kindergarten. The Commonwealth Court of Pennsylvania found that when a 
statutory entitlement exists, "that eligibility is also subject to the protection of 
the Fourteenth Amendment and may 'not be l imited in any way that works an 
invidious discrimination or constitutes <! denial of due process."' 364 A.2d at 
773 (citation omitted). The court concluded that the student had not acquired a 
property right to continue his education in the second school district and that 
his constitutional rights were not violated. The court also held that a public 
education is not a fundamental right and that classification by age does not 
constitute a suspect classification. See also Goldsmith v. lower Moreland 
Schoof District, 46 1 A.2d 1 34 1  (Pa. Cmwlth . 1 983) (child under the age of six 
does not have a constitutionally protected property interest in admission i nto 
kindergarten); Thompson v. Engelking, 96 Idaho 793, 537 P.2d 635 ( l  975) 
(Idaho Supreme Court refused to classify the right to education as a funda­
mental right). 

The minimum school age entry requirement of Idaho Code § 33-20 1 is 
mandatory ("shall"). In addition, school districts' boards of trustees also have 
the duty "to exclude from school, children not of school age." Idaho Code § 
33-5 1 2(5). It is, therefore, our opinion that the legislature intended that all 
children-even those who have completed a portion of kindergarten prior to 
moving into Idaho during the school year-must meet the "school age" 
requirement of turning five prior to the sixteenth day of August in order to be 
allowed to enroll in an Idaho public school kindergarten. 
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Question No. 2:  

The next question to be addressed deals with those children who are five 
prior to the sixteenth day of August, have not yet turned six, and have already 
attended a kindergarten consisting of at least 450 hours of instruction in a 
school year. 

The Weiser School District has also experienced this situation. A family 
with twin daughters moved from California around the first of December and 
asked that their daughters be admitted into the first grade. The girls had suc­
cessfully completed kindergarten and the first quarter of the first grade in 
California where the entrance date for "school age" is later than that of Idaho. 
The girls were of "school age" as defined by Idaho Code § 33-20 1-they 
turned five prior to the sixteenth day of August-but had they started school 
in Idaho, they would have been placed in kindergarten. 

Idaho Code § 33-20 I provides both the date by which a child must attain 
the af!e of five to enter into kindergarten and the date by which a child must 
attain the age of six to enter into the first grade if that child has not attended a 
kindergarten .  However, the statute does not expressly address the situation 
where a child has attended a private or out-of-state kindergarten for the 
required 450 hours, but has not reached the "school age" requirement in Idaho 
to enter into the first grade. 

It is well established that a child who meets the definition of "school age" 
is entitled to attend the public schools in Idaho. Idaho Code § 33-20 I .  
However, a child who has attended a private or out-of-state kindergarten for 
the required 450 hours is not automatically entitled to enter into the first grade 
in an Idaho public school. 

Once a child is of legal age to be admitted to school, it is up to school offi­
cials to determine the appropriate placement of the child. The courts wi l l  not 
intervene i n  areas where school personnel have discretion, and have the exper­
tise to determine the appropriate placement. As stated in Morrison, supra: 

[I ] t  is well established that where the legislature has empowered a 
school board to perform certain functions, the courts will not interfere 
with the exercise of such powers nor substitute their discretion for 
that of the school board unless the board's action is palpably arbitrary, 
unreasonable, or capricious. 
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544 N.E.2d at 1 1 0 1 .  

In this case, school officials would determine whether first grade or kinder­
garten is the appropriate placement for the girls and would no doubt take into 
consideration the fact that the girls had completed an entire year of kinder­
garten and part of the first grade in California. 

Question No. 3 :  

The final fact pattern to  be discussed in this opinion deals with those chil­
dren who have not attended a kindergarten in Idaho, or elsewhere, for at least 
450 instructional hours in a school year. 

Idaho Code § 33-20 1 specifically states: "For a resident child who does not 
attend a kindergarten . . .  'school age' shall be the age of six . . . .  " (Emphasis 
added.) Thus, if a child does not attend a kindergarten, then he or she must 
turn six prior to the sixteenth day of August to be enrolled in the first grade. If 
this requirement cannot be met, the child should be placed in kindergarten. 
However, once the child is properly enrolled, it is within the discretion of the 
school officials thereafter to change that placement if it is in the child 's best 
interest. 

1 .  Idaho Code: 

§ 33-20 1 .  
§ 33-2 1 0. 
§ 33-5 12(5). 
§ 33- 1 40 1 .  

2 .  Idaho Cases: 

AUTHORITIES CONSIDERED 

Anstine v. Hawkins, 92 Idaho 56 1 ,  447 P.2d 677 ( 1 968). 

Thompson v. Engelking, 96 Idaho 793, 537 P.2d 635 ( 1 975). 

3. Other Cases: 

O 'Leary v. Wisecup, 364 A.2d 770 ( 1 976). 
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Goldsmith v. Lower Moreland School District, 461 A. 2d 1 34 1  (Pa. 
Cmwlth. 1983) .  

Morrison v .  Chicago Board of Education, 544 N.E.2d 1099 (I l l .  App. 1 D ist. 
1 989). 

4. Other Authorities: 

Sutherland, Statutory Construction § 57. 0 1  (5th Ed.) .  

DATED this 1st day of April, 1 993. 

Analysis by: 

Elaine Eberharter-Maki 
Deputy Attorney General 

LARRY ECHOHAWK 
Attorney General 
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ATTORNEY GENERAL OPINION NO. 93-5 

G. Anne Barker, Administrator 
Division of Public Works 
STATEHOUSE MAIL 
Boise, ID 83720- 1 000 

Per Request for Attorney General's Opinion 

QUESTIONS PRESENTED 

l .  Impact Fees Assessed by Ada County Highway District. 

a. Are impact fees assessed by Ada County Highway District true fees, or 
unauthorized taxes i n  violation of article 7 ,  sections 4 and 5, of the Idaho 
Constitution? 

b. Do the impact fees assessed by Ada County Highway District pur­
suant to Ordinance 1 84 meet substantive due process requirements of the 
constitution? 

2. May Ada County Highway District, as a legislatively created taxing dis­
trict, assess impact fees against the state without express authority from the 
state w do so? 

CONCLUSION 

l .  lmpact Fees Assessed by Ada County Highway District. 

a. The provisions of ACHD's Ordinance 1 84 allow for discretionary appli­
cation of impact fees outside of designated benefit zones, require payment of 
fees with what appears to be no determination of need for services as a result 
of the new development, and Jack clarity on accounting for revenues. 
Although, it is difficult to determine with certainty whether ACHD's impact 
fee ordinance allows for an assessment of a regulatory fee, or is a disguised 
tax in violation of article 7, sections 4 and 5 of the Idaho Constitution, the 
above stated provisions are indicia of a tax rather than a fee. It is recom­
mended that the sweeping powers provided to the fee administrator in the 
ordinance and the failure to define within the ordinance procedures for collec­
tion and accounting of fees be reviewed and amended by ACHD to clearly 
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comport with the requirements in the enabling statute, chapter 82, title 67, 
Idaho Code. 

b. To meet the requirements of substantive due process, the ordinance must 
provide a rational nexus between the impact fees assessed to a new develop­
ment and the need for additional capital improvements. Further, there must be 
a rational nexus between the expenditure for capital facilities and the benefits 
accruing to the property in which the impact fees are assessed. The enabling 
statute requires that an ordinance establish a rational nexus between the 
expenditures for capital facilities and the benefits accruing to the property on 
which the charge is imposed. It is not clear that Ordinance 1 84 establishes a 
need resulting from the new development prior to assessing impact fees. In 
addition, it is not clear that Ordinance 1 84 complies with the earmarking and 
expenditure requirements of the "Idaho Development Impact Fee Act." As a 
result, it is not clear that Ordinance 1 84 meets the requirements of the 
enabling act or the rational nexus standard required by the constitution. 

2.  Statutes are subject to the rule of construction exempting government 
from their operation in the absence of a clear expression of intent on the part 
of the legislature to the contrary. The language contained in the "Idaho 
Development Impact Fee Act" does not i ndicate that the state was to be 
included for the purpose of payment of development impact fees. In fact, the 
fiscal note attached to H.B . 805 indicates that the legislative i ntent was not to 
include the state within the purview of the act. As such, the state is excluded 
from compliance with impact fee ordinances enacted pursuant to the "Idaho 
Development Impact Fee Act." 

BACKGROUND 

In September of 1 99 1  the Ada County Highway District (achd) enacted 
Ordinance 1 84, effective April 1 5 , 1 992, requiring each new development in 
the county to pay an "impact fee" for capital expenditures to provide adequate 
roadway systems in the county.' Ordinance 1 84 divides developments by type 
and provides a formula which attempts to determine a new development's 
proportionate share of capital improvements resulting from the increase in use 
of the roadway due to the development. Ordinance No. 1 84, sections 6- 1 0, 
and 1 4. 

Pursuant to the ordinance, imposition and expenditure of impact fees are 
restricted to capital improvements within or immediately adjacent to eight 

55 



93-5 OPINIONS OF THE ATTORNEY GENERAL 

"benefit zones" designated in the ordinance. Id. at section 14. However, it is in  
the fee administrator's discretion to  determine that a particular development 
has countywide impact and, at that point, the fees may be used without regard 
to the designated benefit zone. Id. 

Impact fees may be determined on an individual basis if  an individual fee 
payer can establish that a proposed development is unique. Id. at section l 0. 
Otherwi se, fees are ascertained through the standardized fee schedule evi­
denced by Exhibit "A" to the ordinance, which determines the approximate 
impact on the roadways and assesses a fee for various types of developments. 
ACHD has attempted to assess impact fees against all developers within Ada 
County, including the state. 

Subsequent to ACHD's adoption of Ordinance 1 84, the legislature enacted 
H.B. 805, creating chapter 82, title 67, Idaho Code, entitled "Idaho 
Development Impact Fee Act." H.B. 805 went into effect on July 1 ,  1 992, 
approximately two and a half months after ACHD implemented Ordinance 
1 84. The purpose of the act is to empower governmental entities to adopt ordi­
nances allowing the imposition of development impact fees under the parame­
ters delineated in the act. ACHD contends the act contemplates assessment 
against all developers, including the state when the state acts to construct any 
new faci lity within the boundaries of Ada County. 

ANALYSIS 

In discussing the issue of the legality of ACHD's impact fee assessment i t  
is helpful to have a definition of  the term "impact fee." Impact fees are a rela­
tively new local government technique for funding capital improvements 
needed to serve new development i n  high growth areas. They are typically 
designed to require that each development pay its proportionate share of the 
cost of providing offsite public services and faci lities required by the new 
development. The following are elements of impact fees which distinguish 
these fees from other types of exactions, such as fees in lieu of mandatory 
dedication, connection fees and user fees: 

An " impact fee" is a type of exaction which is :  

In the form of a predetermined money payment; 
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Assessed as a condition to the issuance of a building permit, an occu­
pancy permit or plat approval ; 

Pursuant to local government powers to regulate new growth and 
development and to provide for adequate public fac i l i t ies and 
serv ices; 

Levied to fund large-scale, off-site public facil ities and services nec­
essary to serve new developments; 

In an amount which is proportionate to the need for the publ ic faci l i­
ties generated by the new development. 

Bryan Blaesser and Christine Kentopp, Impact Fees: the Second Generation, 
38 Wash. U.J .  Urb. & Contemp. L. 55, 64 ( 1 990). 

When impact fees first appeared as an alternative to financing capital 
improvements, courts frequently struck down the fees on various constitu­
tional grounds. However, in the last 20 years, a number of jurisdictions which 
previously found user fees or impact fees to be invalid have overruled or dis­
tinguished those earlier cases, and have found the assessment of impact fees 
or user fees, in certain  circumstances, to be valid. See Bloom v. City of Fort 
Collins, 784 P.2d 304 (Colo. 1 989) ; Homebuilders and Contractors ' Ass 'n of 
Palm Beach County, Inc., v. Board of Palm Beach Comm., 446 So. 2d 140 
(Fla. App. 4th Dist. 1 983); Holmdel Builders Ass 'n v. Township of Holmdel, 
583 A.2d 277 (N.J. 1 990). 

In construing impact fees, courts generally provide a two-tiered analysis. 
First, the issue of statutory or constitutional authority to assess the impact fee 
is addressed. Second, the ordinance is reviewed to determine if its application 
violates constitutional provisions of due process or uniform taxation. In this 
situation, the enactment of H.B.  805 authorizing governmental entities to 
adopt ordinances imposing development impact fees provides state statutory 
authority. 

Since statutory authority i s  provided, the first issue addressed by this analy­
sis is whether the impact fees assessed by ACHD are incidental to a regula­
tion, or a disguised tax in v iolation of article 7, §§ 4 and 5, of the Idaho 
Constitution. If the fees are determined to be incidental to a regulation, it must 
be determi ned whether the ordinance can withstand a challenge on the basis of 
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constitutional due process requirements of reasonableness. The final issue 
addressed by this analysis is whether the statutory authorization provided by 
H.B.  805 contemplates an assessment of impact fees against the state. 

A. Constitwiona/ Considerations 

1 .  Tax v. Regulatory Fee 

The characterization of impact fees presents a complex problem. If the 
impact fees are found to be disguised taxes rather than fees, the ordinance, 
and possibly the enabling statute, would be in viclation of article 7, § 4 
(exempting public property from taxation) and § 5 (requiring uniform taxa­
tion) of the Idaho Constitution. 

In reviewing the constitutionality of the "Idaho Development Impact Fee 
Act" chapter 82, title 67, Idaho Code, we are bound, as would be the j udiciary, 
to treat with deference the legislature's classification of impact fees and to 
resolve any doubt concerning interpretation of the statute in favor of rendering 
the statute constitutional. See Olson v. J.A. Freeman Co. , 1 1 7 Idaho 706, 79 1 
P.2d 1285 ( 1 990). 

With these considerations in mind, we turn to the question whether the 
ACHD assessment is a fee or a disguised tax. Fees imposed by a governmen­
tal entity tend to fal l  into one of two principal categories: user fees based upon 
the rights of the entity as a proprietor of the instrumentality used (see 
Kootenai County Property Association v. Kootenai County, 1 1 5 Idaho 676, 
769 P.2d 553 ( 1 989); Loomis v. City of Hailey, 1 1 9 Idaho 434, 807 P. 2d 1 272 
( 1 99 1 )), or regulatory fees founded on the police power to regulate particular 
businesses or activities (see Foster 's Inc. v. Boise City, 63 Idaho 20 1 ,  1 1 8 P.2d 
72 1 ( 1 94 1  ); Brewster v. City of Pocatello, 1 1 5 Idaho 502, 768 P.2d 765 
( 1 988)). 

Proprietary fees, such as fees for sewer and water systems, do not implicate 
the taxation power if they are reasonably related to the cost of construction 
and maintenance of the facilities used and there is statutory authorization for 
such fees.  Kootenai County Property Ass 'n v. Kootenai County, supra; Loomis 
v. City of Hailey, supra. Similarly, regulatory fees are not taxes if the "funds 
generateJ thereby . . .  bear some reasonable relationship to the cost of enforc­
ing the regulation." Brewster, 1 1 5  Idaho at 504; State v. Nelson, 36 Idaho 7 1 3, 
2 1 3  P. 358 ( 1 923); Fosta 's Inc. v. Boise Idaho, supra. The general rule is that 
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the fee may properly be fixed with the intent of reimbursing the local govern­
mental entity for all expenses imposed upon it as a result of the regulation. 

User fees and regulatory fees share :aits that distinguish them from taxes .  
First, fees are charged in exchange fo.· a particular governmental service ren­
dered to a particular consumer which benefits the party paying the fee in a 
manner "not shared by other members of society." National Cable Television 
Ass 'n v. United States, 4 1 5  U.S. 336, 34 1 ,  94 S .  Ct. 1 1 46, 1 149, 39 L. Ed. 2d 
370 ( 1 974);  Brewster, 1 1 5 Idaho at 505. Second, fees are not a forced contri­
bution, Brewster v. City of Pocatello, supra. Finally, fees charged are collected 
not to raise revenues but to compensate the governmental entity for its 
expenses in providing rhe services. Foster '.\' Inc. v. Boise City, supra; Loomis 
v. City of Hailey, supra. Thus, there is a three-pronged analysis for the deter­
mination of whether an exaction is appropriately defined as a fee or a tax . 

a. Providing a Benefit Not Shared By Members of the General Public 

To meet the first prong of the analysis, ACHD's ordinance must convey a 
benefit not shared by the general traveling public. The enabling statute also 
requires conveyance of a benefit to the new development. The "Idaho 
Development Impact Fee Act" defines development impact fee as follows: 

[A] payment of money imposed as a condition of development 
approval to pay for a proportionate share of the costs of system 
improvements needed to serve development . . . .  

Idaho Code § 67-8202(9) (emphasis added). 

Idaho Code § 67-8207 requires that: 

The development impact fee imposed must not exceed a proportionate 
share of the costs incurred or costs that will be incurred by the gov­
ernmental entity in the provision of system improvements to serve the 
new development. 

In addition, Idaho Code § 67-8204( 1 1 ) requires that a development impact fee 
ordinance provide improvements for the "benefit of the service area in which 
the project is  located." 

In its "intent and purpose" section, Ordinance 1 84 states that one of the 
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purposes of the ordinance is to require that "each new development bear its 
proportionate fair share of the costs of capital expenditures necessary to pro­
vide adequate roadway systems in Ada County." Ordinance 184, section 38.  
However, ACHD assesses an impact fee on all new development. Id. at sec­
tions 6, 8, 9 and Schedule "A." The ordinance does not appear to require a 
determination that the new development necessitates changes or additional 
construction of new roadways prior to making an assessment. 

In Brewster v. City of Pocatello, supra, the Idaho Supreme Court reviewed 
a case involving an ordinance enacted by the city of Pocatello purporting to 
impose a "street restoration and maintenance fee" upon all owners of property 
adjoining streets. Like the fee in Ordinance 184, owners were to be assessed 
based upon a formula reflecting the traffic generated by the particular prop­
erty. The court held the charge was a tax rather than a fee, stating: 

We view the essence of the charge at issue here as a tax imposed on 
occupants or owners of property for the privilege of having a public 
street abut their property. In that respect it  is not dissimilar from a tax 
imposed for the privilege of owning property within the municipal 
l imits of Pocatello. The privilege of having the usage of city streets 
which abuts [sic] one 's property is in no respect different from the 
privilege shared by the general public in the usage of public streets. 

Brewster, 1 1 5 Idaho at 504-05 (emphasis added) .  See contra, Bloom v. City of 
Fort Collins, supra (a transportation utility fee imposed upon owners or occu­
pants of any developed lots for the purpose of providing revenues for mainte­
nance of local streets was not a property tax but a special fee) .  

In disti nguishing its ordinance from the ordinance discussed in Brewste1; 
ACHD notes provisions of its ordinance which, it contends, establish it as a 
fee and not a disguised tax. The ordinance in Brewster provided for assess­
ment for the maintenance and repair of existing streets and was assessed 
against existing developments, whereas ACHD's ordinance is used "exclu­
sively for capital i mprovements or expansion of transportation faci lities as 
identified by the adopted capital improvement plan" and is only assessed 
against new development. Ordinance 1 84, section 1 5 .  In addition, ACHD con­
tends that its impact fee reasonably relates to and pays for the actual cost of 
construction of new highways as a result of increased use from the new devel­
opment. However, as previously noted, it is not clear what procedure is used 
by ACHD to make a determination that road construction is necessitated as a 
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result of new development. ACHD further notes that revenues generated by 
impact fees must be spent within or immediately adjacent to the "benefit zone 
within which the fees were raised." However, the fee administrator may, in his 
discretion, determine that a particular development has a countywide impact 
and, with that determination,  the fees may be used anywhere in the county 
without regard to benefit zones. Id. at section 14. 

Jn Eastern Diversified Properties, Inc. v. Montgomery County, 570 A.2d 
850 (Md. 1990), the Maryland Court of Appeals determined that a "develop­
ment impact fee" was a tax that the county lacked authority to impose. 
Montgomery County imposed a monetary payment upon prospective land 
developers in order to "regulate growth by obtaining partial funding of con­
struction costs for roads which the county, based upon the cumulative impact 
of new development, has determined will be necessary." Id. at 85 1 .  The ordi­
nance established an impact fee formula requiring payment of the fee prior to 
the issuance of the building permit and calculating the fee based upon the type 
of structure to be bui lt. The plaintiff developer maintained that the i mpact area 
for the use of the fees was so large that there was no assurance that the rev­
enue generated by the fee would actually be used for the construction of the 
highways claimed to be impacted by the development of plaintiff's property. 
Id. at 853.  The court noted the nexus that must exist to substantiate the fee as 
a regulatory measure: 

The relationship between the fee and the benefit to the property owner 
necessary for the measure to be regulatory in effect is not just that the 
property owner receive some benefit from the improvement, as the 
County asserts, but . . .  "[tjhe amount must be reasonable and have 
some defin ite relation to the purpose of the Act." 

570 A.2d at 855 ; Homebuilders v. Board of Palm Beach Comm. , 446 So. 2d 
140, 143 - 144 (Fla. App. 4th Dist., 1 983) (development impact fee assessed to 
defray cost of constructing new roadways due to additional traffic not a tax 
where fee does not exceed cost of improvements required by new develop­
ment and the improvements adequately benefit the development which is the 
source of the fee) .  See also Foster '.1· Inc. v. Boise City, supra. 

If ACHD exercises its authority under the ordinance broadly, I.e . ,  assessing 
impact fees without determining a need arising from the new development 
and applying revenue from fees on a countywide basis instead of within bene­
fit zones, the ordinance does not meet the first prong of the test. Without addi-
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tional information concerning the application of ACHD's ordinance, it is not 
possible to determine with certainty whether the ordinance provides a benefit 
to new development not shared by the general traveling publ ic. 

b .  Fee Not Forced Contribution 

The second prong of the analysis requires that the fee not be a forced con­
tribution. The fees assessed by ACHD are only assessed against developers 
building in the Ada County area. The enabling statute l imits the authority 
granted governmental entities to assess i mpact fees to the proportionate share 
of cost of services to the new development. See Idaho Code § 67-8202(9). A 
developer may voluntarily choose not to build, or may choose not to build in 
the Ada County area and thus forego the assessment. As such, the fee does not 
appear to be an involuntary contribution as was the fee in Brewster v. City of 
Pocatello, supra. See also City of Casa Grande v. Tucker, 1 69 Ariz. 143 ,  8 1 7  
P.2d 947 (Ct. App. 1 99 1 ). Thus, the enabling statute and ACHD's ordinance 
meet the second prong of the test. 

c. Compensation For Expenses In Providing Services. 

The final prong of the analysis requires that to meet the definition of a fee, 
the charges collected must be collected not to raise revenue but to compensate 
the governmental entity for its expenses i n  providing the services. I n  Foster 's 
Inc. v. Boise City, supra, the Idaho Supreme Court found a parking fee ordi­
nance allowing for the installation of parking meters intended by the city of 
Boise as a means of traffic and parking regulation to be valid and enforceable. 
In so holding, the court found: 

The fact, that the fees charged produced more than the actual costs 
and expense of the enforcement and supervision (of traffic and park­
ing regulation), is not an adequate objection to the exaction of the 
fees. The charge, however, must bear a reasonable relation to the 
thing to be accomplished. 

The spread between actual cost of administration and the amount 
of fees collected must not be so great as to evidence on its face a rev­
enue measure rather than a licensed tax measure. 

Id. at 2 19  (citations omitted). See also Loomis v. City of Hailey, supra. 
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The enabl ing act requires that an ordinance imposing development i mpact 
fees must segregate the fees and provide accounting records to establish that 
the expenditures of the fees were made only for the "category of s ystem 
improvements within, or for the benefit of, the service area for which  the 
development i mpact fee was imposed . . . .  " Section 67-82 1 0( 1 ), (2), Idaho 
Code .  Ordinance 1 84 requires that the revenues from impact fees be used 
"exclusively for capital improvements or expansion of transportation facili­
ties" and shall not be used for "roadway improve ments that are needed to 
address defic iencies ex isting on the effective date of the ordinance" or  for 
maintenance and repair of existing roadways .  Ordinance 184, section 1 5 . 

It is not clear from the ordinance how ACHD accounts for its expenditures 
of revenues garnered from impact fees and whether these fees are segregated 
and accounted for by benefit zones. Since ACHD's  ordinance fails to delin­
eate a method for segregating and accounting for the revenues collected ,  it is 
unclear whether ACHD could e stablish that expenditures of impact fee s  are 
reasonably related to the cost of providing services to the new development. It 
is, therefore, not clear whether the ordinance cornpl ies with the final prong of 
the test. 

In conclusion, the provisions of ACHD'> Ordinance 1 84 allow for d iscre­
tionary application of the fees outside the benefit zones, require payment of 
fees with what appears to be no determination of need for services as a result 
of the new development and lack clarity as to how revenues are accounted. As 
a result, it i s  d ifficult to determine with certainty whether ACHD's impact  fee 
ord inance allows for an assessment of a regulatory fee or is a disguised tax. It 
is recommended that the sweeping powers provided to the fee admin istrator 
and the failure to define within the ordinance procedures for collection and 
accounting of  fees be reviewed and amended by ACHD to c learly comport 
with the requirements provided i n  the enabling statute and d iscussed i n  this 
analysis. 

If a court finds that the appl ication of impact fee� pursuant to Ordinance 
1 84 is in fact the assessment of a fee and not a disguised tax, it may the n  ana­
lyze whether i t  violates constitutional provi sions of substantive  due process .  

2 .  Substantive Due Process/Needs Nexus Analysis. 

A n  impact fee regulation can also be challenged on substantive due process 
grounds. The i nquiry here is whether the pol ice power has exceeded its consti-
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tutional l imits. State courts apply a variety of different standards to determine 
whether impact fees meet the substantive due process provision of the consti­
tution. 

Three standards are most frequently applied. The strictest is the "specifi­
cally and uniquely attributable test," appl ied in Ill inois and a few other juris­
dictions. See Pioneer Trust and Savings v. Village of Mount Prospect, 22 I l l .  
2d 375,  1 76 N.E.2d 799 ( 1 96 1 ). The most l iberal test is the "reasonable rel a­
tionship" standard which is used in  California. See Associated Homebuilders 
v. City of Walnut Creek, 94 Cal. Rptr. 630, 484 P.2d 606 ( 1 97 l ). However, the 
majority of states employ a "rational nexus" standard. Under this test, there 
must be a rational nexus between the development project and the need for the 
additional capital improvements. There must also be a rational nexus between 
the expenditure for capital facilities and the benefits accruing to the property 
on which the charge is imposed. See Contractors and Builders Ass 'n v. City of 
Dunedine, 329 So. 2d 3 1 4  (Fla. 1 976). 

The "Idaho Development Impact Fee Act" establishes that all development 
impact fee ordinances enacted by any governmental entity must require that: 
( 1) fees be collected within or for the benefit of the service area in which the 
project is located; (2) the fees be segregated from other funds and earmarked 
for expenditure on improvements within the benefit zones; (3) the construc­
tion, improvement, expansion or enlargement of new or existing public faci li­
ties for which the fee is imposed be attributable to the demands generated by 
the new development; and (4) the development impact fee shall not exceed the 
proportionate share of the cost of the system improvements. See Idaho Code 
§§ 67-8204( 1 ), (2), (8), ( 1 1 ); 67-8207; 67-82 1 0. Thus, built into the enabli ng 
statute is a requirement that the ordinance establish a rational nexus between 
the expenditure for the capital faci l ities and the benefits accruing to the prop­
erty on which the charge is imposed. 

Since a needs/benefit rational nexus analysis is required for both constitu­
tional and statutory compliance, the next step in the analysis is to determine 
whether Ordinance 1 84 complies with these requirements. The purpose of the 
ordinance is to "assist in the implementation of . . .  the transportation plan 
adopted by the Ada Planning Association." It is fu1ther noted that the intent of 
the ordinance is to require each new development to bear its "proportionate 
fair share of the cost of capital expenditures" and that the assessment of fees 
be done in a manner which is fair. Ordinance 1 84, section 3(a), (b), (c). 
However, section 8 of the ordinance establishes a fee schedule which divides 
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developments into categories and establishes an impact fee for each category. 
The ordinance thus assumes that each development results in  a need for road 
expansion or construction; it does not require an individualiz�d determination 
of an actual need for road expansion as a result of the new development. 

In Lee County v. New Testament Baptist Church of Ft. Meyers, Fla., 507 
So. 2d 626 (Fla. App. 2d Dist. 1 987), the court applying the rational nexus test 
found the ordinance unconstitutional. Property owners in new developments 
whose property abutted certnin streets would have been required to give the 
county enough land to meet minimum right-of-way requirements established 
by the county, regardless of the impact the proposed development had on the 
roadway. The court stated: 

The ordinance does not comply with the rational nexus test because i t  
does not require any reasonable connection between the requirement 
that the land be given to the county and the amount of increased traf­
fic, if any, generated by the proposed development. 

507 So. 2d at 629. 

In New Jersey Builders Ass 'n v. Bernard Township, 1 08 NJ. 223, 528 A.2d 
555 ( l  9R7), the New Jersey Supreme Court invalidated a transportation fee 
ordinance that required new devi.'!lopers to pay a pro rata share of the town­
ship's long-term $20 million dollar road improvement plan. The court held 
that the revenue raised through impact fees of this nature did not pay for 
improvements which arose as a direct consequence of the particular subdivi­
sion or development for which the money was assessed. 

Based upon the requirements of chapter 82, title 67, Idaho Code, and the 
case law i nterpretations, ACHD must establish a need resulting from the new 
development in order to comply with the rational nexus standard. It is not 
clear that ACHD can meet this requirement. 

Another indication of compliance w ith the rational nexus standard would 
be confin ing the use of the funds to a benefit zone. Although ACHD's ordi­
nance establishes benefit zones as required by the "Idaho Development 
Impact Fee Act," it does not require use of the fees assessed within that bene­
fit zone. In addition, i t  is not clear that Ordinance 1 84 complies with the ear­
marking and expenditure requirements of Idaho Code § 67-82 10 requ iring that 
expenditures of development impact fees be made only within or for the bene-
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fit of the service area for which the fee was assessed and not be used for any 
purpose other than system improvement cost resulting from new growth. 

In conclusion, it appears that the guidelines established i n  the "Idaho 
Development Impact Fee Act" comply w ith the rational nexus standard. 
However, it is not clear that Ordinance 1 84 meets the requirements of the act 
or the rational nexus standard required by the constitution. 

B . A CHD 's Authority to Assess "Impact Fees " Against the State Pursuant to 
the Enabling Legislation 

The final i ssue requires an analysis of whether the state should be assessed 
impact fees where there is no clear authorization allowing for assessments 
against the state in the "Idaho Developmen t  Impact Fee Act." Some statutory 
provisions are written i n  general language and are reasonably susceptible to 
being construed as applicable both to government and private parties. Such 
statutes are subject to the rule of construction which exempts government 
from their operation in the absence of a clear expression of intent on the part 
of the legislature. See Sutherland, Statutory Construction, Statutes in 
Derogation of Sovereignty, § 62.0 I et seq. ( 1992). McQuillan, Municipal 
C"•rporations, § 2. 1 3  Quasi Municipal Corporations, (3rd ed. 1 987). In his 
treatise on statutory construction, Sutherland distinguishes between situations 
where the right of the sovereign is asserted against an individual from those 
where it is i nterposed against another agency of government, finding that 
there are sound consti tutional policy reasons for intergovernmental immuni­
ties. Sutherland, supra at 62.03, p. 223. 

Idaho courts, in accord with the above stated general rule of statutory con­
struction, have held that broad language i n  the st<!tute will not be interpreted 
to i nclude government, or affect its rights, unless that construction is clear and 
indisputable on the face of the statute. Local Union 283, lntn 'l Brotherhood of 
Electrical Workers v. Robison, 9 1  Idaho 445, 423 P.2d 999 ( 1 967); Wilcox v. 
City of Idaho Falls, 23 F. Supp. 626 (D.C. Idaho 1 938) .  

In Local Union 283, the Idaho Supreme Court discussed the basis for this 
rule of statutory construction: 

Legislative acts are normally directed to activities in the private sector 
of society and effect a modification, limitation, or e xtension of the 
private individual's rights and duties. Under our political system ,  the 
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individual is relatively free to pursue his own self-interest, but the 
government, which is representative of  the people, must act in a disin­
terested manner in the public interest. . . .  A judicial rule of statutory 
construction, whereby broad language in a statute is construed to gov­
ern the conduct of the state and its political subdivision, would 
undoubtedly resul t  in dire consequences. Therefore, in order to main­
tain the operations of state and local government on an efficient, 
unimpaired basis, this court will not i nterpret broad l anguage in a 
statute "to include the government, or affect its rights, unless that con­
struction be clear and indisputable upon the text of the act ." 

9 1  Idaho at 447-48 (citations omitted) .  

To assess impact fees against the state, in essence, i s  a general assessment 
against the taxpayers of the state. Taxpayers fund the workings of govern­
ment, i ncluding the construction of the state government build ings which 
house state operations. The intent of development impact fees is to avoid plac­
ing further tax burdens on the general public as a result of new development. 
Assessment of i mpact fees against the state would be in derogation of the gen­
eral intent behind the establishment of impact fees. 

In addition, the language contained in the "Idaho Development Impact Fee 
Act" does not indicate that the state was to be included for the purposes of 
payment of development i mpact fees. In fact,  the fiscal note attached to H .B .  
805 indicates that the legislative intent was not to include the state within the 
purview of the act. The comment u nder the section delineat ing the fiscal 
impact on the state was that "there will be no fiscal i mpact on the general 
fund." The assessment of impact fees against the state would have an obvious 
impact on the general fund. Thus, i t  would appear clear that the legislative 
intent was to exclude the state from compl i ance with i mpact fee ordinances 
enacted pursuant to the act .  
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DATED this 7th day of April, 1 993. 

Analysis by: 

Terry B .  Anderson 
Deputy Attorney General 

LARRY ECHOHAWK 
Attorney General 

Chief, Business Regulation and State Finance Division 

' ACHD cites as authority for its Ordinance 1 84, article 1 2, § 2, of the Idaho Constitution, 
which is the general grant of police powers to municipalities and counties. Since ACHD is 
merely a quasi-municipal corporation with l imited objectives and powers granted to it by the 
legislature, it would not enjoy a direct grant of police powers from the constitution. See gener­

ally, McQuil lan, Municipal C017mrations § 2 1 3  Quasi Municipal Corporations (3rd ed. 1987). 
Generally, courts in other jurisdictions have held that municipalities or taxing districts attempt­
ing to establish impact fees need enabling legislation unless the local governmental entity has 
home rule authority. See Juergensmeyer and B lake, Impact Fees: An Answer to Loe '/ GcJl' 'ts ' 

Capital Funding Dilemma, 9 Fla. St. U. L. Rev. 4 1 5  ( 1 98 1 ). See generally Michael C. Moore, 
Powers and Authorities of Idaho Cities: Home Rule or Legislative Control? 14 Idaho L. Rev. 
1 43 ( 1977). 
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ATTORNEY GENERAL OPINION NO. 93-6 

Honorable Jerry Evans 
Superintendent of Public Instruction 
Len B. Jordan Building 
Statehouse Mail 
Boise, ID 83720- 1 000 

Per Request for Attorney General 's Opinion 

QUESTION PRESENTED 

93-6 

May the Board of Education be divided into two councils, one for higher 
education and one for public schools as required by House Bill 345, without 
violating the provisions of article 9, section 2, of the Idaho Constitution? 

CONCLUSION 

No. Creating two autonomous councils,  one with final authority over mat­
ters relating to higher education and the other with final authority over mat­
ters relating to public schools would violate article 9, section 2, of the Idaho 
Constitution, which requires that a single board of education govern all edu­
cational institutions in the state of Idaho. However, if the Board of Education 
implements House Bi l l  345 by developing guidel ines which require that 
decisions of the two councils be reviewed and ratified by the Board of 
Education, the requirements of article 9, section 2, of the Idaho Constitution 
will  be satisfied. 

ANALYSIS 

The First Regular Session of the 52nd Legislature passed House Bi l l  345 
providing for a State Board of Education comprised of two councils, one rep­
resenting the interests of higher education and the other representing public 
schools. House Bill 345 provides in pertinent part as follows: 

33- 1 0  I .  CREATION OF BOARD. For the general superv1s10n, 
governance and control of all state educational institutions, a state 
board of education is created. The board shall comprise two (2) sepa­
rate councils, distinguished as fol lows: 
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( 1 )  For general supervision of a l l  state institutions of higher educa­
tion, and such institutions as may be designated by law, to wit: 
University of Idaho, Idaho State University, Boise State University, 
Lewis-Clark State College, the Col lege of Southern Idaho, North 
Idaho College, and for any other state higher educational institutions 
which may hereafter be founded, a council for higher education and 
board of regents of the University of Idaho is hereby created. 

(2) For general supervision, government and control of the public 
school system of the state, including the Si:hool for the Deaf and the 
Blind and any other state educational institution not connected with 
higher education which may hereafter be founded, a council for public 
schools is created. 

(3) For the general supervision, governance and control of general 
educational institutions and programs of common access to both 
higher education and pu�lic school systems, including Eastern Idaho 
Technical College, vocational education, the State Library Board, 
Idaho work study program, public broadcasting system, Idaho state 
historical society, and other matters where required by law, the state 
board of education shall regularly convene as a whole. 

Where the term "state board" shall hereafter appear, it shall mean 
the state board of education and, notwithstanding any other provision 
of law to the contrary, where appropriatt>:, pursuant to the assignment 
of duties provided in this section, where such reference is relative to 
post secondary institutions and programs or associated arrangements 
such reference shall mean the counci l  for higher education and board 
of regents of the University of Idaho, and, where such reference is rel­
ative solely to public schools, elementary through secondary levels, 
and associated programs, such reference shall mean the council for 
public schools. 

(Emphasis added.) 

There are two possible interpretations that can be given to the above quoted 
language. The first interpretation would provide thre� autonomous boards to 
govern education in the state of Idaho. The first board would be the Council 
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for Higher Education and Board of Regents at the University of Idaho, which 
would provide general supervision for all state institutions of higher educa­
t 'on. The second autonomous board would be the Council for Publ ic Schools 
providing general supervision over public schools, the School for the Deaf 
and Blind and other educational institutions not connected w ith higher educa­
tion. The final board would be the Board of Education which would supervise 
areas of general education and overlap areas, as well as institutions specifi­
cally listed within the statute. This  appears to be the intent of House Bi ll 345 
as it was originally drafted .  With reference to the original draft, this office 
gave an opinion to the legislature that the division of the Board of Education 
into three autonomous governing entities was a violation of article 9, section 
2, of the Idaho Constitution. Subsequent to receiving this opinion, the legisla­
ture amended the bil l .  The amendment to the bill provides a basis for the sec­
ond interpretation which can be given to the quoted language. 

In an apparent effort to cure the constitutional defects of the legislation, 
section 33- 1 0 1 ,  subparagraph 3, was amended to require the State Board of 
Education to act on all "other matters where required by law." Although this 
amendment could have been drafted with more clarity, it does provide a basis 
for the interpretation that the board must retain supervisory control over all 
areas required by the constitution and laws of the state. This would be the 
interpretation favored by the standard principles of statutory construction. A 
cardinal rule of statutory construction presumes that the legislature intended to 
enact valid and constitutional law and, thus, the statute must be given as lib­
eral an interpretation as possible to avoid finding the statute unconstitutional . 
Scandrett v. Shoshone County, 63 Idaho 46, 1 1 6 P.2d 225 ( 1941 ) ; State v. 

Gibbs. 94 Idaho 908, 500 P.2d 209 ( 1 972). 

We have been asked to aid the Board of Education in determining whether 
House Bi l l  345, as amended, can be implemented without violating the provi­
sions of article 9, section 2, of the Idaho Constitution . Our analysis is divided 
into two parts. In part one we address the constitutional requirements of arti­
cle 9, section 2. This analysis is consistent with the opinion given to the legis­
lature prior to the enactment of House Bill 345. In part two, we provide 
guidance to the Board of Education in interpreting House B il l  345 and devel­
oping guidelines for implementing a structure which would satisfy the 
requirements of article 9, section 2, of the Idaho Constitution. 
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l .  Article 9, Section 2 

Article 9, section 2, states: 

Board of education. - The general supervision of the state educa­
tional institutions and public school system of the state of Idaho, shall 
be vested in a state board of education, the membership, powers and 
duties of which shall be prescribed by law. The state superintendent of 
public instruction shall be ex officio member of said board. 

In interpreting article 9, section 2, well-established rules of constitutional 
construction should be followed. The first rule of interpretation is to apply the 
plain language of the constitution. Powell v. Spackman, 7 Idaho 692, 65 P. 503 
( 1 90 l ) ; Sweeney v. Otter. 1 1 9 Idaho 1 35,  804 P.2d 308 ( l  990). 

Article 9, section 2, speaks in the singular of "a state board" having super­
visory powers over all "the state educational institutions and the public school 
system of the state of Idaho." (Emphasis added.)  The plain language of the 
constitution indicates that the supervision of education in the state shall be 
governed by a single board. This interpretation of article 9, section 2, is in 
accord with an historical review of the intent of the framers of article 9, sec­
tion 2. Determining the intent of the framers of a constitutional provision is 
also a fundamental objective in construing that provision. Haile v. Foote, 490 
Idaho 26 1 ,  409 P.2d 409 ( 1 965 ). 

As originally written, article 9, section 2, of the Idaho Constitution pro­
vided that the supervision of education was to be divided between public 
instruction and higher education. Public schools were supervised by the Board 
of Education which comprised the Superintendent of Public Instruction, the 
Secretary of State, and the Attorney General. H igher education, consisting at 
that time only of the University of Idaho, was governed by a separate Board 
of Regents. 

Shortly after statehood, problems arose in the system established in the 
constitution for governing education within the state. For all practical pur­
poses, the Board of Education was the Superintendent, and the 
Superintendent's ability to supervise and direct public schools was hampered 
by the lack of support from the Secretary of State and the Attorney General 
who had l ittle time or inclination to assume that task. The disjointed system of 
education had little unity or coordination. Various educational institutions of 
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the state and of local governments viewed one another with distrust and as 
competitors for l imited state money. See, Farley, An Unp11blished Hist01y of 
Idaho Ed11catio11 ( 1 974) at page 20; McCoy, Ed11catio11a/ Progress in Idaho is 
Shown by the Development of the Pttblic School System 1863 thro11gh 1923, 
University of Idaho, Master's Thesis at 52 ( 1 923). 

By 19 1 1 , conditions in the educational system or the state had deteriorated 
to the point that radical change to the structure or state education was favored. 

Governor Hawley, in his address to the legislature on January 3, 1 9 1 1 ,  rec­
ognized the problems with the state's educational system. Hawley spoke of 
the need for fixing an appropriation and creating a tax specifically to support 
the state's educational institutions. Although the Governor did not call for a 
constitutional amendment creating a single Board of Education, the legislature 
followed that course of action. House Joint Resolution No. 1 2  proposed to 
amend article 9, section 2, by creating a state commissioner of education and 
a board of regents. This resolution was rejected by the Senate. House Joint 
Resolution No. 30, substituted in its place, called for the amendment of article 
9, section 2, by creating the State Board of Education. It is House Joint 
Resolution No. 30 which placed the constitutional amendment on the ballot 
and resulted in the amendment of article 9, section 2, to its present form. 

The problems which occurred in education prior to 1 9 1 1 are evidence that 
the legislature and the public intended the constitutional amendment to article 
9, section 2, to create a single board governing all the educational affairs of 
the state. Comments made by superintendents, historians and governors fol ­
lowing the adoption of  the amendment are further evidence that the intent was 
for a single board to be created. 

Governor Haines, in his address to the legislature, stated: 

At the last general election there was also adopted a proposed 
amendment to the constitution of our state, which provides for the 
general supervision of state educational institutions and the public 
school system of the state of Idaho by a state board of education, the 
membership, powers and duties of which shall be prescribed by law. It 
is entirely clear to my mind that the legislative enactment which i s  
necessary to give this constitutional amendment force and effect 
should be promptly considered by you. 
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The duties of this board should include the general management 
and control of al! our state educational institutions. 

Message of Governor Haines to the Twelfth Legislature of the State of Idaho 
at 26-27 ( 1 9 1 3) (Archives of the State H istorical L ibrary). 

Similarly, the first Commissioner of Education, Edward 0. S isson, in 
reporting to the legislature, stated: 

The plan ;Jf a single State Board of Education to direct all the edu­
cational affairs of the State was ordered by a constitutional amend­
ment, proposed Ly the Eleventh Session of the S tate Legislature in 
1 9 1 1 ,  and approved by popular vote in November, 1 9 1 2. The Twelfth 
Session of the Legislature in 1 9 1 3 enacted a Jaw to put the amend­
ment i nto effect .  

The characteristic feature of the new system i s  that the six state 
institutions and the public schools art> �ill to be considered in relation 
to each other, and with a view to the welfare of the State. The State 
Board of Education has only the welfare of the children and young 
people as its aim and purpose. 

The essence of the plan is that we should get together in the inter­
ests of our schools and our children; that we should think education­
ally for the whole State, and not for any one institution or any one 
community or any one section. This means mere attention to educa­
tion, and constant vigilance. 

Sisson, Report of the Commissioner of Education at I ( 1 9 1 4) (emphasis 
added). 

The interpretation of the constitutional amendment as requiring a single 
board to govern all the educational affairs of the state is further strengthened 
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by the report of the State Superintendent of Public Instruction contained in the 
Biennial Report of 1 9 1 3- 14. 

The State Legislature in 1 9 1 1 passed a resolution cal l ing for a 
Constitutional Amendment providing for a State Board of Education 

to have control of all schools, public and State, whose membership, 
duties and powers should be prescribed by law . . . .  The law made 
many striking changes in the educational system of the State, yet it is 
one of the wisest and best laws ever placed on our statutes. 

Sisson, Biennial Report of the State Superintendent of Public Instruction, 
1913-14 at 1 9 1  (emphasis added). 

Bernice McCoy was Assistant State Superintendent for the years immedi­
ately preceding 1 9 1 4. In 1 9 1 4, she was elected Superintendent of Public 
Instruction. For this reason, her master's  thesis is particularly enlightening as 
to this period in history. Regarding the changes to the educational system of 
the state as a result of the amendment to the constitution in 1 9 1 2, McCoy 
writes: 

As has already been indicated, this period is separated from the 
first period in Education under Statehood by the change in the system 
of administration of the public school system of the State, through the 
establishment by legislative enactment of "The State Board of 
Education and Board of Regents of the University of Idaho," thus 
placing the control of the entire educational system of the State, con­
sisting of the various parallel movements described in a previous sec­
tion of this thesis, under one board of control. 

Viewed from one standpoint this law was the most unique piece of 
school legislation ever enacted by any State legislature; viewed from 
another standpoint it was the most natural and logical step for a legis­
lature to take, the establishment of a system of administration which 
��·ould unify and coordinate the various public educational movements 
had long been the dream of intelligent educators and laymen, and con­
sidered from the standpoint of the Idaho situation the wisdom of the 
step was doubly true. It grew quite naturally out of the experiences 
and problems which had arisen in the educational .vork of the State. 
Problems and situations not unlike those which had arisen in other 
States; but which were more acute in Idaho because of the topogra-
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phy, its sparse population, its pioneer conditions, its magnificent dis­
tances, together with its lack of transportation faciliti�s and other 
mediums of communication, all of which made unity and coordina­
tion in the State educational work impossible even in a slight degree. 

McCoy. Educational Progress in Idaho as Shown by the Development of the 
Public School System 1863-1 923, University of Idaho, Master's Thesis at 44 
( 1 923) (emphasis  added). 

In conclusion, the historical overview of the enactment of article 1 section 
2, of the Idaho Constitution, as well as the plain language of that constitu­
tional provision, requires that the educational affairs of the state be governed 
by a single board of education. Therefore, the first interpretation of House Bill 
345 providing for three autonomous governing boards to supervise the educa­
tional affairs of the state is unconstitutional. 

Since the legislature is presumed to enact valid and constitutional law and, 
further, since the legislature was aware prior to enactment of House Bi l l  345 
that dividing the board into three autonomous governing boards would be 
unconstitutional, it must be presumed that the intent of the legislature in 
amending House Bil l  345 was to correct the constitutional deficiencies of the 
legislation. 

To correct the constitutional deficiencies of the original legislation, the leg­
islation must be amenable to an interpretation that the councils are merdy 
advisory in nature. As previously noted, section 33- 1 0  l (3) requires the State 
Board of Education to act on all "other matters where required hy l aw." 
Although this language could have been more clearly and artful ly drafted, it 
does appear to require the Board of Education to act as required by the consti­
tution and statutes of the state. Since the constitution requires the Board of 
Education to govern all of the educational affairs of the state, the appropriate 
interpretation of House Bi ll 345 is that the legislature intended to create two 
advisory councils to the Board of Education, with the board retaining its con­
stitutionally required control over the educational system of the state. 

2. Guidance to the Board of Education in Interpreting House Bill 345 and 
Developing Guidelines for Implementing a Structure Which Would Satisfy the 
Requirements of Article 9, Section 2, of the Idaho Constitution. 

In implementing the provisions of House B ill 345 to comply with the con-
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stitutional requirements of article 9, section 2, of the Idaho Constitution, the 
Board of Education may create guidelines dividing the board into two advi­
sory councils, one for higher education and the other for public education. The 
general supervision and control of education in Idaho must be retained by the 
board. Duties of the councils should be structured by the board w ith this 
requirement in m ind. 

Each counci l  can provide oversight in its particular areas of special ization. 
The councils can be fact finders for the Board of Education and they can pro­
vide their findings along with recommendations to the Board of Education. 
However, the board must retain the power to make final determinations gov­
erning state educational institutions and the public school systems in the state 
of Idaho. 
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McCoy, Educational Progress in Idaho is Shown by the Development 
of the Public School System 1863 through 1 923, University of Idaho, 
Master's Thesis ( l  923). 

Message of Governor Haines to the Twelfth Legislature of the State of 
Idaho ( l  9 1 3) (Archives of the State Historical Library). 

Sisson, Biennial Report of the State Superintendent of Public 
Instruction, 1 9 1 3- 14. 
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DATED this 14th day of April, 1 993.  
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Deputy Attorney General 
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Senator Mark Ricks, Chair 
Senate State Affairs Committee 
STATEHOUSE MAIL 
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House Transportation and 

Defense Committee 
STATEHOUSE MAIL 

Senator Dennis Hansen, Chair 
Senate Transportation Committee 
STATEHOUSE MAIL 

Representative Pam Ahrens, Chair 
House State Affairs Committee 
STATEHOUSE MAIL 

Per Request for Attorney General's Opinion 

QUESTION PRESENTED 

What authority does the Idaho Public Utilities Commission have under 
chapters l and 8 of title 6 1 ,  Idaho Code, to provide for the regulation of tow 
trucks and require certain standards to be adhered to such as equipment 
requirements, safety requirements, operator requirements, insurance require­
ments, log book requirements and other requirements as if the tow trucks were 
common carriers? 

CONCLUSION 

Tow trucks fit the statutory definition of a common carrier under the Motor 
Carrier Act, chapter 8, title 6 1 ,  Idaho Code. However, statute also provides 
that all common carriers operating within a municipality (or in certain circum­
stances, within the municipality and contiguous territory) are exempt from the 
Commission's regulation. Accordingly, the Idaho Public Uti l i ties Commission 
has statutory authority to prescribe rules concerning equipment requirements, 
safety requirements, operator requirements, insurance requirements, log book 
requirements and other requirements for tow truck operations, unless the tow 
truck operations fall under the municipal exemplion from the Commission's 
regulation. 

ANALYSIS 

The Idaho Public Util ities Commission has no authority other than the 
statutory authority granted to it by the legislature; it exercises a l imited juris­
diction, and nothing is presumed in favor of its jurisdiction. However, when 
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necessary to enable the Public Utilities Commission to exerci se powers 
expressly granted to it, and once jurisdiction is clear, the Idaho Public Utilities 
Commission is allowed all power that is either expressly granted by statute or 
which may be fairly implied. See Idaho State Homebuilders v. Washington 
Water Power Company, 1 07 Idaho 4 1 5, 4 1 8, 690 P.2d 350, 353 ( 1 984). 
Accordingly, the question to be determined is whether regulation of tow truck 
operations falls within the Commission's statutory authority. 

The relevant statutes are found in the Motor Carrier Act, chapter 8, title 6 l ,  
Idaho Code. In examining statutory language, there are a number of general 
rules of statutory construction to keep in mind: 

It is a basic rule of statutory construction that, unless the result is 
palpably absurd, we must assume that the legislature means what is 
clearly stated in the statute. It is also well establi shed that statutes 
must be interpreted to mean what the legislature intended the statute 
to mean, and the statute must be construed as a whole. Statutory 
interpretation always begins with an examination of the l iteral words 
of the statute. In so doing, every word, clause and sentence should be 
given effect, if possible. The clearly expressed intent of the legisla­
ture must be given effect and there is no occasion for construction 
where the language of a statute is unambiguous. Finally, when con­
struing a statute, i ts words must be given their plain, usual and ordi­
nary meaning. 

In the Matter of Application for Permit No. 36-7200 in the Name of the 
Idaho Department of Parks and Recreation, 1 2 1  Idaho 8 1 9, 822-23, 828 P.2d 
848, 85 1 -52 (l 992) (citations omitted). 

The statute containing the relevant definitions is Idaho Code § 6 1 -80 I ,  the 
first section of the Motor Carrier Act. It provides, in pertinent part: 

6 1 -80 I .  Definitions of Terms.-The following definitions shall 
apply to this chapter: 

a. The term "person" means any individual, firm, copartnership, 
corporation, company, association, or joint stock association, and 
includes any trustee, receiver, assignee, or personal representative 
thereof. 
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b. The term "commission" means the Idaho Public Utilities 
Commission. 

c. The term "permit" means a permit issued under this chapter to 
any motor carrier. 

d. The term "highway" means the public . .Jads, highways, streets, 
and ways of the state. 

e. The term "motor vehicle" means any vehicle, machine, tractor, 
trailer, or semi-trailer propelled or drawn by mechanical power and 
used upon the highway in the transportation of passengers and/or 
property that does not include any vehicle, locomotive, or car oper­
ated exclusively on a rail or rails. 

f. The term "common carrier" means any person, which holds itself 
out to the general public to engage in the transportation by motor 
vehicle in commerce in the state of Idaho of passengers or prope1ty or 
any class or classes thereof for compensation, whether over regular or 
irregular routes ,  or by scheduled or unscheduled service. 

i. The term "motor carrier" means common carrier, contract carrier 
or private carrier. 

j. The term "transportation" includes all vehicles operated by, for, 
or in the interest of any motor carrier irrespective of ownership or 
contract, express or implied, together with all services, facilities and 
property furnished, operated or controlled by any such carrier or carri­
ers and used in the transportation of passengers and/or property in 
commerce in the state. 

Tow truck operators are persons holding themselves out to the general pub­
lic to provide transportation services by motor vehicle in intrastate commerce. 
The transportation services that they provide are towing of disabled vehicles 
and incidental passenger transportation along with the disabled vehicles .  They 
operate motor vehicles on lhe highways of the stat�. Thus, tow truck operators 
squarely fal l  within the definition of "common carrier" (which is one of three 
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kinds of motor carriers defined in the act-the other two are "contract carrier" 
and "private carrier"). 

The definitions in paragraphs (a) through U) are the beginning c_ .f this 
analysis, but not the ending. That is because paragraph (k) of Idaho C Jde § 
6 1 -80 1 contains a number of explicit exemptions. It provides, in pertinent 
part: 

k. Exemptions. Notwithstanding the definition of "motor carrier" 
as defined in this section, the following transportation shall be exempt 
from regulation by and payment of fees lo the commission: 

( 1) motor vehicles employed solely in transporting school 
chi ldren . . .  ; or 

(2) taxicabs . . . ; or 

(3) motor vehicles owned or operated by or on behalf of 
hotels and used exclusively for the transportation of hotel 
patrons between hotels and local railroads or airports or other 
common carrier stations; or 

(4) motor vehicles controlled or operated by any farmer . . .  ; 
or 

(5) motor vehicles used exclusively in the distribution of 
newspapers; or 

(6) transportation of persons or property by motor vehicle at 
ar airport . . .  ; or 

(7) transportation of persons and/or property, including 
mobile and modular houses manufactured with wheels and 
undercarriage as part of the substructure, but not t ransportation 
of other houses, buildings or structures within a municipality or 
territory contiguous to such municipality if such operation out­
side such municipal ity be a part of a service maintained w ithin 
the limits of a municipality with the privi lege of transfer of pas­
sengers to vehicles within the municipal i ty without additional 
fare ; or 
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(8) the transportation of agricultural products . . .  or l ivestock 
and livestock feed; or 

(9) motor propelled vehicles for the sole purpose of call'y ing 
United States mail or prope"lY belonging to the United States; or 

( I  0) motor carriers transporting products of the forest; or 

( 1 1 ) motor carriers transporting products of the m ine . 
except petroleum products; or 

( 1 2) motor carriers transporting household goods . . . .  

Exemption (7) is the ur,ly one of these 1 2  exemptions that arguably could 
apply to tow truck operators. The seventh exemption, which has been 
amended several times, can best be understood by examining its version and 
the amendments to it. 

The seventh exemption first appeared in the 1 95 1  amendment to Idaho 
Code § 6 1 -80 I .  Chapter 29 1 of the 1 95 1  Session Laws added subsection (k) to 
Idaho Code § 6 1 -80 I .  The fol lowing is the seventh paragraph of the 1 95 1  ver­
sion of subsection (k), which is the predecessor to the current version. It is 
reproduced once as it appears in the session law and a second time broken by 
lint:! spacing and bracketed subdivisions not appearing in the text to assist in 
parsing the statute: 

(7) Transportation of persons and/or property within a municipality 
or territory contiguous to such a municipality if such operation out­
side such municipality be a part of a service maintained within the 
limits of a municipality with the pri '1i lege of transfer of passengers to 
vehicles within the municipality without additional fare; 

(7) Transportation of persons and/or property 

[a] within a municipality or 

lb] territory contiguous to such a municipality if such opera­
tion outside such municipality 
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[i] be a part of a service maintained within the l imits 
of a municipality 

lii ] with the privilege of transfer of passengers to 
vehicles within the municipality without additional fare; 

Paragraph (7) contains two municipal exemptions. The first is a "pure" 
municipal exemption: All carriage of persons and/or property within a munici­
pal i ty is exempted from the Public Utilities Commission's regulation. The 
second is an exemption for operations in and contiguous to municipal ities that 
are part of a service maintained within the municipal ity and with a privi lege 
of transfer within the munic ipal ity without additional fare. Although the 
words "municipal bus" or ''munic ipal bus �ervices" never appear in the 195 1  
version of paragraph (7), the plain and natural reading of paragraph (7) 's  sec­
ond exemption to the general definition of common carrier would c learly 
apply to municipal bus services because they are transportation of persons 
and/or property within a municipality (or territory contiguous to such munici­
pal ity) with the privilege of transfer of passengers to vehicles within the 
municipality without additional fare. Any other kind of transportation service 
qualifying under this second exemption would have to provide for similar 
transfer rights to a service provided within the municipality. 

Paragraph (7) was next amended in 1963 by Chapter 1 60 of the Session 
Laws. The t itle to that act described the amendm(!nt to Idaho Code § 6 1 -80 1 
as amending that section "BY INCLUDING THE TRANSPORTATION OF 
HOUSES, BUILDINGS OR STRUCTUl�.ES WITHIN THE JURISDICTION 
OF THE PUBLIC UTILITIES COMMISSION." Section 1 of the Session 
Law amended paragraph (7) of subsection (k) by adding the underlined words 
shown below: 

(7) Transportation of persons and/or property except transportation 
of any house, building or structure within a municipality or territory 
contiguous to such municipal ity if such operation outside such munic­
ipality be a part of service maintained within the limits of the munici­
pal ity with the privi lege of transfer of passengers to vehicles within 
the municipality without additional fare; 

The combination of the explanation in the title to the 1 963 amendment and the 
plain language of the 1963 amendment itself shows that the ''pure municipal" 
exemption and the "contiguous municipal bus exemption" were continued in  
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all regards but one: the municipal exemption fur housemovers was repealed. 
In all other regards, the two exemptions continued as before. 

Paragraph (7) was last amended in 198 1 ,  by Chapter 230 of the Session 
Laws. That amendment provided: 

(7) Transportation of persons and/or property, including mobile and 
modular houses manufactured with wheels and undercarriage as part 
of the substructure. but not eJ\ee13t transportation of �other house1!_, 
building1!. or structure1!_ witl . in a municipality or territory contiguous to 
such municipality if  :mch operation outside such municipality be a 
part of a service maintained within the limits of the municipality with 
the privilege of transfer of passengers to vehkles within the munici­
pality without additional fare; 

The plain and clear reading of this <imendment is to clarify the existing law 
that the municipal exemption appl ies to movement of mobile and modular 
homes and to further clarify thal the municipal exemption does not apply to 
movement of houses, buildings, or structures. 

Nothing in the original version of paragraph (7) or either of its two amend­
ments specifical ly addresses tow truck operations. Accordingly, tow truck 
operations may fal l  under the general municipal exemption: tow truck opera­
tions, l ike all other transportation of persons and/or property not specifically 
addressed in paragraph (7), are not subject to the Commission's regulation 
when they are conducted exclusively within the borders of the municipal i ty or 
territory contiguous to the municipality with the privilege of transfer. 
However, tow truck operations that hold themselves out to the general public 
to operate outside municipal limits do not fall within the exemption from the 
Commission's regulation and they are common carriers subject to the regula­
tion prescribed by the Motor Carrier Act. 

Under Idaho Code § 6 1 -802, " i t  shall be unlawful for any motor carrier 
. . .  to operate any motor vehicle and motor transportation without first hav­
ing obtained from the Commission a permit covering such operation." 
Accordi ngly, the Motor Carrier Act i tse lf requires tow truck operators who 
do not qualify for the municipal exemption to obtain a permit from the 
Commis�:!on as a condition of operating their common carrier tow truck 
�ervices. 
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Idaho Code § 6 1 -802 further provides that the Commission must find that 
any applicant for a permit be "fit, will ing, and able properly to perform the 
service proposed and to conform to the provisions of this chapter and the 
requirements, rules and regulations of the commission thereunder . . . .  " This 
statutory requirement subjects all motor carriers to the Commission\ rules 
concerning motor carriers. 

The Motor Carrier Act provides a number of specif'ic requirements with 
which motor carriers must comply: 

6 1 -804. Liability and Property Damage lnsurance.-The commis­
sion shall, before granting any permit to any motor carrier for trans­
porting persons and/or property, require such motor carrier to procure 
and fi le with said commission liabi lity and property damage insurance 
or a surety bond . . .  on each motor propelled vehicle used in trans­
porting persons and/or property providing for indemnity for Joss or 
damage legally imposed upon such motor carrier, in  an amount to be 
determined by general order of the commission for any personal 
injury suffered by one ( I )  person, by or while being transported in any 
vehicle, and in such additional amount as the commission shall deter­
mine, for all persons receiving personal i njury; and also in an amount 
as shall be determined by the commission by general order for dam­
age to the property of ;my person other than the insured . . . .  

6 1 -807. Rules, Regulations and Rates.-The commission is hereby 
vested with the power and authority, and it is hereby made its duty, to 
fix just, fair, reasonable and sufficient rates, fares, charges, and classi­
fications, and to alter and amend the same,  and to prescribe such rules 
and regulations for common carriers as may be necessary to provide 
for adequate service and safety of operat ion, and to require the filing 
of such reports and other data w 1th the commission as may be neces­
sary, and to adopt any such other rules and regulations as may be nec­
essary to govern the relationship between such common carriers and 
the traveling and shipping public; and also to prescribe such rules and 
regulations for contract carriers and private carriers as may be neces­
sary to provide safety of operations. Such rules and regulations as 
may be adopted and promulgated by the said commission shall be 
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adopted and promulgated by general order of such commission or oth­
erwise. 

The speci fic provisions of these two sections of the code give the Commission 
authority to provide requirements for equipment, safrty, operators, insurance, 
log books ,  etc. The Commission may do so by "general order," which is the 
pre-Administrative Procedure Act term for what are now called rules. The 
Commission has done so by its adoption of the Motor Carrier Rules, IDAPA 
3 1 .B (in the current codification, which will  be transferred to IDAPA 
3 1 .6 1 .0 1 000 et seq. i n  the new codification effective July 1 ,  1 993 ). 

Unless Idaho Code § 6 1 -801 is amended to specifically address tow truck 
operators in its er.emptions from the general definition of common carriers 
subject to the Motor Carrier Act, all tow truck operators that do not fall within 
the municipal exemptions fal l  within the statutory definition of common car­
rier. They are subject to the statutory requirement of obtain ing a permit before 
operating outside the municipality and are subject to the Commission's rules 
concerning equipmrnt, safety requirements, insurance, log books, etc . The 
Commission is, however, authorized by statute to prescribe various classifica­
tions of common carriers. It has the statutory authority to provide different 
requirements for equipment, safety, operators, insurance, log books, etc . ,  for 
tow truck operators differing from the rules for common carriers as a whole. 

AUTHORITIES CONSIDERED 

I .  Idaho Statutes: 

Idaho Code § 6 1 -80 I .  
Idaho Code § 6 1 -802. 
Idaho Code § 6 1 -804. 
Idaho Code § 6 1 -807 . 
1 95 1  Idaho Session Laws, Chapter 29 1 .  
1 963 Idaho Session Laws, Chapter 1 60. 
1 98 1  Idaho Session Laws, Chapter 230. 

2. Idaho Cases: 

Idaho State Homebuilders v. Washington Water Power Company, 1 07 Idaho 
4 15 , 690 P.2d 350 ( 1984). 
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DATED this 27th day cf May 1 993 .  

Analysis by: 

Michael S .  Gilmore 
Deputy Attorney General 

LARRY ECHOHAWK 
Attorney General 
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Bill Douglas 
Prosecuting Attorney 
Kootenai County 
P.O. Box 9000 
Co�ur d'Alene, ID 838 1 6  

Per Requests for Attorney General's Opinion 

QUESTION PRESENTED 

93-8 

D o county commissioners have the ability to retain civil counsel outside the 
county prosecutor's office on a long-term or continuous basis? 

CONCLUSION 

1 .  Pursuant to the Idaho Constitution, statutes and case law, county com­
missioners do not have the authority to hire civil counsel outside of the county 
prosecutor's office on a long-term or continuous basis unless they comply 
with Idaho's constitutionally mandated standard of "necessity." 

2. It is the county prosecutor's duty to try civil matters in which the c:cunty 
is a party and give the board legal advice. Before the board of county commis­
sioners may hire private counsel, the board must conduct a case-by-case 
analysis and state the facts which create the necessity of hiring such counsel. 
It must also make these reasons a matter of record and this factual justification 
is reviewable by the courts of this state. Mere comfort level or convenience 
does not rise to the level of "necessary" in this context. 

3 .  The duty of a prosecutor "to prosecute or defend all civil actions in 
which his or her county is a party," pursuant to Idaho Code § 3 1 -2604, super­
sedes the power of the county commissioners "to hire counsel with or without 
the prosecutor" granted by Idaho Code § 3 1 -8 1 3 . 
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ANALYSIS 

Your opinion request concerns the ability of the Bonnevi lle and Kootenai 
County commissioners to employ, on a retained basis, a private civil attorney 
not affiliated with the duly elected county prosecutor. Art. l 8, sec. 6, of the 
Idaho Constitution places a l imitation on the discretion of a board of county 
commissioners and allows it to hire counsel only when the circumstances war­
rant such action. 

I .  The Plain Meaning of Art. 18, Sec. 6, <�f' the Idaho Constit1ttio11 

Since statehood, art. 1 8, sec . 6, of the Idaho Constitution has provided the 
board of county commissioners with the ability to hire counsel when special 
circumstances arise. Art. 1 8, sec . 6, reads, in pertinent part: "The county com­
missioners m ay employ counsel \\'hen necessary." (Emphasis added.) 

The Idaho Supreme Court has held that the rules of statutory construction 
apply to constitutional provisions. Sweeney \'. Otte1; 1 1 9 Idaho 1 35, 804 P.2d 
308 ( 1 990). A fundamental rule of statutory and constitutional construction is 
if a statute or constitutional provision is not ambiguous, the language wil l  be 
given its plain and ordinary meaning. Sherwood v. Carter, 1 1 9 Idaho 246, 805 
P.2d 452 ( 1 99 1 ). By this notion, the plain meaning of the word "necessary" is 
presumed to be the meaning given to it in common parlance. The term "neces­
sary" has been defined as follows: 1  

An indispensable item; essential; absolutely needed; required. 
Webster's New Collegiate Dictionary 790 (9th ed. 1 99 1  ) .  

The tenn "necessity" is  defined as: 

The quality of being necessary; pressure of circumstance; physical 
or moral compulsion; impossibility of a contrary order or condition; 
the qual ity or state of being in need. Webster's New Collegiate 
Dictionary 790 (9th ed. 199 1  ). 

Controlling force; irresistible compulsion; a power or impulse so 
great that it admits no choice of conduct; a condition arising out of 
circumstances that compel a certain course of action. B lack's Law 
Dictionary 1 030 (6th ed. 1990). 
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These entries indicate that the words "when necessary" are words of l imita­
tion as used in the constitution. Given their natural significance these words 
bridle the discretion of county commissioners when they are considering hir­
ing private counsel .  Thus, it is the opinion of this office that mere convenience 
or personal preference does not rise to the level of "necessary" or "necessity" 
in this context. 

2. Case /11te1pretation of Art. 18, Sec. 6 

There are several Idaho Supreme Court cases which have interpreted the 
language of art. 1 8 , sec. 6, of the Idaho Constitution. The first was Meller v. 

Board of Commissioners of Logan County, 4 Idaho 44, 35 P. 7 1 2  ( 1 894). In 
Meller, the board of county commissioners for Logan County entered into a 
contract in which it retained H.S .  Hampton, a private attorney, to provide legal 
services to the county at $2,000 per year for a two year period. The supreme 
court held that the board had gone beyond the scop� of its constitutional and 
statutory authority by hiring private counsel. The court therefore found the 
contract in question to be void and a null ity, and in so holding stated: 

We are unwilling to bel ieve that it was the purpose of the framers 
of our constitution to "pluck the muzzle of restraint" from the boards 
of county commissioners throughout the state, and leave them with 
the sole limit of the vagaries of their own sweet wills in imposing bur­
dens upon the taxpayers of the state. 

4 Idaho at 5 1 .  It is c lear from this language that the court intended to l imit the 
discretion of county commissioners in hiring counsel to something narrower 
than the "vagaries of their own sweet wills." The court also found that "the 
Legislature cannot take from a constitutional officer a portion of the character­
istic duties belonging to the office, and devolve them on an office of its own 
creation. And if this cannot be done by the Legislature, will it seriously be 
contended that it can be done by a board of county commissioners?" Id. The 
supreme court went on to set forth the standard under which boards of county 
commissioners could hire counsel. It stated that "the board of county commis­
sioners may, when the necessity exists, employ counsel, but that necessity 
must be apparent, and the action of the board in each case is subject to review 
by the courts." Id. at 53 (emphasis added). 

Two years later the supreme court decided Hampton v. Commissioners of 
Logan County, 4 Idaho 646, 43 P. 324 ( 1 896). The same facts that gave rise to 
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the decision in  Meller were at issue here. After the Meller decision was 
handed down. H .S .  Hampton, the attorney who was retained under the void 
contract, presented an itemized bill for his services to the Logan County com­
missioners. The board refused to pay the bill and Mr. Hampton appealed this 
decision to the district cou11 which decided he was entitled to $832 on a quan­
tum meruir basis. In holding that Hampton was entitled to nothing, the 
supreme court opined that "before the authority given to the county commis­
sioners by section 6, article 1 8  of the constitution can be exercised, the neces­
sity which authorizes it must not only be apparent, but the facts creating such 
necessity must be made a matter of record by the board. " Hampton, 4 Idaho at 
652 (emphasis added). This holding has become the controlling standard in 
construing the language of art. 1 8 , sec. 6, which relates to commissioners' 
ability to hire private counsel. 

The next case to apply the Hampton "necessity" standard was Ravenscraft 
v. Board of Commissioners of Blaine County, 5 Idaho 1 78, 4 7 P. 942 ( 1 897) .  
In  this case the board of Blaine County had hired a private firm to defend a 
single suit in which the constitutionality of the act creating Blaine County was 
challenged. Before hiring the private firm, the board of commissioners had 
first made a matter of record the circumstances which gave rise to its decision 
to retain private counsel. Because of the magnitude of the legal crisis fac ing 
B laine County, the supreme court held the record contained "the facts creat ing 
the necessity for the employment of  counsel by the board of  commissioners of 
Blaine County." Id. at 1 83 .  Once again the Hampton "necessity" standard con­
trolled the inquiry and was satisfied only because the B laine County board 
had made an official record of the compelling facts which justified their 
actions to retain private counsel to defend the county in  a single lawsuit. 

A similar factual situation was at issue in  Barnard v. Young, 43 Idaho 3 82, 
25 1 P. 1 054 ( 1 926 ). In this case the Power County Board of Commissioners 
hired private counsel on a contingent fee basis to assist the prosecuting attor­
ney in collecting deposits from several bondsmen for deposits of county 
money in closed banks. The supreme court followed the principle laid down 
in Hampton and held: "[B ]y the constitution, section 6, art. 1 8, county com­
missioners are expressly empowered to employ counsel in civil cases when 
necessary" Barnard, 43 Idaho at 3 86. The court went on to conclude that the 
board had satisfied the necessity standard set forth in Hampton in hiring pri­
vate counsel for this matter because the commissioners had identified on the 
record the facts which created the need for such counsel before retaining the 
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attorney. It should be noted that the Power County board in Barnard hired 
counsel for a single legal issue. 

In Anderson v. Shoshone County, 6 Idaho 76, 53 P. I 05 ( 1 898), the Idaho 
Supreme Court found that a contract for legal services between the board of 
commissioners of Shoshone County and a private attorney was valid. 
However, in coming to its conclusion, the court stated: "It is not contended by 
respondent that no necessity for the employment of counsel existed, nor that 
the same is not made apparent by the records of the board." Id. at 77 .  It also 
opined that "it seems to us this objection should more properly come from the 
district attorney himself, but that officer does not seem to have considered 
himself especially aggrieved by the action of the board; at least, he has made 
no moan apparent in the record." Id. I t  should also be noted that the re�pon­
dent cited no relevant cases to support his contention that the board had no 
authority to employ counsel. 

The most recent published case construing the constitutionally granted 
power of commissioners to hire counsel when necessary was decided i n  1932. 
Clayton v. Barnes, 52 Idaho 4 1 8, 16 P.2d 1 056 ( 1 932) .  In this case the court 
found that "section 6 article 1 8, in providing that the county commissioners 
may employ counsel when necessary, is a limitation upon the authority of the 
county commissioners to employ counsel and a denial of the authority of all 
other county officials to do so." Id. at 424 (emphasis added).' 

Since the adoption of the constitution of Idaho, there have been only three 
instances where the Supreme Court of Idaho has upheld a board of  county 
commissioners' decision to hire private counsel. All  three are distinguishable 
from the situations in Kootenai and Bonneville counties. In Anderson v. 
Shoshone County, the respondent neither asserted that the board had failed to 
meet the necessity standard nor did he contend the board lacked factual justifi­
cation for its action. The respondent in that case did not present a single cog­
nizable argument to support his position. Thus, the supreme court ruled in 
favor of the validity of the board's action. The court did, however, state that 
the proper person to bring such a complaint was the district attorney. In 
Ravenscraft, the very existence of Blaine County was at stake and the court 
held that the necessity standard had been met because of the obvious impor­
tance of this crisis. Ravenscraft also only involved the ability of the B laine 
County board to hire outside counsel to handle only one case. Barnard is dis­
tinguishable on the same grounds, namely that the Power County board hired 
outside counsel for a specific legal problem and not on a retained or continu-
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ous basis .  The boards in Ravenscraft and Barnard also made a record of the 
factual justification for hiring private counsel. 

The situations in Bonneville and Kootenai counties are most closely analo­
gous to the facts of Meller and Hampton where the Logan County board 
attempted to retain private civil counsel, not for a speci fic case, but rather on a 
two year retained basis :it a fixed salary. The supreme court ruled that this 
affi l iation was impermissible. 

After a thorough examination of the constitution and all relevant case law, 
this office concludes that county commissioners do not have the authority to 
hire civil counsel outside of the county prosecutor 's office on a long-term or 
continuous basis unless they comply with Idaho's constitutionally mandated 
standard of "necessity." Before a board of county commissioners may hire pri­
vate counsel, it must conduct a case-by-case analysis and state the facts which 
create the necessity of hiring such counsel .  The board must also make these 
factual j u�tifications a matter of record and that record is reviewable by the 
courts of this state. 

3. Proceedings at the Constitutional Convention 

Assuming that the language of art. 1 8 , sec . 6, is subject to more than one 
reasonable interpretat ion, the intent and purpose of the framers controls the 
provision's meaning. Shenvood v. Carter, 1 1 9 Idaho 246, 805 P.2d 452 ( 1 99 1  ) . 
It i s  helpful to lol)k at the context in which this provi sion was adopted to glean 
the intent and purpose of its drafters. The proceedings at the Constitutional 
Cnnvention in 1 889 provide insight into w hat the framers intended in enacting 
the language, "county commissioners may hire counsel when necessary." 

Some historical background is necessary to provide insight into what 
occurred at the convention proceedings. From the organization of Idaho as a 
territory in 1 863 to 1 883, a system of district attorneys was employed. There 
was one district attorney for each judicial district. In 1 883 the existing system 
was modified and provided a county attorney for each of the seventeen coun­
ties. Meller v. Board of Commissioners of Logan County, 4 Idaho 44. Upon 
statehood, the framers expressly rejected the county attorney format and opted 
for district attorneys. At statehood there were only five judicial districts, com­
prised of multiple counties. The framers' obvious motive in adopting the dis­
trict attorney system was to save money. At the Convention, delegate Reid 
stated: 
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The district attorneys cost this territory now $36,600. We have five 
district attorneys already provided for and have fixed their  salaries at 
$2,500. That makes $7,500, which is a saving on that item of $29,000 
to the people. 

Proceedings of the Idaho Constitutional Convention of 1 889 at i 82 1 (Hart ed. 
1 9 1 2) .  During the same discussion, the framers decided to adopt the langucge 
whic'l allows the commissioners to "hire counsel when necessary." There was 
much discussion about giving the commissioners unbridled discretion to h ire 
counsel at any price they deemed prudent. In  adopting the current language, 
the fol lowing discussion ensued: 

Mr. Reid: If the county has an important suit or has important legal 
business, the commissioners ought to be allowed to go into the market 
and get the best legal talent; and if they do not have the business they 
do not have to have to have [sic] the counsel. 

Mr. Beatty : Suppose an important murder case has to be prosecuted 
before the committing magistrate? 

Mr. Reid:  There is the district attorney who is already paid by the 
state to do that. 

Mr. Beatty : But he is off in some other county. 

Mr. Reid: I have seen this very system, and if it be necessary, the 
chairman of the board is always on hand, and upon application to h im,  
when he sees public justice is about to fai l, he can employ a man. 

Id. at 1 822. It is apparent from this debate that the framers granted the com­
missioners the ability to hire counsel when the district attorney was unavail­
able or when circumstances indicated that such counsel was absolutely 
needed, for example, when "public justice is about to fai l ."3 

Thus, the proceedings at the Constitutional Convention further bolster the 
conclusion that the framers only intended to give county commissioners the 
ability to hire private counsel in emergency or special circumstances. This 
intention controls the meaning of the words "when necessary" i f  they are 
deemed to be ambiguous. 
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4. Statutot)' Duties of County Commissioners and Prosecutors 

In addition to the constitutional provision, there are three statutes that relate 
to this issue. Idaho Code § 3 1 -8 1 3  relates to the power of the county commis­
sioners to hire counsel. It reads: 

3 1 -8 1 3 . Control of su its.-To direct and control the prosecution 
and defense of all suits to which the county is  a party in interest, and 
employ counsel to conduct the same, with or without the prosec11ti11g 

a ttorney, as they may direct. 

(Emphasi s  added.) The Idaho statute which enumerates the duties of the pros­
ecuting attorney reads as follows: 

3 1 -2604. Duties of  prosecuting attorney.- It i s  the duty of the prose­
cuting attorney: 

1 .  To prosecute or defend all actions, appl ications or motions, civil 
or criminal, in the d istrict court of his county in which the people, or 
the state, or the county, are interested, or are a party; and when the 
place of trial is changed in any such action or proceeding to another 
county, he must prosecute or defend the same in such other county. 

2 . . . .  to prosecute or defend all civil actions in which the county 
or state i s  interested . . . .  

3 .  To give advice to the board of county commissioners, and other 
public officers of his county, when requested in all public matters 
arising in the conduct of the public business entrusted to the care of 
such officers. 

(Emphasis added.) In addition, Idaho Code § 3 1 -2607 provides as follows: 

3 1 -2607. Adviser of county commiss ioners.- The prosecuting attor­
ney is the legal adviser of the board of commissioners; he must attend 
their meetings when required, and must attend and oppose all claims 
and accounts against the county when he deems them unjust or i llegal. 

(Emphas is  added.) 
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I L  is not immediately clear how these statutes should be reconciled. On the 
one hand, Idaho Code § 3 1 -8 1 3  authorizes the county commissioners to 
"employ counsel" to prosecute and defend all su its "with or without the prose­
c uting attorney, as they may direct." On the other hand, Idaho Code § 3 1 -2604 
twice makes it the duty of the prosecuting attorney "to prosecute and defend 
all civil actions" in which the county is interested. Simi larly, Idaho Code § 3 1 -
2607 makes the prosecuting attorney "the legal adviser of the board of county 
commissioners." 

Fortunately, the apparent conflict between these statutes has been resolved 
by the Idaho Supreme Court in Conger v. Commissioners of Latah County, 5 
Idaho 347, 48 P. 1 064 ( 1 897). In holding that the board had no authority to 
hire counsel in any criminal case, the court discussed § 1 759 Revised Statutes 
uf the Territory of Idaho ( 1 887), which is identical to and the predecessor of 
current Idaho Code § 3 1 -8 1 3 .  In construing this statute the court stated "said 
provision was in force prior to the adoption of our state constitution and prior 
to the admission of Idaho into the Union." Conger, 5 Idaho at 352. The court 
then discussed the predecessor statute to Idaho Code § 3 1 -2604, § 2052 
Revised Statutes of Idaho, amended in 1 89 1 .  This provision has, in relevant 
part, remained unchanged. In reference to the apparent conflict between the 
two statutes, the court stated: 

Some of the provisions of that section [§ 2052 Revised Statutes] 
are repugnant to the provisions of . . .  section 1 759 of the Revised 
Statutes, i n  that they make it the duty of the district attorney to prose­
cute or defend in al l  cases when a county of his district is an inter­
ested party, while the provisions of [section 1 759] authorize the board 
to employ counsel to conduct such cases with or without the district 
attorney, as they may direct. If there is a conflict, as suggested, the lat­
est expression of the legislative will must control. 

Conger at 354. The court then went on to find that the board had no jurisdic­
tion or control over criminal matters. 

Thus, the discussion in Conger makes clear that where the duties of prose­
c utors, embodied in Idaho Code § 3 1 -2604, and the duties and powers of 
county commissioners, contained in Idaho Code § 3 1 -8 1 3, conflict, the more 
recently enacted expression of legislative wi l l  must control. As previously 
stated, the language of Idaho Code § 3 1 -8 1 3  pre-dates the statehood of Idaho. 
R .S .  § 1 759 ( 1 887). However, the predecessor to Idaho Code § 3 1 -2604 was 
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adopted four ye1rs later in the first legislative session in 1 89 l .  1 89 1  Sess. 
Laws, p.  47. Although the language which sets forth the duties of prosecutors 
is over one hundred years old, i t  is, compared to the duties and powers of 
county commissioners, "the latest expression of the legislat ive will" and, 
therefore, must control in the event of a confl ict. 

In short, a prosecutor's statutory duty "to prosecute or defend all c iv il 
actions" in which the county is a party supersedes the statutory ability of the 
county commissioners to hire counsel "with or without the prosecutor." The 
statutory duties of a prosecutor obviously do not supplant art. 1 8, sec. 6, of the 
Idaho Constitution. A board of county commissioners may still hire private 
counsel if they meet the constitutionally mandated necessity standard. 

CONCLUSION 

Based on the plain meaning of art. 1 8 , sec . 6, of the Idaho Constitution, the 
Idaho Supreme Court cases construing this constitutional provision and the 
history of the statutes that prescribe the duties of prosecutors and commission­
ers, i t  is our conclusion that the board of county commissioners does not have 
the authority to hire civil counsel outside of the county prosecutor's office on 
a long-term or continuous basis unless they comply with Idaho's constitution­
ally mandated standard of "necessity." Before hiring outside counsel, the 
board must conduct a case-by-case analysis and state the facts which create 
the necessity of hiring such counsel . It must also make these reasons a matter 
of record and the facts made of record are reviewable by the courts of this 
state. Mere comfort level or convenience does not rise to the level of "neces­
sity" in this context. In addition, the duty of a prosecutor "to prosecu te or 
defend all civil actions in  which his or her county i s  a party," pursuant to 
Idaho Code § 3 1 -2604, supersedes the power of the county commissioners "to 
hire counsel with or without the prosecutor" granted by Idaho Code § 3 1 -8 1 3. 
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DATED this 20th day of July, 1993. 

Analysis by: 

Steve Tobiason 
Deputy Attorney General 

LARRY ECHOHAWK 
Attorney General 

Chief, Legislative and Public Affairs Division 

Joel Hazel 
Legal Intern 

' The definition of "necessary" in Black's Law Dictionary reads: 

This word must be considered in the connection in which it is used, as it is a word sus­
ceptible of various meanings . . . .  " Black's Law Dictionary 1 029 (6th ed. 1 990). 

This is the only definition which creates an issue of ambiguity. It indicates that the meaning of 
the word is controlled by the context in which it is used. The constitutional context in which art. 
I 8, sec. 6, was adopted indicates that when the framers incorporated the "necessary" standard 
into the constitution they had in mind exigent or special circumstances. The case law has also 
interpreted the necessary standard to be much more than mere convenience. 

' The holding in Clayton makes it apparent that the conclusion reached in AG opinion 76-42. 
that "administrative boards [created by the board of county commissioners] have the right to 

hire counsel," is i ncorrect. 

' The district attorney system was ultimately abandoned by returning to the county prosecutor 
format in I 897 by constitutional amendment. Since the framers adopted the "necessity" lan­
guage of art. 1 8, sec. 6, expressly with a five member district attorney system in mind, it would 
appear that a board of county commissioners would be held to a more exacting "necessity" 
standard since there are now forty-four county prosecutors. 
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ATTORNEY GENERAL OPINION NO. 93-9 

Mr. Ken Patterson, Administ rator 
Division of Family and Children's Services 
Idaho Department of Health and Welfare 

450 W. State Street, Third Floor 
STATEHOUSE MAIL 
Boise, ID 83720 

Per Request for Attorney General 's Opinion 

QUESTIONS PRESENTED 

1 .  Does Idaho's  religious exemption provis ion, which allows parents to 
treat their sick children through "spiritual. means," l imit administrat ive or judi­
c ial authority to provide medical services to children? 

2. What is the standard for state intervention for children who are in need 
of medical treatment? 

3 .  Does the religious exemption provision affect the normal reporting and 
investigation provisions for s uspected child abuse, neglect and abandonment? 

CONCLUSION 

1 .  Idaho's rel igious exemption provision does not l imit administrative or 
j udicial authority to provide medical services to children. 

2. The standard for state i ntervention for the medical treatment of children 
is that intervention is authorized when chi ldren are threatened by, or are in, 
actual harm. 

3 .  The rel igious exempt ion provis ion does not affect the normal  report­
i ng and i nvestigat ion provision for suspected chi ld abuse, neglect and 
abandonment . 
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ANALYSIS 

Question No. 1 :  

You have asked whether Idaho's religious exemption provision, which allows 
parents to treat their sick children through "spiritual means," l imits adminis­
trative or judicial authority to provide medical services to children . Idaho's 
Child Protective Act does contain a provision allowing parents to treat thei r  
sick child through "spiritual means." On its face, this appears to conflict with 
other provi sions of the Act which define "neglect" as the lack of medical care 
for ill children and require such "neglect" before the state is authorized to act 
in protecting the health of children. Our opinion is that the statutes do not con­
flict, and the state has authority to act on behalf of ill children. 

The Idaho Legislature has authorized state agencies to intervene through 
the Child Protective Act in instances where children a-e in need of medical 
�ttention, provided that the religious preference of the parent is considered. 

Idaho Code § 1 6- 1 602 defines "neglected" as follows: 

(s) "Neglected" means a child: 

( 1 )  Who is without proper parental care and control, or subsistence, 
education, medical or other care or control necessary for his wel l­
being because of the conduct or omission of his parents, guardian or 
other custodian or their neglect or refusal to provide them; provided, 
however, no child whose parent or guardian chooses for such child 

treatment by prayers through spiritual means alone in lieu of medical 
treatment, shall be deemed for that reason alone to be neglected or 
lack parental care necessary for his health and well-being, but further 
provided this subsection shall not preven t  the court from acting pur­
suant to section 1 6- 1 6 1 6, Idaho Code. 

(Emphasis added.) 

Furthermore, the Idaho Legislature has granted state courts authority to act 
as follows: 

(a) At any time whether or not a child is under the authority of the 
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court, the court may authorize medical or surgical care for a child 
when: 

( l )  A parent, legal guardian or custodian is not immediately 
available and cannot be found after reasonable effort in the cir­
cumstances of the case; or 

(2) A physic ian informs the court orall y  or in writing that in  
h i s  professional opinion, the l ife of  the child would be  greatly 
endangered without certain treatment and the parent, guardian 
or other custodian refuses or fails to consent. 

(b) If t ime allows in a situation under subsection (a)(2) of this sec­
tion, the court shall cause every effort to be made to grant the parents 
or legal guardian or custodian an immediate informal hearing, but this 
hearing shall not be allowed to further jeopardize the child's l ife. 

(c) In  making its order under subsection (a) of this section, the 
court shall take into consideration any treatment being given the child 
by prayer through spiritual means alone, if the child or his parent, 
guardian or legal custodian are adherents of a bona fide religious 
denomination that relies exclusively on this form of treatment in l ieu 
of medical treatment. 

Idaho Code § 1 6- 1 6 1 6  (emphasis added). 

Neither the administrative nor judicial provisions fall i ng within the purview 
of these statutes have been challenged in Idaho on general religious freedom 
grounds. Other states with simi lar provisions, however, have addressed this 
issue. Colorado' s  religious exemption references also contain the language 
"through spiritual means alone." In analyzing the l egislative intent, the 
Colorado Supreme Court concluded that: 

It allows a finding of dependency and neglect for other "reasons," 
such as where the child's l ife is in imminent danger, despite any treat­
ment by spiritual means. In other words, a chi ld who is treated solely 
by spiritual means is not, for that reason alone, dependent or 
neglected, but if  there is an additional reason, such as where the child 
is  deprived of medical care necessary to prevent a life-endangering 
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condition, the child may be adjudicated dependent and neglected 
under the statutory scheme. 

People in Interest of D.l. E. , 645 P.2d 27 1 ,  274-275 (Colo. 1 982) .  Thus, the 
Colorado court holds that a child who is treated "through spiritual means 
alone" is not deemed for that reason only to be neglected. Neither is such a 
child, for that reason alone, shielded from a finding of  neglect i f  the child i s  
deprived of  medical care necessary to prevent a l ife-endangering condition. 

In Walker v. Superior Court, 763 P.2d 852 (Cal. 1 988), the parent of a 
deceased child challenged the state 's ability to proceed with involuntary 
manslaughter and felony chi ld-endangerment charges arising from the death 
of her four-year-old daughter. Her daughter was treated through prayer in l ieu 
of medical care and subsequently d ied as a result of acute meningitis. The 
challenge was based upon a "spiritual exemption" clause found w ithin that 
state's  child protective statutes, which are simi lar to those of Idaho. 

In analyzing the legislative intent of California's child protection laws, the 
Cal ifornia Superior Court concluded: "The legislative design appears consis­
tent: prayer treatment wi l l  be accommodated as an acceptable means of  
attending to the needs of a child only insofar as serious physical harm or  i l l ­
ness is not a t  risk." Walker, 763 P.2d at 866. 

This balancing analysis i s  consistent with Idaho's Child Protective Act. Just  
as Idaho Code § 1 6- 1 602 defines chi ld "neglect" to i nclude lack of medical 
treatment, Idaho Code § 1 6- 1 6 1 6  provides the court with the option of provid­
ing a child with medical treatment whether or not the chi ld's parent  consents. 
In other words, nowhere in Idaho law does the religious exemption provide 
that a child cannot be medically treated if prayer is not effective and the 
child's l ife is endangered. Idaho's religious exemption references do not l imit 
either administrative or jud icial action when medical treatment for  children i s  
deemed necessary. 

This analysi s  of the Child Protective Act is consistent with Idaho's consti­
tutional provisions protecting religious freedom. The Declaration of Rights 
provision of the Constitution of the S tate of Idaho provides in article 1 ,  § 4: 

Guaranty of religious liberty.-The exercise and enjoyment of rel i ­
gious faith and worship shall forever be guaranteed; and no person 
shall be denied any civil or political right, priv i lege, or capacity on 
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account of his religious opinions; but the l iberty of conscience hereby 
secured shall not be construed to dispense w ith oaths or affirmations, 
or excuse acts of licentiousness or justify polygamous or other perni­
cious practice, inconsi stent with morality or the peace or safety of the 
state; nor to permit any person, organization ,  or association to directly 
or i ndirectly aid or abet, counsel or advise any person to commit  the 
crime of bigamy or polygamy, or any other crime. No person shall be 
required to attend or support any ministry or place of worship,  reli­
gious sect or denomination, or pay tithes against his consent; nor shall 
any preference be given by law to any religious denomination or 
mode of worship. 

The drafters of the Idaho Constitution recognized the importance of assur­
ing that although there should be no l imit  to an individual 's  rights to a reli­
gious bel ief, there were boundaries on an individual's right to rel i gious 
practices. Polygamy, for example, could be part of a religion so long as the 
fol lowers did not participate i n  thi s  illegal practice. Constitutional Convention 
Proceedings, vol . 1 ,  pp. 1 29- 1 35 .  

Case law supports this contention. The right t o  hold a rel igious belief is 
guaranteed and the freedom to practice a religion is  constitutionally protected. 
Bissett v. State, 1 1 1  Idaho 865, 867, 727 P.2d 1 293 ( 1 986); Cantwell v. 
Connecticut, 3 1 0 U.S.  296, 60 S .  Ct. 900, 84 L. Ed. 1 2 13  ( 1 939). However, 
the practice of those religious beliefs is subject to some regulation. United 
States v. Lee, 455 U.S .  252, 1 02 S .  Ct. 1 05 1 ,  7 1  L. Ed. 2d 127 ( 1 982). 

States may clearly regulate "circumstances where the exercise of relig ious 
freedom by parents would expose their children to i l l  health or death." 52 
A.L.R.3d 1 1 20. 

The right to practice reli gion freely does not include l iberty to expose 
the . . .  child to . . .  i l l  heali 1 or death. 

Parents may be free to become martyrs themselves . But it does not 
follow they are free, i n  identical c ircumstances, to make martyrs of 
their children before they have reached the age of full and legal dis­
cretion when they can make that choice for themselves. 

Prince v. Massachusetts, 32 1 U .S .  158, 1 66-67, 64 S .  Ct. 438, 88 L. Ed. 645, 
reh 'g denied, 321 U.S .  804, 64 S .  Ct. 784, 88 L. Ed. 1 090 ( 1 944). 
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Therefore, a "state may regulate the health, safety, and general welfare of 
society in a manner which may infringe upon rel igion without unconstitution­
ally invading l iberties protected by the Constitution ." State v. Heritage Baptist 
Temple, l11c. , 693 P.2d 1 1 63, 1 1 65 (Kan . 1 985) .  

Neither the express l anguage of  Idaho's religious exemption, nor traditional 
constitutional principles of rel igious freedom limit administrative or judicial 
authority to provide medical services to children. 

Question No. 2 :  

You next ask what the standard is for state intervention for chi ldren who are 
in need of medical treatment. Intervention under the Child Protective Act is 
justified when a child i s  threatened by, or in ,  actual harm. 

Idaho Code § 1 6- 1 60 1 (2) authorizes the Department of Health and Wel fare 
to "take such actions as  may be necessary and feasible to prevent the . . .  
neglect . . .  o f  children ."  Furthermore, the Department shall maintain:  "(a) 
Protective services on behalf of chi ldren whose opportunities for normal phys­
ical, social and emotional growth and development are endangered for any 
reason." Idaho Code § 5 6-204A (emphasis added). 

The Department of Health and Welfare 's  rules regarding the handling of 
child abuse, neglect and abandonment are found in IDAPA 1 6.06.0 1 300, et 
seq. All cases of children threatened with or in actual danger o f  serious physi­
cal harm or i l lness by reason of neglect, due to any act or inaction, are there­
fore subject to the prov isions of the Child Protective Act. These rules are 
neutral toward religious beliefs. The investigation wi l l  proceed and the deter­
minat ion of neglect wil l  be made based upon the threat of harm to the child, 
not upon the religious bel iefs of the parents. 

Question 3: 

Your final question asks whether the rel igious exemption provision affects 
the normal reporting and investigation provision for suspected child abuse, 
neglect and abandonment .  Clearly, it does not. 

In a previous Attorney General 's Opinion, Idaho's child abuse reporting 
statute was discussed. The opinion of this office has not changed in that Idaho 
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is one of many states which has mandatory reporting requirements when child 
abuse, abandonment or neglect is suspected. 

Case law clearly upholds the validity of these statutes in that they are 
neither far reaching nor unconstitutional. Jett v. State, 605 So. 2d 926 
(Fla. App. 1 992); People v. Hedges, 1 3  Cal. Rprt. 2d 4 1 2  (Cal . Super. 
Ct. 1 992); Morris v. Coleman, 1 94 Mich. App. 606, 488 N .W.2d 464 
(Mich. App. 1 992). 

Attorney General Opinion No. 93-2. 

The premise that parents have a duty to supply  their children with food, 
clothing, education and medical needs is firmly rooted in history. People v. 

Pierson, 68 N.E. 243, 245 (N.Y. 1 903). This duty is  "a basic tenet of our soci­
ety and law." State v. Williams, 484 P.2d 1 1 67 (Wash. App. 1 97 1 ) ; /11 re 
Hudson, 1 26 P.2d 765 (Wash. 1 942); Lizotte v. Lizotte, 5 5 1  P.2d 1 37 (Wash. 
App. 1 976). 

Idaho Code § 1 6- 1 6 1 9  provides : 

Reporting of abuse, abandonment or neglect.-(a) Any physician, 
resident on a hospital staff, intern, nurse, coroner, school teacher, day 
care personnel,  social worker, or other person having reason to 
believe that a child under the age of eighteen ( 1 8) years has been 
abused, abandoned or neglected or who observes the child being sub­
jected to conditions or circumstances which would reasonably result 
in abuse, abandonment or neglect shall report or cause to be reported 
within twenty-four (24) hours such conditions or circumstances to the 
proper law enforcement agency or the department [of Health and 
Welfare] .  The department shall be informed by law enforcement of 
any report made directly to it. 

The statute clearly requires anyone to report any suspected child neglect, 
which includes a child lacking necessary medical care or treatment, to the 
Department of Health and Welfare or law enforcement. The reporting party is 
immune from criminal and civil l iability so long as he or she has reason to 
believe that a child has been medically neglected and, acting upon that belief, 
makes a report of neglect as required in section 1 6- 1 6 1 9, Idaho Code. Any 
person reporting in bad faith or with mal ice is not immune from liabil i ty. 
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ATTORNEY GENERAL OPINION NO. 93-10 

Honorable Jerry L. Evans 
S tate Superintendent of Public Instruction 
STATEHOUSE MAIL 

Per Request for Attorney General 's Opinion 

QUESTIONS PRESENTED 

1 .  Does a school trustee have a direct or indirect pecuniary interest, pur­
suant to Idaho Code § 33-307, in the school district's contract with a health 
insurance company-over which trustees exercise some decision-making 
authority-if she is also a former school teacher receiving health insurance 
benefits from that company as part of the district's retirement program? 

2. If a pecuniary interest exists, may the individual declare her conflict of 
interest and disqualify herself from discussing or voting on the contract, or is 
the individual precluded from serving as duly elected trustee for that same 
school district? 

CONCLUSION 

1 .  An individual who benefits from a contract between an insurance com­
pany and a school district has a pecuniary interest in that contract. 

2. Pursuant to Idaho Code § 33-507, an individual with a pecuniary interest 
i n  a contract with the school district may not be a trustee of that school district 
i f  the individual continues to receive benefits under the contract. 

ANALYSIS 

I .  Facts 

Norinne Kunz i s  a retired Bear Lake School District teacher who was 
elected on May 1 8, 1 993 to serve as a trustee for that school district. In  the 
spring of 1 992, Ms. Kunz took advantage of an "early retirement" incentive 
program. As part of Bear Lake School District's master agreement with the 
Bear Lake Education Association, the "early retirement" program provides 
that the former employee and his or her spouse receive health insurance until 
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the former employee reaches the age of  65. Before a change to the master 
agreement can occur, the entire board of trustees must vote on making the 
changes .  The board further votes on the total budget allocation for insurance, 
inc luding the insurance for the school district's early retirees. 

Ms. Kunz began receiving the insurance coverage benefit on September I ,  
1 992 and i s  scheduled to continue receiv ing this coverage until December 24, 
1 995 . The cost to the school d istrict for the 1993-94 school year for this bene­
fit is $4,83 1 .20. 

Your question is whether Ms. Kunz can serve as a trustee on the school d is­
trict board while at the same t ime receiving benefits from an insurance con­
tract administered by that same board. We conclude that she may not. 

II. Disrnssion 

A.  The Board of Trustees Statute 

The statute that deal<> speci fically with the l imitation on the authority of 
trustees is Idaho Code § 33-507, which states in pertinent part: 

It shall be unlawful for any trustee to have pecuniary interest directly 
or i ndirectly in any contract or other transaction pertaining to the 
maintenance or conduct of the school district, or to accept any reward 
or compensation for services rendered as a trustee. 

This  section provides that no member of the board of trustees may person­
ally have a monetary i nterest in any contract pertaining to the maintenance or 
conduct of the school district. This is true regardless of whether the interest is 
d irect or ind i rect. 

An Attorney General's Legal Guideline issued September 1 1 , 198 1 ,  held it 
would violate Idaho Code § 33-507 for a school district to pay health insur­
ance: premiums for its school board of trustees members: 

[Al persuasive argument can be dt>veloped for the position that mem­
bers of a school board of trustees would have at least an indirect pecu­
niary interest in the contract between the district and an insu1 'mce 
company under circumstances where the d istrict would provide for 
the payment of health insurance premiums for its trustees. Such a situ-
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ation c learly would be in violation of the letter and intent of Idaho 
Code § 33-507 and provides further support for the conclusion that 
participating school districts should be advised to weigh carefully a 
decision to continue such a practice. 

The facts set forth above suggest that, i n  light of the 1 98 1 Attorney 
General 's Legal Guideline, should Ms. Kunz take the position of trustee of the 
Bear Lake School District, she would have a pecuniary interest in a contract 
pertaining to the conduct or maintenance of the school district, which is pro­
hibited pursuant to Idaho Code § 33-507. 

B .  The Ethics in Government Act 

The other statute that is arguably applicable in this situati0n is Idaho's 
Ethics in Government Act, Idaho Code §§ 59-70 I through 59-706. This act, as 
passed by the Idaho Legislature in 1 990, deals with conflicts of interest for all 
persons in government positions in Idaho. Key to the act is the requirement 
that a public official with a real or potential conflict must disclose that confl ict 
prior to acting on the matter. The public official  may obtain an advisory opin­
ion from private counsel, from an attorney representing the school district, or, 
in this case, from the attorney general .  The i ndividual may then act on that 
advice. 

The act further defines a conflict of interest as: 

[A]ny official action or any decision or recommendation by a person 
acting in a capacity as a public official ,  the effect of which would be 
to the private pecuniary benefit of the person or a member of the per­
son's household, or a business with which the person or a member of 
the person's household is associated . . . .  

Idaho Code § 59-702(4). Thus, the Ethics i n  Government Act, originally 
enacted in 1 990, paralleled the provisions of Idaho Code § 33-507 and identi­
fied a "conflict of interest" as any situation in which a public official partici­
pates in a decision affecting a contract involving his or her own private 
pecuniary benefit. 

In 1 992, through Senate Bil l  1440, the Idaho Legislature amended the 
Ethics in Government Act by adding a new section, Idaho Code § 59-704A, 
which states: 
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When a person is a public official by reason of his appointment or 
election to a governing board of a governmental entity for which the 
person receives no salary or fee as compensation for his service on 
said board, he shall not be prohibited from having an interest in any 
contract made or entered into by the board of which he is a member, if 
he strictly observes the procedures set out in section 1 8- 1 36 1 A, Idaho 
Code. 

According to the Statement of Purpose to Senate Bi l l  1440, the new section 
59-704A was intended to "make an exception to the prohibition against con­
tracts section of the code and the ethics in government section for unpaid 
elected or appointed official [sic] ."  It was further stated in the Senate State 
Affairs Committee that the bill was "especial ly for Hospital Boards who have 
no compensated board members but would also apply to any non compen­
sated publ ic servants ." Thus, it could be argued the legislature meant to apply 
Idaho Code § 59-704A to all non-compensated elected and appointed offi­
cials. School board trustee members fall within the category of non-compen­
sated elected officials pursuant to Idaho Code § 33-507 and, therefore, would 
not be prohibited from having an interest in any contract made or entered into 
by the school board. 

C. Reconciling the Two Statutes 

The 1993 legislature did not repeal Idaho Code § 33-507. This section, 
governing the conduct of local school board trustees, has been in its present 
form since 1 963 . Similar language can be traced back to the Revised Statutes 
of Idaho Territory, title III , chapter VI, section  665 ( 1 887), which stated: 

Sixth. Said Trustees have further power when directed by a vote of 
their district to purchase, receive, hold, and convey real and personal 
property for school purposes, and to hold, purchase, hire, and repair 
school houses, and supply the same with necessary furniture in accor­
dance with the provisions of  this Tit le and to fix the location of school 
houses: Provided, that no Trustee shall be pecuniarily interested in 
any contract made by the Board of Trustees of which he is a membe1; 

and any contract made in violation of this section is null and void . . .  

Id. at 1 29 (emphasis added). 
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As a general rule, the legislature is presumed to envision the whole body of 
the law when it enacts new legislation. Furthermore, this presumption has 
been held to have special application to important public statutes of long 
standing. Doe v. Durtschi, 1 1 0 Idaho 466, 478, 7 1 6  P.2d 1 238, 1 250 ( 1 986). 
The Idaho courts will only find an impl ied repeal when new legislation i s  
i rreconcilable with and repugnant to  a preexisting statute. Id. The Idaho 
Supreme Court has further held that "[t]he legislature is presumed not to 
intend to overturn long established principles of law unless an intention to do 
so plainly appears by express declaration or the language employed admits of 
no other reasonable construction." George W. Watkins Family v. Messenge1; 
1 1 8 Idaho 537, 540, 797 P.2d 1 385, 1 388 ( 1 990) (emphasis added). 

Idaho Code § 33-507 is an important public statute of long standing which 
the legislature cannot be presumed to have intended to amend or repeal with­
out specific mention. The Idaho Legislature did not make an express declara­
t ion that Idaho Code § 33-507 was to be repealed upon the enactment of 
Idaho Code § 59-704A. While Idaho Code § 33-507 is more prohibitive than 
the amended version of Idaho Code § 59-704A, it is not irreconcilable or 
repugnant. 

Yet another principle of statutory construction invoked when statutes 
appear to be in conflict with one another holds that a specific statute controls 
over a more general statute when there is any conflict. Gui/lard v. Dept. of 
Employment, 100 Idaho 647, 603 P.2d 98 1 ( 1 979); Swisher v. State Dept. of 
Environmental and Community Services, 98 Idaho 565, 569 P.2d 9 1 0  ( 1 977). 

Idaho Code § 330507 deals specifically with the l imitations of authority of 
the local board of trustees of each school district and is more restrictive than 
the Ethics in Government Act. If a confl ict of interest of an individual exists 
under Idaho Code § 33-507 but does not exist under the Ethics in Government 
Act, the conflict of interest is still present and is not cured by the terms of the 
Ethics in Government Act. 

We conclude that the specific provisions of the school board trustees law, 
Idaho Code § 33-507, take precedence over the general conflict of interest law 
found in the Ethics in Government Act. 

III. Conclusion 

Idaho Code § 33-507 prohibits a member of the board of trustees of a 
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school district from receiving a personal pecuniary benefit from a contractual 
relationship between the school district and the teachers' association. Idaho 
Code § 33-507 is absolute and provides no leeway or exceptions to the prohi­
bition of pecuniary interest. There is no provi sion that al lows a trustee to sim­
ply declare the contlict of interest and disqualify herself or himself from 
discussing or voti ng on the insurance benefits i ssue. A trustee m ember cannot 
have a personal i nterest in any contract made by the board of trustees. Thus, 
Idaho Code § 33-507 prohibits Ms. Kunz from becoming a trustee if she con­
tinues to receive the insurance benefits set forth in the master agreement with 
the teacher's association. 
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DATED this 22nd day of September, 1993. 

Analysis by: 

Elaine Eberharter-Maki 
Deputy Attorney General 

LARRY ECHOHAWK 
Attorney General 
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ATTORNEY GENERAL OPINION NO. 93-11 

Honorable Mary Lou Reed 
Minority Leader 
Idaho State Senate 
1 0  Giesa Road 
Coeur d'Alene, ID 838 1 4  

Honorable Mary Ellen Lloyd 
Minority Caucus Chair 
Idaho State Senate 
1 62 Hawthorne 
Pocatello, ID 83204 

Honorable Dennis M. Davis 
Assistant Minority Leader 
Idaho State Senate 
8 1 6  Sherman Avenue 
Coeur d'Alene, ID 838 1 4  

Per Request for Attorney General Opinion 
Regarding the Idaho Citizens Alliance s Revised Initiative 

Dear Senators Reed, Davis and Lloyd: 

QUESTIONS PRESENTED 

1 .  Section 67-8002 addresses minority status of those who engage in homo­
sexual behavior as well as special classifications based upon homosexuality or 
sexual orientation. What would be the effect of this section and does i t  violate 
the United States Consti tution? 

2. Section 67-8003 addresses same-sex marriages and domestic partner­
ships. What, if any, is the legal effect of this provision and what does the term 
"domestic partnership" mean? 

3. Section 67-8004 l imits the discussion of homosexuality in the public ele­
mentary and secondary schools. Does this provision violate the United States 
Constitution? 

4. Section 67-8005 limits expenditure of public funds and access to l ibrary 
materials discussing homosexuality. Does this provision violate the United 
States Constitution? 

5.  Section 67-8006 addresses consideration of private sexual behavior in 
the public employment context. What does this section mean? What is its 
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scope and how would a court l ikely construe this provision in context with the 
balance of the in i tiative's provisions? 

6. Does the init iative violate any rights guaranteed under the Idaho 
Constitution? 

7. If certain provis ions of the i nitiative are unconstitutional, can the other 
provisions be given effect by employment of the initiative's severabi l i ty 
clause? 

CONCLUSION 

1 .  Section 67-8002 essentially authorizes discrimination against homosexu­
als in such contexts as employment, housing, education and health care. This 
provision violates equal protection guarantees  of the United States 
Constitution by officially condoning discrimination against homosexuals and 
by denying them equal access to the political process. 

2. Section 67-8003, addressing same-sex marriages and domestic partner­
ships, is merely a statement of the current law already in place in Idaho. The 
term "domestic partnership" presumably means an arrangement whereby two 
homosexuals have agreed to share their home, financial resources and l ife 
together. Because the provision simply restates current law, it has no legal 
effect. 

3 .  Section 67-8004 violates First Amendment protections .  A state may rea­
sonably restrict school-endorsed curriculum-related speech in elementary and 
secondary schools to further legitimate pedagogical concerns. Significant dis­
cretion is  g iven to the state and local authorities in determining whether such 
restrictions are reasonable and whether the concerns they further are, in fact, 
legitimate pedagogical ones. Nevertheless, there are l imits. Suppression of a 
viewpoint not based on legitimate pedagogical concerns but because the state 
disagrees with it fall s  outside the bounds of the state's permitted discretion. 
As to curriculum-related speech, section 67-8004 goes beyond the bounds of 
the state's discretion and violates the First Amendment. Further, the section 
restricts some non-curriculum-related speech as well as advice a counselor 
may offer a student/ patient. These restrictions are also v iolations of free 
speech rights. 

4. Section 67-8005, addressing expenditure of public funds and access to 
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l ibrary materials for minors, is unconstitutional. The government can place 
. J.ne restrictions on the expenditure of public funds to ensure those funds are 
not spent on speech which falls outside of the scope of the particular govern­
ment program being subsidized. However, restricting funds to suppress an 
idea in numerous programs at state and local government levels fal ls far 
beyond what is a legitimate restriction. Moreover, there are certain tradi tional 
areas, such as universities, public forums, doctor-patient relationships, artistic 
expression and scientific research, in which the government cannot censor 
speech even if that speech is directly subsidized by the government. Section 
67-8005 is  drafted in sweeping terms and violates this precept. Additionally, 
the provision addressing access to l ibrary materials is overbroad and violates 
the First Amendment rights of minors. 

5. Section 67-8006 allows discrimination against homosexuals in the publ ic 
employment context, but does not require it. More importantly, the section 
does not address discrimination in housing, education, health care and private 
employment contexts. Thus, section 67-8006 does not remedy the constitu­
tional problems created by section 67-8002. 

6. Like the United States Constitution, the Idaho Constitution guarantees 
equal protection of the law and free speech. These i ndependent state constitu­
tional rights are also violated by the initiative's sweeping terms. 

7. The severabil ity clause would not salvage this initiative because so many 
of its provisions violate the federal and state constitutions. A reviewing court 
w il l  not rewrite a law when its basic core and purpose have been invalidated. 

BACKGROUND 

The Idaho Citizens Alli ance ("ICA") is sponsoring an effort to place its ini­
tiative regarding homosexuality on the 1 994 election ballot. The ICA submit­
ted a draft of i ts initiative on March 4, 1 993, and this office, in  its March 1 8, 
1 993, Certificate of Rev iew, stated that almost every provision of the pro­
posed initiative was unconstitutional . The ICA subsequently redrafted the ini­
tiative, making, in at least some of the provisions, substantial changes. 
Consequently, thi s  office's Cert ificate of Review is no longer completely ger­
mane as to each provision . This formal opinion wil l  review afresh each of the 
initiative's provisions and discuss their validity. 
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ANALYSIS 

I. 
SECTION 67-8002 

The first section of the ICA initiative, section 67-8002, provides: 

SPECIAL RIGHTS FOR PERSONS WHO ENGAGE IN HOMO­
SEXUAL BEHAVIOR PROHIBITED. No agency, department, or 
pol itical subdivision of the State of Idaho shal l enact or adopt any law, 
rule, policy, or agreement which has the purpose or effect of granting 
minority status to persons who engage in homosexual behavior, solely 
on the basis  of such behavior; therefore, affirmative action, quota 
preferences, and special class ifications such as "sexual orientation" or 
simi lar designations shal l not be established on the basis of homosex­
uali ty. All private persons shall be guaranteed equal protection of the 
law in the ful l  and free exercise of all rights enumerated and guaran­
teed by the U.S .  Constitution, the Constitution of the State of Idaho, 
and federal and state law. All existing civil rights protections based on 
race, color, rel igion, gender, age, or national origin are reaffirmed, and 
public services shall be available to all persons on an equal basis .  

This section violates the Equal Protection Clause of the United S tates 
Constitution, both by promoting discrimination against homosexuals and by 
denying them equal access to the pol i tical process. 

A. The legal Effect of Section 67-8002 

A constitutional analysis of proposed section 67-8002 cannot be undertaken 
without first discussing the section's legal effect. 

The section begins by forbidding any "agency, department or pol itical sub­
division of the State of Idaho" from enacting any "law, rule, policy or agree­
ment" which has the "purpose or effect of granting minority status to persons 
who engage in homosexual behavior." Thus, the section is directed at three 
legal entities-agencies, departments and pol i t ical subdivisions of the state. 
Agencies and departments i nclude an array of governmental or public organi­
zations ranging from the Department of Health and Welfare to the State Board 
of Education which governs public univers ities. The term "political subdivi­
sion[s] of the State of Idaho" clearly encompasses counties, entities such as 
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county hospitals, and other subdivisions such as school, highway and irriga­
tion districts. Finally, the term includes cities and public organizations which 
they fund. 1 

What the 1mtiattve targets is the enactment of certain "law[s], rule[s] ,  
polic[ies] , or agreement[s] ." The use of the term "law" is confusing in this 
context as it would normally refer to statutes, which only the legislature can 
enact. Consequently, the question arises as to whether this initiative is directed 
at the state legislature as well as agencies, departments and political subdivi­
sions. However, it is well settled that the legislature cannot be bound by an 
initiative. Luker v. Curtis, 64 Idaho 703, 1 36 P.2d 978 ( 1 943). Indeed, this set­
tled principle likely accounts for the legislature not being expressly mentioned 
in the initiative. This office concludes that, whi le section 67-8002 is not 
entirely clear, the term "law" is probably used in a generic sense meaning 
enactments such as ordinances, rules and policies that have the force of law, 
and that its use is not intended to pull the legislature within the scope of this 
section. 

Having addressed which public entities are restricted by the initiative, the 
next question is which group of citizens is burdened by these restrictions. 
Section 67-8002 forbids the granting of "minority status to persons who 
engage in homosexual behavior, " but then adds that "special classifications 
such as 'sexual orientation' or similar designations" based on "homosexual­
ity " cannot be established. (Emphasis added.) Thus, the provision is not l im­
ited to overt conduct, but encompasses the mere status of homosexuality. The 
"homosexual behavior" which falls within the section's reach is not defined 
by the initiative but is, instead, left vague. Arguably, the term encompasses 
conduct ranging from sexual acts criminalized by Idaho Code § 1 8-6605 
(infamous crimes against nature) to clearly legal conduct such as holding 
hands.2 See Watkins v. U.S. Army, 875 F.2d 699, 7 1 5  (9th Cir. 1 989) (alleged 
knee-squeezing described as homosexual act). As to the status of "homosexu­
ality," it is not necessarily l inked to any behavior at all and includes within its 
scope feel ings, thoughts and preferences, and an identification with a particu­
lar group. 

Section 67-8002 of the initiative first precludes "granting minority status" 
to homosexuals. The term "minority status" alone has l i ttle legal significance. 
Idaho's statutory and case law recognize some legal c lassifications based upon 
race ,  color, religion, gender, age and national origin.  In Idaho, the primary 
legal significance of these classifications is  that they form the bases for legally 
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required equal treatment in the areas of employment, real estate transactions, 
educational services and public accommodations. See Idaho Code § 1 8-730 1 
and 67-5909. Additionally, these legal c lassifications can be used to enhance 
penalties for "hate crimes." Idaho Code §§  1 8-7902 and 1 8-7903. 

It is important to note that Idaho law, as presently structured, does not con­
fer special status upon any minority. Idaho Code §§  1 8-730 1 and 67-5909, for 
example, prohibit discrimination on the basis of race, national origin and reli­
gion. But those statutes offer no more protection to "minorities" such as 
blacks, Hispanics, or adherents of particular religions than to "non-minority" 
whites of mainstream religions.  

To implement i ts "minority status" provision, however, section 67-8002 of 
the initiative further provides that "affi rmative action, quota preferences and 
special classifications such as 'sexual orientation ' or similar designations" 
may not be "established on the basis of homosexuality." (Emphasis added.) 
Idaho's statutory and case law do not have "affirmative action" or "quota pref­
erences" for any specific group of people. However, Idaho does have legal 
classifications based upon characteristics such as race, gender, religion, age 
and national origin to legally require equal treatment for these groups. This 
initiative, in forbidding "special classifications such as 'sexual orientation'" or 
"similar designations . . .  established on the basis of homosexuality," l imits 
the protection homosexuals can obtain against discrimination. The true harm 
of section 67-8002 is its mandate precluding classifications based on homo­
sexuality or sexual orientation. Under even the most narrow construction, this 
initiative, by forbidding classifications based upon "homosexuality" or "sex­
ual orientation," ensures that homosexuals cannot receive the protections 
against discrimination in areas of employment, real estate transactions ,  educa­
tional services and public accommodations that oth�r identifiable groups 
either currently receive or can seek. Section 67-8002, at a minimum, assures 
that rules, policies and agreements enacted or adopted by agencies, depart­
ments and political subdivisions of this state cannot require equal treatment of 
homosexuals. 3 

Finally, it is our opinion that the section's  statement that "all private per­
sons shall be guaranteed equa l  protection of the l aw" does not ameliorate the 
pragmatic consequences of section 67-8002. The equal protection guarantees 
provided in the state and federal constitutions reach only state action, not pri­
vate acts of discrimination. Other types of legal provisions must be enacted or 
adopted to reach such private discrimination .  Consequently, stating the Equal 
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Protection Clause remains in effect does not soften the section's pragmatic 
effect of uniquely l imit ing the abi l i ty of agencies, departments and political 
subdivis ions to legally require equal treatment of homosexuals. Indeed, thi s  
provision, rei terating equal protection guarantees, i s  l ittle more than sur­
plusage, as the ICA does not have the authority to suspend the Equal 
Protection Clause by i nitiative. 

In short, this section has significant pragmatic effects on the homosexual 
community. It prohibits agencies, departments and pol it ical subdivisions from 
adopting any laws, rules, pol icies or agreements requiring that homosexuals 
be treated equally. 

B. Encouragement of Private Discrimination and the Equal Protection Clause 

Given the legal effect of section 67-8002 of the ICA initiative, the nex t  
question i s  what the constitutional implicntions are l ikely t o  be. At the outset, 
the provision, even under its most narrow construction, v iolates the Equal 
Protection Clause by condoning discrimination against homosexuals. 

Under current Idaho law, the state has taken no position on discrimination 
against homosexuals. Thus, for example, a private landlord can refuse to rent  
an apartment to someone because the landlord thinks (rightly or wrongly) that 
the person is a homosexual. That is a private bias. The state does not prohibit 
or approve of i t ;  it s imply does not address it .  Its pos ition is neutral , and the 
Equal Protection Clause is  not implicated 

Thi s  initiative, however, goes one step further. It effectively gives state 
approval to that private bias by announcing that this bias cannot be prohibited 
by agencies, departments and political subdivisions of the state. Moreover, the 
initiat ive also forecloses public  agencies, departments and political subdivi­
sions of the state from adopting policies or rules to prohibit such a bias in the 
decisions made within their own structure.4 The initiative, in essence, 
promises those who would discriminate that, no matter how serious the prob­
lems created by their discrimination or how dire the need for legal protections, 
absent a statute enacted by the legislature, the state wil l  not interfere. By tak­
ing this position, the government becomes a partner in the discrim ination 
against homosexuals, fostering that discrimination and placing upon it the 
state's endorsement. 

Similar official sanctions of discrimination have been found to violate 
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equal protection guarantees. One of the earliest cases ,  Reitman v. Mulkey, 387 
U.S. 369, 87 S. Ct. 1 627, 1 8  L. Ed. 2d 830 ( 1967), involved a California 
amendment which prohibited the state from forbidding any person from sell­
ing or renting his real property to "such persons . . .  as he, in his absolute dis­
cretion, chooses." The U.S. Supreme Court first rev iewed the h istory of the 
amendment, noting its purpose was to overturn state laws prohibiting racial 
discrimination in housing and real estate, and concluded: "Section 26 was 
intended to authorize, and does authorize, racial discrimination in the housing 
market. . . .  [T]he section wi l l  significantly encourage and involve the State in 
private discriminations . . . .  " Id. at 38 1 .  The Court struck down the amend­
ment, holding that it violated the Equal Protection Clause of the Constitution. 

Reitman i nvolved discrimination against a racial minority. However, the 
Equal Protection Clause guarantees against i nvidious discrimination apply to 
all citi zens, not just those who are members of traditionally "suspect" c lasses 
such as racial minorities. For example, in City of Cleburne, Texas v. Cleburne 
Living Center; Inc., 473 U .S .  432, 1 05 S. Ct. 3249, 87 L. Ed. 2d 3 1 3  ( l  985), 
the U.S . Supreme Court reviewed a zoning ordinance banning group homes 
for the mentally retarded in a part icular zon ing district. Acknowledging the 
mentally retarded are not a suspect class under the Equal Protection Clause, 
the Court, using a lesser standard of judicial scrutiny, nevertheless struck 
down the ordinance on the ground that it arbitrarily and invidiously discrimi­
nated against the mentally retarded:  

Our refusal to recognize the retarded as a quasi-suspect class does not 
leave them entirely unprotected fro m  inv idious discrimination. To 
withstand equal protection review, legislation that distinguishes 
between the mentally retarded and others must be rationally related to 
a legitimate government purpose . . . .  [S]ome objectives-such as "a 
bare . . .  desire to harm a politically unpopular group"-are not legiti­
mate state interests . . . .  

473 U.S .  at 446-47 (emphasis added; citations omitted). Thus, it is apparent 
that the Equal Protection Clause appl ies to a l l  citizens, and state encourage­
ment of private discrimination violates constitutional protections even if the 
targeted group is not a suspect class such as a racial minority. 

Indeed, the holding of Reitman. that state encouragement of private dis­
crimination v iolates the Equal Protection Clause, has already been held to 
encompass discrimination against the homosexual community. In Citizens for 
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Responsible Behavior v. Superior Court, 2 Cal. Rptr. 2d 648 (Cal .  App. 4 Dist. 
1 99 1  ), a Cal i fornia court examined an i nitiative which would have prohibited 
the City of Riverside, Cal ifornia, from enacting "any policy or law which . . . 
classifi [ed] AIDS or homosexual ity as the basis for determining an unlawful 
discriminatory practice . . . .  " The court found that the proposed ordinance 
was designed to promote bias against a selected c lass of cit izens-homosexu­
als -in violation of the Equal Protection Clause: "Private biases may be out­
side the reach of the law, but the law cannot, directly or i ndirectly, give them 
effect." 2 Cal .  Rptr. 2d at 658 (quot ing Palmore v. Sidoti, 466 U.S. 429, 433,  
1 04 S .  Ct. 1 879, 80 L. Ed. 2d 42 1 ( 1 984)) . 

The ICA initiative, l ike the amendment in Reitman and the in itiative in 
Citizens for Responsible Behavio1; does not require private discrimination 
against homosexuals, but it condones it. It condones it by officially forbidding 
state agencies, departments and pol itical subdiv is ions, l ike counties, from 
using their authority to require equal treatment of homosexuals. Thus, for 
example, a state agency contracting with builders could not include an anti­
discrimination clause in its agreement. Likewise, a county could not use i ts 
inherent pol ice power under art. 1 2, sec. 2 of the Idaho Constitution to require 
equal treatment of homosexual s  in businesses within its borders. Moreover, 
the section condones public as well as private d iscrimination, as agencies, 
departments and pol i tical subdiv isions are also forbidden to adopt policies 
prohibiting bias against homosexuals within their  own confines. Importantly, 
this state-condoned discrimination i� not based upon criminal conduct of the 
targeted group. As noted, this  section of the init iative encompasses both con­
duct and status;  behav ior defined and prohibited by Idaho Code § 1 8-6605 as 
wel l  as other behavior, feelings, preferences and an identification with a par­
ticular group. Thus, under the i nitiative's terms, the state is encouraging dis­
crimination against a broad range of Idahoans, many of whom may be in 
absolute compliance with Idaho law. 

When the state expressly announces that in many instances discrimination 
against a targeted group will not be halted, that d iscrimination bears the state's 
imprimatur. It is the opinion of this office that this state involvement in dis­
crimination would not pass the most relaxed standard of review under the 
Equal Protection Clause-that the law be rationally related to a legitimate 
government purpose. Making the state a partner to discrimination against 
homosexuals in  central areas of l ife is not a "legitimate" state objective nor a 
"legitimate" use of the government's power. City of Cleburne, 473 U.S. at 
447 ; Citizens for Responsible Behavior, 2 Cal. Rptr. 2d at 658. Rather, it i� an 
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abuse of power based upon hostil ity to a particular group. An Idaho court 
would find that section 67-8002 is unconstitutional. 

C. Access to the Political Process and the Equal Protection Clause 

Section 67-8002 singles out homosexuals as a group and substantially l im­
its their ability to have many of their problems addressed by agencies, depart­
ments and political subdivisions of  the state. While homosexuals may still 
seek benefic ial legislation at the statewide legislative level, agency, depart­
ment and political subdivision avenues are foreclosed to them. The same is 
not true for any other independently identifiable group in Idaho seeking com­
parable legal protections. This redefining of the political structure as to homo­
sexuals alone is an unconstitutional denial of their right to equal access to the 
political process. 

In Evans v. Romer, 854 P.2d 1270 (Colo. 1 993 ), the recent opinion address­
ing Colorado's Amendment 2, which, among other things, forbade "any 
statute, regulation, ordinance or policy . . .  whereby homosexual [ity ]" could 
"entitle any person" to a "claim of discrimination,'' the Colorado Supreme 
Court discussed at length the right of equal access to the political process. 
After reviewing a series of opinions from the U.S. Supreme Court, the 
Colorado court concluded that "[t]he Equal Protection Clause guarantees the 
fundamental right to participate equally in the political process" and, further, 
"laws may not create unequal burdens on identifiable groups with respect to 
the right to participate in the political process absent a compel l ing state inter­
est." 854 P.2d at 1 279. 

This principle of equal access to the political process has been implicated 
in situations, l ike the one here, involving legislation intended to prevent an 
independently identifiable group of  voters from using the normal political 
institutions and processes for obtaining legal protections beneficial to them. 
The landmark case is Hunter v. Erickson, 393 U.S. 385, 89 S. Ct. 557, 2 1  L. 
Ed. 2d 6 16  ( 1 969), which involved an Akron city charter amendment that 
required any fair housing ordinance to be approved directly by the electorate, 
while all other types of ordinances could be enacted by the city counci l .  The 
Court i nvalidated the amendment under the Equal Protection Clause because 
it "place[ d] special burdens on racial minorities within the governmental 
process." 393 U.S .  at 39 1 .  While the law reviewed targeted a particular racial 
minority, the principle at stake was broader. The Supreme Court stated that 
Akron was free to require a plebiscite as to "all its municipal legislation," but, 
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having chosen to do otherwise, Akron could "no more disadvantage any par­
ticular group by making it more difficult to enact l egislation on its behalf than 
it [could] d i lute any person's vote or give any group a smal ler representation 
than another of comparable size." Id. at 392-93 (emphasis added). 

In Washington v. Seattle School District No. I, 458 U.S .  457, 1 02 S. Ct. 
3 1 87, 73 L. Ed. 2d 896 ( 1 982), the U.S. S upreme Court reviewed an initiative 
which prohibited local school districts from using busing as a means to 
achieve integration. Due to the initiative, unlike all other local education 
issues, busing alone could only be decided at the statewide level. Revisiting 
H1111te1; the Supreme Court held that the voters of Washington had impermis­
s ibly interfered with the political process and unlawfully burdened the efforts 
of  an independently identifiable group to secure public benefits. Washington, 
458 U.S. at 467-70. The Court stated that the Equal Protection Clause reaches 
pol itical structures that "distort [ ]  governmental processes in such a way as to 
p lace special burdens on the abi lity of m inority groups to achieve beneficial 
legislation ." Id. at 467. The Court distinguished the Washington in itiative 
from "laws structuring pol itical institutions or al locating political power 
according to 'neutral principles ' . . .  [which] are not subject to equal protec­
tion attack." Id. at 4·,lo. Because laws based upon neutral principles "make it 
more difficult for evel)' group in the community to enact comparable laws, 
they 'provide a just framework within which the diverse pol itical groups in 
our society may fairly compete."' Id. (ci tation omitted). The Court held that 
the initiative invalidated in Washington was not based upon a "neutral princi­
ple" which burdened all seeking comparable laws equally, but instead used 
"the racial nature of an issue to define  the governmental  decisionmaking 
structure." Id. 

The principles articulated in Hunter and Washington are c learly not l imited 
to race and, indeed, have already been applied to laws restructuring the politi­
cal process in order to burden the homosexual community 's  ability to obtain 
beneficial legislation. The Colorado Supreme Court in El'lms concluded that 
the homosexual community's access to the political process was burdened by 
Colorado's recent amendment barring discrimination c laims brought by 
homosexuals because, unlike any other identifiable group, homosexuals alone 
would now have to amend the state constitution in order to be protected from 
discrimination: 

Rather than attempting to withdraw antidiscrimination issues as a 
whole from state and local control, Amendment 2 singles out one 
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form of discrim ination and removes  its redres s  from consideration by 
the normal pol itical processes. 

Amendment 2 expressly fences out an independently identifiable 
group. Like the laws that were i nvalidated i n  H1111te1; which s ingled 
out the class of persons "who would benefit from laws barring racial, 
religious or ancestral discriminations," Amendment 2 singles out that 
dass of persons (namely gay men, lesbians, and bisexuals) who 
would benefit from laws barring discrimination on the basis of sexual 
orientation. No other identifiable group faces such a burden-no other 
group's abil ity to participate in the political process i s  restricted and 
encumbered i n  a like manner. . . . Strict scrutiny i s  thus required 
because the normal pol i tical processes no longer operate to protect 
these persons. Rather, they, and they alone, must amend the state con­
stitution in order to seek legislation which is beneficial to them. 

854 P.2d at 1 285. The Colorado Supreme Court remanded the case for trial, 
but also upheld the trial court's  preliminary injunction that enjoined the 
amendment from going into effect, making it clear that the amendment would 
ultimately be struck down unless the state succeeded in provi ng a compel l ing 
interest just i fy ing the burden p laced upon the fundamental right of equal 
access to the pol itical process. 

Likewise, i n  Citizens  for Responsible Behavior, the California court con­
cluded that an initiative requiring voter approval only for ordinances prohibit­
ing discrimination against homosexuals or AIDS v ictims, while all other 
comparable anti-discrimination laws could be enacted directly by the city 
council, violated the Equal Protection Clause: 

It i s  obvious that this provision raises obstacles in the path of  per­
sons seeking to have such ordinances enacted.  The c ity counci l  itself 
may enact ordinances barring discrimination against persons suffering 
from cancer or tuberculosis, or against families with children. 
However, under the proposed ordi nance, persons seeking protective 
legislation against discrimination based on sexual orientation or AIDS 
must attempt to persuade a majority of the voters that such an ordi­
nance is desirable. Precisely thi s  arrangement was condemned in 
Hunter v. Erickson . . . .  
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We are s imply unable to conceive o f  any rational reason why the 
c ity counci l  should be permitted to enact an ordinance barring dis­
crimination against persons with any other disease, no matter how 
serious or communicable, but not one dealing with persons suffering 
from AIDS . Nor does any significant j ustification exist for allowing 
the City to continue to deal with housing difficulties faced by large 
families, but not with those confronting homosexuals. 

2 Cal. Rptr. 2d at 655-56 (citations omitted).1 

The ICA initiative also uses homosexuality to redefine the governmental 
decision-making structure. While the initiative does not require homosexuals 
to amend the state constitution or seek direct voter approval before obtaining 
beneficial laws, the initiative does foreclose to the homosexual community 
certain normal political avenues-namely, access to agencies, departments 
and political subdivisions which otherwise might be used to address their con­
cerns. Thus, unlike all other identifiable political groups, homosexuals are 
barred from having their problems remedied via these regular political 
processes. Other identifiable groups can seek comparable anti-discrimination 
laws, rules, policies and agreements from an "agency, department or political 
subdivision of the State of Idaho." The homosexual community cannot. 
Regardless of the narrowness of the issue they need addressed or the local 
level of the interests involved, statewide legislative decision-making is all that 
is available to them. 

If an i nitiative were proposed stating that farmers could not seek relief for 
their problems through the normal political processes, it would clearly be 
unconstitutional. Yet, that is what is happening here. An i ndependently identi­
fiable group is being subjected to political obstacles not because of the sub­
stantive nature of their problems, but, rather, because of who they, as a group, 
are. Using homosexuality as the basis to redefine the governmental decision­
making structure and to foreclose nornial routes of rel ief available to all other 
Idahoans seeking comparable protections violates the homosexual citizens' 
fundamental right to equal access to the political process. Under the strict 
scrutiny test and even under the rational basis test, it is difficult to conceive of 
a legitimate justification for this distinction. The Idaho judiciary would con­
clude that the distinction violates the Equal Protection Clause. 

1 3 1  



93- 1 1  OPINIONS OF THE ATTORNEY GENERAL 

D. Summary 

Section 67-8002 of the initiative, at a minimum, precludes the homosexual 
community from obtaining anti-discrimination laws, rules, policies or agree­
ments from agencies, departments and poli tical subdivisions of the state. This 
violates the Equal Protection Clause both by using the state to encourage dis­
crimination against homosexuals and by denying homosexuals equal access to 
the political process .  The section's statement that "equal protection of the 
law" continues to be protected under the federal and state constitutions does 
not ameliorate the constitutional problems raised by section 67-8002. A law 
which speci fically deprives individuals of constitutional rights cannot be 
remedied by an additional boilerplate clause stating the constitution has not 
been suspended. This section, i f  it is passed and challenged, wil l  not withstand 
judicial scrutiny. 

II. 

SECTION 67-8003 

The next section of the initiative, section 67-8003, states :  

EXTENSION OF LEGAL INSTITUTION OF MARRIAGE TO 
DOMESTIC PARTNERSHIPS BASED ON HOMOSEXUAL 
BEHAVIOR PROHIBITED. Same-sex marriages and domestic part­
nerships are hereby declared to be against public policy and shall not 
be l egally recognized in any manner by any agency, department or 
political subdivision of the State of Idaho. 

This provis ion provides that same-sex marriages and domestic partnerships 
may not be legally recognized in Idaho. While the term "domestic partner­
ship" is not defined in  the initiative, presumably, the drafters intended to refer 
to arrangements whereby two homosexuals have agreed to share their home, 
financial resources and life together. 

The legal effect of this provision is  n i l .  The State of Idaho does not legally 
recognize e ither homosexual marriages or homosexual domestic partnerships .  
By statute, marriage is limited i n  Idaho to the u nion between a man  and a 
woman. See Idaho Code § 32-202. Moreover, "domestic partnerships" are 
nowhere officially recognized in Idaho law. Thus,  the state currently has a 
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policy on the institution of  marriage, and section 67-8003 is merely a restate­
ment of state law and policy. 

III. 
SECTION 67-8004 

Section 67-8004 of the initiative addresses speech relating to homosexual­
ity in public elementary and secondary schools. The section provides: 

PUB LIC SCHOOLS. No employee, representative, or agent of any 
public e lementary or secondary school shal l ,  in connection with 
school activities, promote, sanction, or endorse homosexuality as a 
healthy, approved or acceptable behavior. Subject to the provisions of 
federal law, any d1srussion of homosexuality within such schools 
shall be age-appropriate as defined and authorized by the local school 
board of trustees. Counseling of publ ic school students regarding such 
students ' sexual identity shall conform in the foregoing. 

This provision restricts speech that endorses the viewpoint that homosexu­
ality is "healthy, approved or acceptable behavior." As with section 67-8002, 
the provision's language is inconsistent, referencing both homosexual "behav­
ior," i.e . . conduct, as well as the status of "homosexuali ty." 

The section restricts curriculum-related speech regarding homosexuality. In 
addition, the section's restrictions go beyond the classroom, preventing any 
"employee, representative or agent" from expressing those v iewpoints in 
"connection with school activities." Finally, the section limits the discussion 
of homosexual ity between counselors and students. Each of these restrictions 
will be discussed in turn. 

A. Curriculum-Related Speech 

When this office reviewed the proposed initiative on March 1 8, 1993, the 
public school provision under review encompassed a l l  public schools, from 
elementary through the doctorate l evel . We concluded that the provision vio­
lated basic principles of academic freedom. Much of our focus was upon cen­
sorship of unpopular or controversial ideas at the university leve l .  The "publ ic 
schools" section of the ICA initiative has been substantially altered by its 
drafters and now encompasses only elementary and secondary schools and no 
longer addresses universities.6 The question now is whether the restrictions 
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placed upon teachers' and other school employees' speech in elementary and 
secondary schools, particularly as those restrictions rel ate to curriculum, vio­
late any First A mendment rights of students or their teachers. 

At the outset, i t  should be noted that schoolchildren and their i nstructors, 
even through the high school level ,  do not enjoy the same degree of First 
Amendment protections as do university students and faculty. The Supreme 
Court's recent opinions have upheld restrictions on speech at the h igh school 
level. These recent opinions indicate that, although teachers and students i n  
secondary schools retain some First Amendment protections, teachers' and 
students' speech which is curriculum-related and appears to carry the school ' s  
endorsement-such as statements made by a teacher in a classroom, articles i n  
a student newspaper prepared by a journal ism class, and statements made by 
students during school assemblies or school theater productions-may be 
restricted if the restrictions are both reasonable and further "legitimate peda­
gogical concerns ." Hazelwood School Dist. v. K11h/111eie1; 484 U.S.  260, 1 08 S .  
Ct. 562, 98 L. Ed.  2d 592 ( 1 988). 

Initial ly, the Supreme Court appeared poised to apply extensive First 
Amendment protections at the secondary school level s imilar to those associ­
ated with academic freedom at the un iversity level. See Keyishian v. Board of 
Regents of U. of St. of N. Y. , 385 U .S .  589, 87 S. Ct. 675, 17 L. Ed. 2d 629 
( 1967). Two years after Keyishian, the Court upheld the right of schoolchild­
ren to wear black armbands to class in protest of the Vietnam war, stating i n  
now-famous language that i t  could "hardly b e  argued that either students or 
teachers shed their constitutional rights to freedom of speech or expression at 
the schoolhouse gate." Tinker v. Des Moines Independent Community School 
Dist. , 393 U.S. 503, 506, 89 S. Ct. 733,  21 L. Ed. 2d 73 1 ( 1 969). Tinker swept 
broadly in its protection of  First A mendment rights whi le its description of  
exceptional situations justifying interference was narrow. The court stated 
that, in order to j ustify prohibiting expression,  the speech must " 'material ly 
and substantial ly  interfere with the requirements of appropriate discipline in 
the operation of  the school . ' "  Id. at 509 (citation omitted) .  

Thirteen years later, in Board of Education v .  Pico, 457 U.S. 853, 1 02 S .  Ct. 
2799, 73 L. Ed. 2d 435 ( 1 982), the Supreme Court revisited free speech i n  
public secondary schools and held that a school board could not remove books 
from a school library merely because of content objectionable to the board. In  
Pico, the Court began differentiating between school-sponsored as opposed to 
non-school-sponsored expression. Justice Brennan's plurality opinion focused 
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on the library as the embodiment of the marketplace of ideas and, impliedly, 
less a part of the school curriculum than an opportunity for students' self-edu­
cation. Chief Justice Burger's dissent viewed the l ibrary as part of the school's 
curricular environment and the selection of library materials as part and parcel 
of the school offici als' authority to establish school curricu lum. 457 U .S. at 
889. Chief Justice B urger urged that school officials should be given wide dis­
cretion in exercising this authority. 

In Bethel School District No. 403 v. Frase1; 478 U.S. 675 ,  1 06 S .  Ct. 3 1 59, 
92 L. Ed. 2d 549 ( 1 986), the Court addressed the power of schools to impose 
standards not merely on formal curriculum but upon students' speech in 
school-sponsored forums. The Court in Fraser balanced free speech concerns 
against a high school's role in teaching "appropriate behavior" and "shared 
values." Holding that a school district had acted within its permissible author­
ity in imposing sanctions upon a student in response to a speech he delivered 
at a voluntary school assembly in which he used e laborate and explicit sexual 
metaphors, the Court stated: 

These fundamental values of "habits and manners of civility" essen­
tial to a democratic society must, of course, include tolerance of 
divergent political and religious views, even when the views 
expressed may be unpopular. B ut these "fundamental values" must 
also take into account consideration of the sensibil it ies of others, and, 
in the case of a school, the sensibilities of fel low students. The 
undoubted freedom to advocate unpopular and controversial views in 
schools and classrooms must be balanced against the society 's  coun­
tervailing interest in teaching students the boundaries of socially 
appropriate behavior . 

. . . The determination of what manner of speech in the c lassroom or in the 
school assembly is inappropriate properly rests with the school board. The 
process of educating our youth for citizenship in public schools is not con­
fined to books, the curriculum, and the civics c lass; schools must teach by 
example the shared values of a civilized social order. Consciously or other­
wise teachers-and indeed the older students-demonstrate the appropriate 
form of civil discourse and political expression by their conduct and deport­
ment in and out of c lass. 
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478 U.S. at 68 1 .  683 (c itations omitted). Thus, in Frase1; the Supreme Court 
clari fied that schoolchi ldren in school-sponsored forums do not have the full 
panoply of First Amendment free speech rights available to adults in other set­
tings. Importantly, however, in reaching its holding the Court also emphasized 
that the penalties imposed and upheld in Fraser "were unrelated to any pol iti­
cal viewpoint." 478 U.S .  at 685 .  

The Court's  subsequent opinion i n  Kuhlmeier dealt with a school 's prepub­
lication control of the content of a school newspaper. In Kuhlmeier. the princi­
pal had banned from a school newspaper an article concerning divorce and an 
article addressing teen pregnancy. The Court first determined that the newspa­
per was not a public forum but instead part of the school 's journalism curricu­
lum. The Court then upheld the restriction, stating: 

[E]ducators do not offend the First Amendment by exercising editor­
ial control over the style and content of student speech in school­
sponsored expressive activities so long as their actions are reasonably 
related to legitimate pedagogical concerns. 

484 U.S. at 273 (emphasis added). The Court described "legitimate pedagogi­
cal concerns" expansively: 

In addition, a school must be able to take into account the emotional 
maturity of the intended audience . . . .  A school must also retain the 
authority to refuse to sponsor student speech that might reasonably be 
perceived to advocate drug or alcohol use, i rresponsible sex, or con­
duct otherwise inconsistent with "the shared values of a civil ized 
social order . . .  " or to associate the school with any position other 
than neutral ity on matters of political controversy . . . .  

484 U.S. at 272. Likewise, the Court used a broad definition of "curriculum" 
which it said encompassed "school-sponsored publ ications, theatrical produc­
tions. and other expressive activities that students, parents and members of the 
public might reasonably perceive to bear the imprimatur of the school ." Id. at 
27 1 .  

Under the Supreme Court's recent jurisprudence. it is clear that elementary 
and secondary school speech that is curriculum-related may be reasonably 
restricted to further legitimate pedagogical concerns .  A school may take into 
account the age of the audience and the sensitivity of issues being addressed. 
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This is particularly so when sexual issues are involved, as Kuhlmeier held. See 
also Fraser. 478 U.S .  675. Thus, there is clearly no constitutional problem 
with section 67-8004's requirement that any discussion of homosexuality 
within public schools be "age-appropriate." 

On the other hand, i t  does not necessarily further a "legitimate pedagogical 
concern" if a school opens up a topic for political discussion and then bans the 
opposing viewpoint. A school could not, for example, establish a rule that 
during class discussions on current events, students who criticized one politi­
cal party would be suspended while students who criticized another political 
party would receive higher marks. See, e.g., Searcey v. Harris, 888 F.2d 1 3 14 
( 1 1 th Cir. 1 989) (once school board determines students should learn about 
career opportunities at "career day," it cannot exclude peace organization 
solely because organization disagrees with board's views regarding the mili­
tary). At some point, the state, the school board and educators' discretion to 
establish and control school curriculum can be abused. This abuse occurs if 
restrictions, rather than furthering "legitimate pedagogical concerns," are sim­
ply pretexts for suppressing political viewpoints with which the state does not 
agree. 

When it comes to homosexuality, the balance is more difficult. Arguably, 
the state could exclude the issue from teachers' discussions altogether in cur­
riculum-related activities. However, the ICA initiative does not do this. Age­
appropriate discussion of the topic is allowed, but one viewpoint on the issue 
is prohibited. Yet, it is also true that homosexual sodomy, like heterosexual 
sodomy, is a crime in Idaho, see Idaho Code § 1 8-6605, and Kuhlmeier cer­
tainly holds that the advocacy of i l legal or irresponsible behavior can be 
restricted in the classroom. The language of section 67-8004 of the initiative, 
however, goes beyond mere "endorsement" of the specific conduct prohibited 
by Idaho Code § 1 8-6605. It prohibits the "promot[ion] , sanction[ing] or 
endorsef ment] [of] homosexuality as a healthy, approved or acceptable behav­
ior." "Homosexuality" as used throughout the initiative is a broad term, 
encompassing both conduct and status; behavior defined and prohibited by 
Idaho Code § 1 8-6605 ; as well as other behavior, feelings, preferences and an 
identification with a particular group. 

The ICA initiative abuses the discretion given the state and educators over 
school curriculum. Curriculum-related speech endorsing i l legal or irresponsi­
ble sexual conduct can be restricted in elementary and secondary schools and, 
thus, the state could preclude teachers from advocating, in the classroom, i lle-
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gal homosexual sodomy. But, the wording of the initiative goes beyond this. It 
would affect the discussion of topics ranging from homosexuals in the mi l i­
tary to AIDS. A court would be troubled by the breadth of the ICA initiative. 
The initiative, for example, would allow a teacher to raise, in a high school 
civics class, gays in the military as a topic for discussion, with the state offi­
cially dictating the outcome of the discussion and prohibiting one viewpoint 
on this topic from being addressed. The ICA initiative permits the state to 
cross the l ine between refusing to endorse i l legal conduct and requiring the 
classroom to choose sides in an ongoing political debate and banning the 
viewpoint with which the state disagrees. Therefore, it is the opinion of this 
office that the ICA initiative has crossed that line by either prohibiting or 
chi ll ing expression which is protected by the First Amendment. 

B. No11-Curricu/11m-Related Speech 

While the government has the discretion to significantly l imit curriculum­
related speech to further legitimate pedagogical concerns, this authority does 
not extend to non-curriculum-related or non-school-sponsored speech. Public 
school employees do not lose their First Amendment rights merely because 
they work for the state. See Pickering v. Board of Education, 39 1 U.S. 563, 88 
S. Ct. 1 73 1 ,  20 L. Ed. 2d 8 1 1  ( 1968) (holding teacher could not be fired for 
letter to editor of local newspaper criticizing school board); City of Madison v. 
Wis. Emp. Rel. Com 'n, 429 U.S. 167 ,  97 S. Ct. 42 1 ,  50 L. Ed. 2d 376 ( 1 976) 
(non-union teacher cannot be prohibited from speaking on negotiation issue at 
open school board meeting); Levin v. Harleston, 966 F.2d 85 (2d Cir. 1 992) 
(teacher cannot be discipl ined for letters he wrote to New York Times); 
National Gay Task Force v. Board of Education of the City of Oklahoma, 729 
F.2d 1 270 ( 1 0th Cir. 1984), aff'd, 470 U.S. 903, 105 S .  Ct. 1 858, 84 L. Ed. 2d 
776 ( 1 985) (teacher cannot be punished for publicly advocating the repeal of 
an anti-sodomy law). 

The ICA initiative prohibits speech sanct10mng homosexuality by any 
"employee, representative or agent" of a public elementary or secondary 
school "in connection with school activities." The scope of this provision is 
much too broad. Not only does it encompass curriculum-related speech, it also 
encompasses such statements as those made by teachers at faculty meetings 
and by board members at board meetings. Discussion and opinion on homo­
sexual issues cannot be censored by the state at these adult, non-curriculum­
related functions. To even attempt to do so is a violation of First Amendment 
principles and would be enjoined by a court. 
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C. Counseling Serl'ices 

Finally, section 67-8004 mandates that counseling of public school students 
must conform with the standard on homosexuality enunciated in that section. 
In short, a counselor must not indicate to a troubled youth seeking counseling 
that homosexual behavior can ever be considered "healthy, approved or 
acceptable." 

This provision prohibits a non-judgmental approach toward sexual orienta­
tion and requires an institutional stance against homosexuality. Under this 
restriction. a counselor 's independent judgment relative to the best interests of 
a minor cl ient is subordinated to the state's endorsed sexual identity prefer­
ence, regardless of the psychological needs of the cl ient or the harm poten­
tial ly inflicted. 

The U .S .  Supreme Court recently addressed First Amendment implications 
of restrictions placed upon government counseling services and upheld a regu­
lation prohibiting funds granted under the federal Title X family planning pro­
gram from being expended on abortion counseling. Rust v. Sullivan, _ U.S. 
_ , 1 1 1  S .  Ct .  1 759, 1 1 4 L. Ed. 2d 233 ( 1 99 1  ) .  The Court reasoned that the 
speech at issue was simply beyond the scope of the narrow federal program 
being funded, 1 1 1  S. Ct. at 1 773, also noting that fund recipients remained 
"free to pursue abortion-related activities when they [were] not acting under 
the auspices of the Title X project." 1 1 1  S .  Ct. at 1 775. Importantly, the Court 
further stated that some types of speech could not be censored by the govern­
ment even if directly subsidized by the government, and that this "could'' 
include speech that is part of a "traditional" relationship such as that between 
a "doctor and patient." 1 1 1  S.  Ct. at 1 776. The Court in Rust went on to con­
clude that the doctor-patient relationship in that case was so l imited under the 
narrow federally funded program at issue, a patient would not be justified in  
expecting "comprehensive medical advice." Moreover, as  the Title X program 
did not provide "post-conception medical care," a "doctor's silence with 
regard to abortion" would not "mislead a client i nto thinking that the doctor 
[did] not consider abortion an appropriate option for her." Id. 

The counseling services at issue appear to fal l  within the scope of tradi­
tional relationships that, according to Rust, cannot be controlled by the state, 
even if the state is the funding source for that relationship. Moreover, unlike 
the doctor-patient relationship at issue in Rust, when a student seeks counsel­
ing on issues of sexual identity, that student is justified in expecting compre-
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hensive and accurate information. To withhold such information either by 
si lence or by offering only state-approved advice would be misleading and 
possibly harmful. Of  course, this is not to say that counselors necessarily will 
sanction homosexuality as "acceptable" behavior. However, counselors should 
be able to exercise i ndependent judgment and give accurate advice as to the 
psychological, medical and legal implications of homosexuality. They should 
be able to counsel students in a manner that serves the students' best interests 
and that is neither misleading nor harmful. In our opinion, to require other­
wise in the name of an institutionalized position on homosexuality violates the 
First Amendment. 

D. S11mmary 

In short, section 67-8004 of the initiative restricts curriculum-related 
speech, some non-curriculum-related speech, and the discussions between 
school counselors and students. Generally, discretion is allowed as to restric­
tions of curriculum-related speech, but this initiative exceeds the bounds of 
that discretion to the extent i t  allows curriculum-related discussions concern­
ing ongoing controversies while banning one particular point of view on those 
issues. A court would conclude that "legitimate pedagogical concerns" are not 
at the core of  these curriculum-related restrictions. and that the restrictions are 
overly broad and violate the First Amendment. As to the potential non-cur­
riculum-related censorship at school activities such as faculty and board meet­
ings, the ini tiative clearly violates the First Amendment rights of school 
employees, representatives and agents .  Finally, the counseling restrictions 
may also run afoul of the First Amendment. Taken as a whole, section 67-
8004 is unconstitutional. 

IV. 
SECTION 67-8005 

Section 67-8005 addresses public funding as well as access to library mate­
rials. This opinion wi l l  discuss each of these provisions separately. 

A. Public Funding 

The public funding portion of section 67-8005 states: 

EXPENDITURE OF PUBLIC FUNDS. No agency, department or 
poli tical subdivision of the State of Idaho shall expend public funds in 
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a manner that has the purpose or effect of promoting, making accept­
able, or expressing approval of homosexuality. This section shall not 
prohibit government from providing positive guidance toward persons 
experiencing difficulty with sexual identity . . . .  

This provision restricts both public funding and, potentially, counseling ser­
vices. The funding restrictions are clearly unconstitutional ; the counsel ing 
restrictions raise serious constitutional concerns. 

I .  Funding 

The funding restriction prohibits the expenditure of public funds "in a man­
ner" that would have the "purpose or effect of promoting, making acceptable, 
or expressing approval of homosexuality." The substance of this funding 
restriction is sweeping and, again, it is aimed at homosexuality, not just homo­
sexual behavior. For example, government funding of artistic endeavors 
which treat favorably homosexuality, such as the play La Cage aux Foiles, 
would be prohibited. Likewise, a program addressing the pros as well as the 
cons of homosexual l ifestyles could not be aired on public television without 
first being censored. Academic freedom at public universities would be cur­
tailed to ensure public funds were not expended in a manner that could have 
the "effect" of "expressing approval" of homosexuality. This could impact the 
manner in which homosexual issues are discussed in sociology, psychology 
and law classes, the type of articles publ ished in university publications, the 
research conducted at the university level and even the books purchased for 
university l ibraries. 

Nor is the provision 's array of consequences necessarily l imited to the sup­
pression of ideas. Public health and safety issues could also fall within its 
scope. By il lustration, publicly funded AIDS education programs directed at 
high-risk groups might have to be tailored to avoid the "effect" of "expressing 
approval" of homosexuality-which could severely impact the candor and 
efficacy of such programs. Not only does this section constitute an aggressive 
effort to suppress controversial ideas, its terms could potentially be construed 
in a manner that would increase public health and safety risks for that segment 
of Idaho citizens that it targets. 

This funding provision is repugnant to First Amendment free expression 
principles. The landmark case on restricting expenditure of public funds to 
regulate the content of expression is Perry v. Sindermann, 408 U.S .  593, 597, 
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92 S .  Ct. 2694, 33  L. Ed. 2d 570 ( l  92). In  that opinion, the U.S. Supreme 
Court held that a state college could not refuse to rehire a professor solely 
because of his public criticism of the col lege administration. In so holding, the 
Court stated: 

For at least a quarter-century, this Court has made c lear that even 
though a person has no "right" to a valuable governmental benefit and 
even though the government may deny him the benefit for any m1111-

ber of reasons, there are some reasons upon which the government 
may not rely. It may not deny a benefit to a person on a basis that 
infringes his constitutionally protected interests-especial ly, his inter­
est in freedom of speech. For if the government could deny a benefit 
to a person because of his constitutionally protected speech or associ­
<1 t ions, his exercise of those freedoms would in effect be penal ized 
and inhibited. This would allow the government to "produce a result 
which li t] could not command directly." 

Under Perry, the government cannot indirectly burden protected speech 
through its funding mechanisms. 

In Rust, the Court revisited this issue in the context of a federal funding 
restriction on abortion counseling. The Court drew a d istinction between the 
denial of a benefit to a recipient on account of his speech (which is unconsti­
tutional) and an insistence that public funds be spent for the program purposes 
for which they are specifically authorized ( which the Constitution allows). In 
so holding, the Court emphasized that it was not addressing a "general law 
singl ing out a disfavored group on the basis of speech content," but was 
instead only reviewing speech which was simply beyond the scope of the nar­
row federal program being funded. 1 1 1  S. Ct. at 1 773 .  Moreover, even within 
the realm of government-subsidized programs and speech, the Court carved 
out areas as to which restrictions on the content of government-funded speech 
are not allowable, including open forums, universities, and traditional rela­
tionships such as that between a doctor and patient: 

This is not to suggest that funding by the government, even when 
coupled with the freedom of the fund recipients to speak outside the 
scope of the Government-funded project, is invariably sufficient to 
justify Government control over the content of  expression. For exam­
ple, this Court has recognized the existence of a government "sub­
sidy" in the form of government-owned property, does not justify the 
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restriction of speech in areas that have "been traditionally open to the 
public for e

-
xpressive activity" . . .  or have been "expressly dedicated 

to sp,,ech activity" . . . .  Similarly, we have recognized that the univer­
sity is a traditional sphere of free expression so fundamental to the 
functioning of our society that the Government's abi l ity to control 
speech within that sphere by means of conditions attached to the 
expenditure of Government funds is restricted by the vagueness and 
overbreadth doctrines of the First Amendment . . . .  It could be argued 
by analogy that traditional relation:.;hips such as that between doctor 
and patient should enjoy protection under the First Amendment from 
Government regulation, even when subsidized by Government. 

1 1 1  S. Ct. at 1 776 (citations omitted). 

In shor\ under Rust, the government's interest is in ensuring that the money 
it raises and appropriates for a particular program is spent to further the pur­
pose of that program. The government does not have a valid interest in simply 
suppressing speech with which i t  disagrees, and Rust does not stand for that 
proposition. Further, there are certain traditional areas such as government­
owned open forums, universities and doctor-patient relationships where the 
content of speech cannot be controlled through funding expenditure restric­
tions, even if the government is the funding source for those programs or rela­
tionships. In those areas, the historic value placed upon free speech overrides 
the government's interest in strictly controlling all of its funds. 

Since Rust, lower courts have had the opportunity to clarify the l ist of areas 
that are "traditional ly" open to free expression and, therefore, immune from 
government efforts to attach content-based conditions to the expenditure of 
subsidies. For example, in Board of Tl: of Leland Stanford Univ. v. Sullivan, 
773 F. Supp. 472 (D.D.C. 1 991  ), the court set aside the confidentiality c lause 
in a research contract, stating it unconstitutionally impinged upon freedom of 
expression in the area of scientific research: 

The Supreme Court decided in Rust v. Sullivan that when the gov­
ernment grants money to an institution or a program, it may under 
certain circumstances condition that grant upon curtailment of the 
program participants ' rights under the First Amendment. Defendants' 
argument in this case is that that decision is applicable to government 
grants and contracts generally, without substantial l imitation. The 
Rust decision opened the door to government review and suppression 
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of speech and publ ication in areas which had theretofore been widely 
thought immune from such intrusion ; the government's position in 
this case, if endorsed by the courts, woul d  take that door off its 
hinges. 

That position must be viewed in the context of the fact that few 
large-scale end.:avors are today not supported, directly or indirectly, 
by government funds-from the health care of senior c itizens, to farm 
subsidies, to the construction of weaponry, to name but a few of the 
most obvious. Defendants' proposal wou1d, at least potentially, subor­
dinate the free speech rights of the participants in the program receiv­
ing such federal monies to the government's wishes. To put it another 
way, if the Supreme Court decision were to be given the scope and 
breadth defendants advocate in this case, the result would be an invi­
tation to government censorship wherever public funds flow, and 
acceptance by the courts of deje11da11ts ' position would thus present 
an enormous threat to the First Amendment rights of American citi­
zens and to a free society. 

773 F. Supp. at 478 (emphasis added). 

Likewise, in Finley v. National Endowment for the Arts, 795 F. Supp. 1457 
(C.D. Cal . 1 992), the court held that as artistic expression, l ike academic 
speech, is "at the core of a democratic society ' s  cultural and political vital ity," 
the government is without free reign to impose whatever content restrictions i t  
chooses on funding for the arts: 

In both settings, l imited public funds are al located to support expres­
sive activ ities, and some content-based decisions are unavoidable. 
Nonetheless, this fact does not permit the government to impose 
whatever restrictions it pleases on speech in a public university, nor 
should it provide such l icense in the arts f onding context. 

795 F. Supp. at 1475. 

The public funding restnct1ons contained in the ICA initiative fall far 
beyond what Rust and its progeny have held i s  permissible. It would be appar­
ent to a reviewing court that, unl ike the narrow restriction upheld in Rust, 
these initiative provisions are not a good faith effort to ensure that specific:11ly 
earmarked funds raised by the state are spent for the program purposes for 
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which they are authorized. Rather, it is an effort to censor a controversial idea 
in numerous public programs at all levels, regardless of whether the censored 
speech falls within the scope of the funded programs' purposes. Worse, the 
restrictions cut severely into areas which the courts have expressly granted 
heightened free speech protection from government conditions on funding, 
such as universities, scientific research and the arts. In the words of the U.S .  
Supreme Court: 

We can have intellectual individualism and the rich cultural diversities 
that we owe to exceptional minds only at the price of occasional 
eccentricity and abnormal attitudes .  When they are so harmless to 
others or to the State as those we deal with here, the price is not too 
great. But freedom to differ is not limited to things that do not matter 
much. That would be a mere shadow of freedom. The test of its sub­
stance is the right to differ as to things that touch the heart of the 
existing orde1: 

West Virginia State Board of Education v. Barnette, 3 1 9  U .S. 624, 64 1 -42, 63 
S. Ct.  1 1 78, 87 L. Ed. 1 628 ( 1 943) (emphasis  added) . The public funding pro­
vision of section 67-8005 violates this First Amendment principle and would 
be struck down by a reviewing court. 

2. Counseling Restrictions 

Like the public school section, the public funding section also contains a 
counsel ing provis ion. Here, "positive guidance toward persons experiencing 
difficulty with sexual identity" is allowed. What constitutes "positive guid­
ance" is not defined. The context of this initiative and its general tenor regard­
ing homosexual ity suggest that "positive guidance" on "sexual identity" 
difficulties means disapproving of homosexuality regardless of the cl ient's 
needs and interests. As with the school counsel ing provision addressed above, 
if this provision divests counselors and doctors of their independent judgment 
and intrudes upon the therapist-patient relationship to suppress an unpopular 
viewpoint, regardless of the health needs of the patient or the medical accu­
racy of the state-approved view, freedom of speech in a traditionally protected 
relationship is violated. 
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B. Library Materials 

Section 67-8005 of the initiative addresses library materials as wel l  as pub­
lic funding, stating: 

This section shall not limit the availability in public libraries of books 
and materials written for adults which address homosexuality, pro­
vided access to such materials is l imited to adults and meets local 
standards as established through the normal library review process. 

Under the terms of this provision, materials "written for adults" which 
"address homosexuality" may still be retained in public libraries and adults 
may have access to them. However, such access is denied to minors. This pro­
vision violates the First Amendment of the United States Constitution. 

As noted above, minors do have limited First Amendment rights, although 
these rights are not as broad as the rights of adults. As already discussed, sub­
stantial restrictions on free expression are al lowed in the school classroom to 
further legitimate pedagogical concerns. Moreover, materials that are "perva­
sively vulgar," obscene or otherwise age-inappropriate for impressionable 
young minds may be denied to minors in or out of the classroom. See 
Ginsberg v. New York, 390 U.S. 629, 88 S. Ct. 1274, 20 L. Ed. 2d 195 ( 1 968). 
However, despite these limits, minors nevertheless retain some First 
Amendment rights to receive information and gain knowledge. For example, 
in Pico, 457 U .S .  at 87 1 ,  the U.S.  Supreme Court held that local school boards 
may not remove books from secondary school libraries simply because they 
dislike the ideas contained in those books : 

Our Constitution does not permit the official suppression of ideas. 
Thus, whether petitioners' removal of books from their school 
libraries denied respondents their First Amendment rights depends 
upon the motivation behind petitioners' actions. If peti tioners 
intended by their removal decision to deny respondents access to 
ideas w ith which petitioners disagreed, and if this intent was the deci­
sive factor in petitioners' decision, then petitioners have exercised 
their discretion in violation of the Constitution. 

In reaching its holding, the Court emphasized that minors have First 
Amendment rights to receive information and ideas and to '"remain free to 
inquire, to study and to evaluate, to gain new maturity and understanding."' 
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457 U.S.  at 868 (citation omitted). Under this analysis, it is evident that while 
minors may not have the ful l  panoply of First Amendment rights as do adu lts, 
certainly, when it comes to l ibrary reading materials, minors cannot be denied 
access to those materials for no other reason than that the state disagrees with 
the ideas expressed therein. 

The provision at issue here severely limits the l ibrary books that minors 
may read. The term "materials written for adults which address homosexual­
ity" is both vague and overbroad. Arguably, it encompasses virtually any read­
ing material not written for children that contains homosexual themes, 
references, al lusions, etc . The list of books and other written materials 
affected by this provision includes l iterary works by Socrates, Plato, Thomas 
Mann, E.M. Forster, James Baldwin, Tennessee Wil liams and Walt Whitman, 
to name a few. Likewise, historical biographies on important figures such as 
Michelangelo, Alexander the Great, Oscar Wilde and King James I would be 
off-limits. Added to this are the numerous legal, political , scientific and social 
science writ ings which may address homosexual ity. Moreover, access to 
widely read magazines generally available at l ibraries, such as Time or 
Newsweek, which periodically contain articles discussing homosexual issues 
would have to be strictly curtailed. 

The provision's broad restrictions do not appear to be tied to any valid con­
siderations such as the "age-appropriateness" of the banned material. Notably, 
under the provision, minors are not denied access to adult materials which 
address heterosexuality. Indeed, under the provision's terms, even explicit 
age-inappropriate material addressing heterosexuali ty would not be restricted. 
The provision is a transparent effort to prevent exposure to ideas with which 
the initiative's proponents disagree. This sweeping content-based restriction 
on minors' First Amendment rights to receive information and ideas violates 
the Constitution and is invalid. 

Moreover, the l ibrary restriction is  also unworkable. I t  is simply unrealistic 
to assume that l ibrarians are aware of all adult materials which address homo­
sexuali ty, and a librarian can hardly be expected to go through the l ibrary 
book-by-book, magazine-by-magazine, reading each one and separating any 
that address the topic. Indeed, a l ikely consequence of this unreasonable legal 
duty is that l ibrarians, in an effort to comply with the Jaw, wil l  deny to minors 
materials to which they should have access even under this provision's restric­
tive terms. This foreseeable "chill ing" effect further exacerbates the constitu­
tional problems at play here. 
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In sum, while there are certainly materials in public libraries minors ought 
not to read, section 67-8005 's sweeping provision does not address that prob­
lem in a realistic or constitutional manner, but instead creates an unworkable 
scheme which violates the First Amendment rights of minors. 

v. 
SECTION 67-8006 

Section 67-8006 states: 

EMPLOYMENT FACTORS. With regard to public employees, no 
agency, department or pol itical subdivision of the State of Idaho shall 
forbid general ly the consideration of private sexual behaviors as non­
job factors, provided that compliance with Title 67, Chapter 80, Idaho 
Code is maintained, and that such factors do not disrupt the work 
place. 

This section, unlike the other sections of the proposed initiative, does not 
address homosexuality alone, but, rather, addresses al l  private sexual behav­
ior. This provision certainly clarifies that, in the public employment context at 
least, discrimination against either homosexuals or heterosexuals based upon 
their private sexual behavior is not required by the initiative, although it is 
permitted. The provision does not purport to address such areas as real estate 
transactions, public accommodations, education and private employment. 
Thus, the official state policy of section 67-8002 permitting discrimination 
against homosexuals in these areas remains firmly intact, as does the equal 
protection abridgment. Section 67-8006 does not cure any of the other consti­
tutional problems discussed in thi s  opinion. 

VI. 
THE IDAHO CONSTITUTION 

The constitutional issues raised throughout this opin ion have been analyzed 
under the United States Constitution. Idaho has its own state constitutional 
provisions which also protect freedom of speech and equal protection of the 
law. See art. 1 ,  secs .  2, 9 and 1 0, Idaho Constitution. Importantly, the Idaho 
Supreme Court has held that the protections provided by the Idaho 
Constitution can be given broader scope than those provided under the United 
States Constitution. See, e.g. , State v. Guzman, 1 22 Idaho 98 1 ,  842 P.2d 660 
( 1992). Thus, the Idaho Supreme Court is not limited by the federal judi-
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ciary's interpretation of the United States Constitution. Rather, it can and has 
relied upon its own authority and responsibility to independently construe and 
apply state constitutional protections. 

The placement of our own state "Bil l  of Rights" first in the Idaho 
Constitution reveals how deeply Idahoans cherish both their civil liberties and 
principles of fairness to others. This initiative, which burdens freedom of 
expression and equal treatment of all Idaho citizens, clearly violates the prin­
ciples of the Idaho Constitution. The Idaho Supreme Court is unl ikely to stand 
by and allow a segment of Idaho's citizens to be targeted for state-condoned 
discrimination and denial of equal access to the political process. Likewise, 
the court wil l  no doubt find repugnant to free speech guarantees the burdens 
placed upon the expression of controversial ideas. 

VII. 
SECTION 67-8007 

Section 67-8007 of the initiative is a severabil ity clause stating that if any 
section of the ''enactment" is "found unconstitutional ," the "remaining parts 
wil l  survive in ful l  force and effect." Generally, courts favor severing uncon­
stitutional provisions in a statute from the remaining portion, i f  such was the 
intent of the drafters. However, when the purpose of an act fails, the entire act 
must also fai l .  See, e.g .. State Water Conservation Board v. Enking, 56 Idaho 
722, 58 P.2d 779 ( 1 936). A court is not obligated to rewrite an entire statute 
when its purpose has been defeated. 

This initiative could not survive constitutional scrutiny w ith respect to 
many, perhaps al l ,  of its substantive portions. The purpose and concept of this 
in itiative is fundamentally flawed, and it is unl ikely that a court would invoke 
the severabi lity c lause in an attempt to salvage a portion of it. I ndeed, even if  
a court were so incl ined, it is doubtful the initiative could be severed in a con­
stitutionally suitable manner. 

CONCLUSION 

The past holds a lesson for the present. In 1 879, when U.S. Supreme Court 
Justice Stephen Field was handling circuit duties in California, he was pre­
sented with a San Francisco ordinance requiring that every male entering the 
county jai l  have his hair cut to a uniform length of one inch. Despite the 
innocuous terms in which the ordinance was written, Justice Field understood 
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it to be legislation designed to punish the then-unpopular Chinese by subject­
ing them to the loss of their tradi tional "queue." In striking down the seem­
ingly innocent ordinance, Justice Field had this to say: 

We cannot shut our eyes to matters of public notoriety and general 
cognizance. When we take our seats on the bench we are not struck 
with blindness, and forbidden to know as judges what we see as 
men . . . .  

Ho Ah Kow v. N1111a11, 1 2  F. Cas. 546, p. 252 (0. Cal. 1 879) (No. 6). 

In the history of a nation composed of ever-initially unpopular groups, c iti­
zens of a homosexual orientation are but the most recent of frequently perse­
cuted persons who look to the law and those who enforce it for fairness and 
decency. The ICA initiative seeks to corrupt that l aw, using it as an instrument 
of division and discrimination rather than for equal protection and equal 
rights. We live in a country in which our highest court has unequivocally held 
that some objectives such as '"a bare . . .  desire to harm a political ly unpopu­
lar group' . . .  are not legitimate state interests." City of Cleburne, 473 U.S. at 
447 (citation omitted). Further, that Court has stated: 

The very purpose of a B i l l  of Rights was to withdraw certain subjects 
from the vicissitudes of political controversy, to place them beyond 
the reach of majorities and officials . . . .  One's right to l ife, liberty, 
and property, to free speech, a free press, freedom of worship and 
other fundamental rights may not be submitted to vote; they depend 
on the outcome of no elections. 

West Virginia State Board of Education v. Barnette, 3 1 9  U .S .  624, 638, 63 S .  
Ct. 1 1 78, 87  L.  Ed. 1 628 ( 1 943) (emphasis added) .  

Freedom o f  speech, equal protection, fair access to the political process­
these are all basic principles upon which our society rests. They are the princi­
ples which al low our society to flourish. This initiative, while purporting to 
deny special or unusual protection to one group, in fact seeks to deprive this 
group of the ful l  enjoyment of these essential principles. The Idaho Supreme 
Court will not permit this to happen. It is our opinion that even if this initia­
tive marking a pol itical ly unpopular group of Idahoans for abridgment of their 
core constitutional rights succeeds at the ballot, i t  will never be allowed to go 
into effect. 
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' "Political subdivision" is commonly defined in the Idaho Code to include numerous local gov­
ernmental entities including counties, cities and other municipal corporations. See, e.g .. Idaho 
Code §§ 6-902, 2 1 - 1 0 1 ,  3 1 -45 1 0  and 63-3622 J.J. We assume a similar meaning was intended 

in the proposed initiative. 

' It is important to note that, while the term "homosexual behavior" includes conduct proscribed 
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by Idaho Code § I N-6605, that criminal statute is not limited to /10111ose.rnal co11d11ct alone. 

Idaho Code § 1 8-6605 proscribes heterosexual as well as homosexual sodomy. It also criminal­
izes oral sex , both heterosexual and homosexual. See State v. Goodrick, 102 Idaho 8 1 1 , 64 1 
P.2d 998 ( 1 982). 

' This is the most narrow reading of section 67-8002. Under a broadi.:r constmction, by forbid­
ding "special classifications" based upon homosexuality or sexual orientation, other types of 
beneficial legal provisions arc arguably also precluded, such as AIDS education programs cre­
ated by county hospitals and targeted at the homosexual community, or express policies at 
county sheriffs' offices to aggressively enforce criminal laws to combat local violence against 
homosexuals. In short, under a broader reading of section 67-8002, agencies. departments or 
political subdivisions of the state arc forbidd;:n to adopt any beneficial legal provision to 
address uni4ue problems faced by the homosexual community because such provisions would 
invariably re4uire a "special classification" based upon homosexuality. 

' As discussed below at p. 29, section 67-8006 of the initiative allows p11hlic employers to treat 
··private sexual behaviors" as a non-job-related factor. However, that section does not preclude 
discrimination against homosexuals in public employment, and it does not address discrimina­
tion in the areas of real estate, educational services, public accommodations and private 
employment, leaving the discriminatory effect of section 67-8002 intact as to these matters. 

' In Citi::.1'n.1·ji1r Responsible 81'/wvior, the court further noted that prohibiting local government 
from addressing local issues encountered by a specific group might also violate the First 
Amendment right to petition the government for redress of grievances as "the right becomes a 
hollow exercise if the local government has been deprivt.:d of the power to grant rt.:dress of the 

subject grievance." Id. at 655, n.9. 

"While public universities have now been excluded from section 67-8004, the "public schools" 

section of the initiative, they continue to be included within the broad scope of the "public 
funding" provision. The application and validity of the public funding restrictions as they rdate 
to universities will be addressed at p. 22 discussing section 67-8005 of the initiative. 
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ATTORNEY GENERAL OPINION NO. 93-12 

Honorable Roger Madsen 
Idaho State Senate 
7842 Desert Ave.  
Boise, ID 83709 

Per Request for Attorney General's Opinion 

QUESTION PRESENTED 

May the statute pertammg to automatic review of dt>ath penalties be 
amended in such a way as to delete the current provisions mandating propor­
tional ity review without rendering Idaho's capital sentencing scheme uncon­
stitutional? 

CONCLUSION 

Such an amendment to the current law would not jeopardize Idaho's capital 
sentencing scheme and would therefore be constitutional . 

ANALYSIS 

I. !11trod11ctio11 

On October 8, 1 993,  you requested an opinion from this office regard­
ing Idaho Code § 1 9-2827(c)(3). Specifically, you wanted to know 
whether the deletion of the "proportional ity review" provisions of the sub­
section of the statute pertain ing to automatic review of death penalties 
would be consti tutional . 

The current statute reads: 

(c) With regard to the sentence the court shall determine: . . .  (3) 
Whether the sentence of death is  excessive or disproportionate to the 
penalty imposed in simi lar cases, considering both the crime and the 
defenda"t. 

You have proposed a bill which would amend the statute to read: 
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(c) With regard to the sentence the court shall determine: . . .  (3) 
Whether the sentence of death is excessive. 

In addition, you have suggested deletion of the first sentence of subsection (e), 
which reads: 

(e) The court shall include in its decision a reference to those simi­
lar cases which it took into consideration. 

Therefore, the issue you have presented is whether "proportionality 
review" is required by either the Idaho or United States Constitutions in order 
to ensure that Idaho's death penalty is valid. 

II. Proportionality in General 

In beginning an analysis of this issue it is important to note that there are 
two mutually exclusive concepts of proportional ity. The first and more tradi­
tional form in which proportionality is discussed deals with "an abstract eval­
uation of the appropriateness of a sentence for a particular crime." Pulley v. 

Harris, 465 U.S .  37, 42-43 ( 1 984). In this sense, the discussion centers around 
whether a sentence is cruel and unusual, considering the gravity of the offense 
and the severity of the penalty. As part of the analysis, sentences imposed for 
other crimes and sentencing practices of other jurisdictions are looked to. 
Hence, the federal courts have not hesitated to strike down punishments which 
have been found to be inherently disproportionate and, therefore, unconstitu­
tional , when imposed for a particular crime or category of crime. See, e.g . .  
Enmund v. Florida, 458 U.S 782 ( 1 982); Coker v. Georgia, 433 U.S .  584 
( 1 977) .  

The Idaho court has also spoken in terms of this type of  proportional ity 
when discussing the constitutionality of a sentence under art. I ,  § 6, of the 
Idaho Constitution: 

[l]t i s  generally recognized that imprisonment for such a length of 
time as to be out of proportion to the gravity of the offense commit­
ted, and such as to shock the conscience of reasonable men, is cruel 
and unusual within the meaning of the constitution. 

State v. Evans, 73 Idaho 50, 58, 245 P.2d 788, 792 ( 1 952). 
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The death penalty i s  not i n  all cases a disproportionate penalty in  this sense. 
Gregx v. Georgia, 428 U.S. 153 ( 1 976). 

The proportionality review required by Idaho Code § 1 9-2827 and by some 
other states i s  of a different sort. "This sort of proportionality review presumes 
that the death sentence is not disproportionate to the crime in the traditional 
sense. It purports to inquire instead whether the penalty is nonetheless unac­
ceptable in a particular case because disproportionate to the punishment 
imposed on others convicted of the same crime." Pulley v. Harris. 465 U.S. at 
43. This second sort of review, known as comparative proportionality, is the 
subject of the remainder of this opinion. 

III. Comparative Proportionality and the Federal Constitution 

The issue of whether comparative proportionality review is required by the 
Eighth Amendment to the United States Constitution (concerning cruel and 
unusual punishment) was squarely presented in Pulley v. Harris, 465 U.S. 37 
( 1 984 ) .  In that case, a man convicted of murdering two boys in order to steal 
their car (Harris) challenged California's scheme for the automatic appel late 
review of death penalties. Harris claimed that the scheme was flawed because 
it did not require comparative proportionality review. Therefore, the argument 
went, the death penalty could be imposed wantonly or freakishly in violation 
of the United States Constitution. 

The United States Supreme Court first noted that "[n]eedless to say, that 
some schemes providing proportionality review are constitutional does not 
mean that such review is indispensable." Id. at 44-45. The fact that the Court 
had approved of earlier death penalty review schemes containing comparative 
proportionality re•1iew was not to be understood as mandating such review. 

The Court then noted that it had already upheld a death penalty sentencing 
scheme which did not contain comparative proportionality review in Jurek v. 
Texas, 428 U.S .  262 ( 1 976). The Court found in Jurek that Texas' narrowing 
of capital murders to those containing at least one aggravating circumstance, 
coupled with a separate sentencing hearing which al lowed for whatever miti­
gating circumstances the defendant could adduce, provided adequate guidance 
to the sentencer. In addition, automatic j udicial review provided a means to 
promote the evenhanded and consistent imposition of the death penalty. 

The Court in  Pulley then compared the Cal ifornia scheme to that approved 
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in J11rek and found it to be constitutional because it, too, required the finding 
of at least one special aggravating circumstance beyond a reasonable doubt, 
and because that finding would be reviewed. 

The Court concluded there was no basis in prior law to conclude that com­
parative proportional ity review was required, and that schemes such as 
California's that adequately channel a sentencer's discretion are not violative 
of the Eighth Amendment despite the lack of such review. Since P11lley, the 
Supreme Court has reaffirmed the notion that comparative proportionality 
review is not constitutionally required. See McCleskey v. Kemp, 48 1 U.S .  279 
( 1 987), and Walton v. Arizana, 497 U.S. 639 ( l  990). 

In Beam v. Paskett, 744 F. Supp. 958, (D. Idaho 1 990), a man convicted of 
first degree murder and sentenced to death in Idaho (Beam) filed a petition for 
habeas corpus in federal district court. Among Beam's claims was the allega­
tion that his federal rights were violated because the guidel ines set forth in 
Idaho Code § l 9-2827(c)(3) fai led to "minimize the risk of arbitrary or capri­
cious decisions in cases having similar factual circumstances." Id. at 960. This 
claim was based upon his co-defendant's sentence of l ife imprisonment. 

The court reviewed Idaho's capital sentencing scheme and found it to be 
constitutional because it adequately channels the sentencer's discretion. 
Noting that Pulley held that the existence of other safeguards rendered com­
parative proportionality review "superfluous," the court found that the mere 
fact  that Beam's co-defendant did not receive the death penalty did not estab­
l ish that Idaho's capital scheme operated in an unconstitutional manner. Id. at 
960. 

From these authorities, it is c lear that comparative proportionality as man­
dated by Idaho Code § 1 9-2827 is not required by the United States 
Constitution. Idaho's capital scheme without comparative proportionality 
would still adequately channel a judge's discretion at sentencing because the 
court would still have to find at least one of several aggravating factors to 
exist beyond a reasonable doubt. Idaho Code § 1 9-25 1 S(g). In addition, the 
court would have to find that al l  of the mitigating circumstances presented by 
the defendant taken together did not outweigh each of the aggravating factors 
considered separately. Idaho Code § 1 9-25 1 5(c). State v. Charboneau, 1 1 6 
Idaho 1 29, 774 P.2d 299 ( l  989). Further, the Idaho Supreme Court would stil l  
be mandated to determine whether: l )  the sentence was the result of passion, 
prejudice or any other arbitrary factor; 2) whether the evidence supports the 
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finding of an aggravating factor; and 3) whether the sentence is excessive. 
Idaho Code § 1 9-2827. 

IV. Comparative Proportionality and the Idaho Constitution 

The language of art. 1 ,  § 6, of the Idaho Constitution pertaining to cruel and 
unusual punishment is identical to the Eighth Amendment. However, this does 
not mean that the two constitutional provisions wil l  be identically interpreted. 
The Idaho courts have in the past departed from federal constitutional doctrine 
in order to enhance a defendant's rights under the Idaho Constitution, primar­
ily in the area of search and seizure. State v. Guzman, 1 22 Idaho 98 1 ,  842 P.2d 
660 ( 1 992);  State v. Thompson, 1 14 Idaho 746, 7 60 P.2d 1 1 62 ( 1 988). 

On the other hand, Idaho's guarantee against cruel and unusual punishment, 
in particular, has never been i nterpreted by any Idaho appellate court to differ 
s ignificantly from the federal guarantee. As a result, Idaho has only engaged 
i n  comparative proportionality analysis when it appeared that the f;!deral 
courts required it under the Eighth Amendment. For example, in State v. 

Broadhead, 1 20 Idaho 14 1 , 8 14 P.2d 40 1 ( 1 99 1 ), a second degree murder 
case, the court engaged in a comparative proportionality discussion because of 
the apparent requirement of Solem v. Helm, 463 U.S. 277 ( I  983), to so ana­
lyze the case. 

Since Broadhead, the United States Supreme Court has refined the law 
regarding the Eighth Amendment to make it clear that comparative propor­
tionality i s  not required when determining if a case is cruel and unusual . 
Harmelin v. Michigan, _ U.S. _, 1 1 1  S.Ct. 2680, 1 1 5 L.Ed.2d 836 ( 1 99 1 ). 
As a result, the Idaho Supreme Court specifically overruled Broadhead "to the 
extent it relies on Solem. " State v. Brown, 1 2 1  Idaho 385, 394, 825 P.2d 482 
( 1 992). The court went on to say: 

We limit our proportionality analysis to death penalty cases and, 
under the Idaho Constitution as contemplated ir. State v. Emns, to 
those cases which are "out of proportion to the gravity of the offense 
committed" in  the cruel and unusual punishment setting similar to the 
"grossly disproportionate" analysis of the eighth amendment. . . .  The 
lack of objective standards for evaluating differing terms of imprison­
ment . . .  g ives proportionality review outside these two l imited areas 
the potential of essentially allowing, if not requiring, this Court to 
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second guess the trial court's discretionary determination of the crimi­
nal sentence that best fits the criminal defendant and the crime. 

1 2 1  Idaho at 394. In other words, the court found no independent state con­
stitutional basis for engaging in comparative proportionality in reviewing 
sentences .  

As noted previously, the reason the court engages in proportionality analy­
sis in the death penalty setting is because of the statutory mandate. There 
appears to be no independent constitutional ground for a system that would 
"allow, if  not require" the court to second guess a district court 's  death penalty 
sentence other than the statute. If the statute were to be amended to delete 
comparative proportionality, it would be unl ikely in the extreme that a princi­
pled basis for proportional ity could be found 11nder the state constitution. 

V. Co11c/11sion 

In summary, i t  is the opinion of this office that the proposed amendment to 
Idaho Code § 1 9-2827 deleting reference to comparative proportionality 
would not render Idaho's death penalty scheme unconstitutional, under either 
the federal or state constitutions. 
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DATED this 29th day of November, 1 993. 

Analysis by: 

Michael Kane 
Deputy Attorney General 
Chief, Criminal Law Division 

LARRY ECHOHAWK 
Attorney General 
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ATTORNEY GENERAL OPINION NO. 93-13 

Ms. Susan Renfro 
Benewah County Assessor 
County Courthouse 
St. Maries, ID 8386 1 

Per Request for Attorney General's Opinion 

QUESTIONS PRESENTED 

I .  Are the Idaho State Tax Commission's property tax rules IDAPA 
35.01 .03.585.04 and 585 .05, which require applying a multiplier of five to the 
net profits of mines when valu ing mining property under chapter 28, title 63, 
Idaho Code, valid? 

2. If Rules 585.04 and 585 .05 are not valid what is the proper method of 
assessing the net profits of mines? 

CONCLUSION 

l .  Paragraphs .04 and .05 of Rule 585 are invalid because they conflict with 
the clear language of the statute they purport to implement. So, too, is the sim­
i lar provision of IDAPA 35 .01 .03 .580 requiring a similar multiplier to the 
price of patented min ing claims. 

2. The proper method of assessing net profits of mines is to apply Idaho 
Code § 63-280 1 on its face. The "factor of five" required by rules 585 and 580 
should be ignored. 

ANALYSIS 

1 .  Is the Rule Valid? 

Chapter 28,  title 63, Idaho Code, provides special rules for applying 
Idaho's property tax to mining property. I t  i s  commonly referred to as the "net 
profits of mines tax " The Idaho State Tax Commission's administrative rules 
relating to property taxes provide in IDAPA 35 .01 .03.585 (hereafter "Rule 
585") administrative guidance and construction to be followed by county offi­
cers who administer and collect the net profits of mines tax. The 
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Commission's rulemaking authority is found in Idaho Code §§  63-280 1 and 
63-5 1 3(25). 

Idaho Code § 63-280 1 directs how the county assessor determines the value 
of mining property. It provides: 

Val uation of mines for taxation.-All mines and m ining c laims, 
both placer and rock in p lace, containing or bearing gold,  silver, cop­
per, lead, coal or other valuable mineral or metal deposits, after pur­
chase thereof from the United States, shall be taxed at the price paid 
the United States therefor, unless the surface ground, or some part 
thereof, of said mine or mining claim is used for other than mining 
purposes, and has a separate and i ndependent value for such other 
purposes, in which case said surface ground or any part thereof so 
used for other than mining purposes, shall be taxed at its value for 
such other purposes, and all machinery used in mining, and all prop­
erty and surface improvements upon mines or mining c laims, which 
have a value separate and independent of such mines or mining 
claims and the net annual proceeds of all mines and mining claims 
shall be taxed: provided, that nothing in this chapter contained must 
be construed so as to be exempt from taxation improvements, build­
ings, erections, structures or machinery placed upon any mining 
claims, or used in connection therewith: provided that all mineral 
rights reserved to any grantor, except the United States or the state of 
Idaho, by the terms of any conveyance of lands other than lands 
acquired under the mining laws of the United States (shall ]  be 
assessed for taxation purposes at the rate of not less than five dollars 
($5.00) per acre of the mineral rights so reserved, to be assessed 
against the recorded owner thereof. When, in the opinion of the 
county assessor, the value of reserved mineral rights does not warrant 
the expenditure to appraise and assess such value, such de minimis 
values need not be appraised or assessed, but the failure to assess such 
values does not constitute a failure to pay such taxes on the part of the 
owner, and does not constitute a delinquency on the part of the owner. 

The case law interpreting this statute recognizes the legislature's intent and 
the effect of this statute : 

Instead of directly assessing the ore bodies, which usually constitute 
the chief actual value of the property, the statute contemplates the 

1 64 



OPINIONS OF THE ATTORNEY GENERAL 93- 1 3  

assessment only of the net output, and this i s  its most distinctive fea­
ture. 

Hanley v. Federal Mining & Smelting Co. , 235 F. 769 (D.C. Idaho 1 9 1 6) .  
Thus, this section provides for different ways to value different kinds of min­
ing property. These properties and their method of valuation can be summa­
rized as follows: 

Property 

1 .  Patented mining claims 
2. Patented claims not used 

for mining 
3 .  Equipment and improvements 
4. Ore bodies 
5. Reserved mineral rights 

Valuation Method 

Price paid the United States 
Market value of the property 

Market value 
Net profits1 from mining 
Not less than $5.00 per acre 

The total value determined under Idaho Code § 63-280 1 is multiplied by 
the property tax levies that apply where the mining property is located to com­
pute the property tax payable by the mining property. 

The Tax Commission's Rule 585.04 provides :  

S ince net profits of mines were set by statute so as to represent 
assessed value rather than market value, and since it was conse­
quently at a level less than market value, an acceptable multiplier is 
necessary to convert these values to market value representative of the 
statutory base date. 

Rule 585.05 provides: 

The Commission hereby sets as the proper multiplier, five (5). 
Therefore, the net profits as reported shall be multiplied by five (5) to 
convert reported profits to market value for assessment purposes. 

The statute sets the value of mining property by including the annual net 
profits as part of the value. Rule 585 requires the value of m ining property to 
include five times the annual net proceeds. The issue presented by the request 
for an opinion is whether the rule, by requiring the net profits be multiplied by 
five, is consistent with the statute. In our opinion, it is not. 
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Rule 585 is an attempt to amend the statute by applying a factor of five to 
the statutory rate of taxation for patented mining claims and net profits of 
mines. Where conflict exists between a rule and a statute the rule must give 
way. Curtis v. Canyon Highway Dist. No. 4, 1 22 Idaho 73, 83 1 P.2d 54 1 
( 1992) ("In order for an administrative regulation to be valid, it must be 
adopted pursuant to authority granted to the adopting body."). See also 
Pumice Products v. Robinson, 79 Idaho 144, 3 1 2 P.2d 1 026 ( l  957). That is 
because rules may be given the force and effect of law but they do not rise to 
the level of statutory law and are not equal in dignity or status with statutory 
law. Mead v. Arnell, 1 1 7 Idaho 660, 79 1 P.2d 4 1 0  ( l  990). A rule conflicting 
with any statute must fall. K-Mart Corporation v. Idaho State Tax 
Commission, 1 1 1  Idaho 7 1 9, 727 P.2d 1 147 ( l  986). Therefore, Rules 585.04 
and 585 .05 are invalid because they conflict with the statutes they interpret 
and must give way to the statute. 

Although the request for an opinion asks only about the multipl ier found in 
Rule 585,  the Commission's rules contain a similar requirement as to the 
value of patented mining claims. See IDAPA 35.0 1 .03 .580 (hereafter "Rule 
580"). That rule states: 

580. VALUATION OF MINES FOR TAXATION. The prices 
referred to for patented lode and placer claims are five dollars ($5) 
and two dollars fifty cents ($2.50), per acre, respectively. These prices 
are to be multiplied by five (5); per acre market values for assessment 
purposes are then twenty-five dollars ($25) for patented lode claims 
and twelve dollars fifty cents ($12 .50) for patented placer claims. 

For the reasons expressed above, the multiplier required by Rule 580 is also 
invalid. 

2. What is the Proper Method of Assessing the Net Profits of Mines? 

The proper method of valuing mining property according to the statute is to 
include net profits of mines computed in accord with Idaho Code § 63-2802 
and to value patented mining claims at the price paid the United States. This 
amount is determined by Rule 580 to be five dollars for lode claims and two 
dollars and fifty cents for placer claims. 
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DATED this 3rd day of December, 1 993.  

Analysis by: 

Lawrence G. Wasden 
Theodore V. Spangler, Jr. 
Deputy Attorneys General 

LARRY ECHOHAWK 
Attorney General 

1 Idaho Code § 63-280 I ,  quoted supra, says the value includes the "net annual proceeds" from 
mining. The next section, § 63-2802, provides a definition of "'nei profits ' ,  as employed in this 
chapter." I t  is  clear from the rules, the case law and from practice 1hat the tenn "net annual pro­
ceeds" has been understood tc mean "net profits." 
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1 6- 1 602 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
1 6- 1 6 1 6  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  
1 6- 1 6 19  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  
1 6- 1 6 1 9  · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

1 6- 1620 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
1 6- 1625 · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

1 6- 1 627 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
1 6- 1 8 1 1  · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

Title 1 8, chapter 6 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  
1 8-6605 · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

1 8-705 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
1 8-7301 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  
1 8-7902 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
1 8-7903 · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

19-25 13  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  
1 9-25 15  · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

1 9-2827 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
20-223 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
3 1-8 1 3  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
3 1 -2227 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
3 1 -2604 · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

3 1 -2604 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
3 1 -2607 · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

32-202 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
33- 1 0 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
33-20 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
33-2 1 0  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  
33-507 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
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SECTION OPINION PAGE 

33-5 1 2(5) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
33-60 1 (7) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
33- 140 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
50-208A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
56-204A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  
56-204A . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
59-70 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  
59-702 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
59-703 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
59-704 · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

59-705 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
59-706 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
6 1 -80 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  
6 1 -802 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
6 1 -804 · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

6 1 -807 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
63-280 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
63-2802 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2402 · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

67-5909 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
Title 67, chapter 82 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-8202(9) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-8204( 1 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-8207 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-82 1 0  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
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INFORMAL GUIDELINES OF THE ATTORNEY GENERAL 

Ms. Leola Daniels, M.S. ,  R.N. 
Executive Director 
Idaho State Board of Nursing 
280 N. Eighth, Suite 2 1 0  
STATEHOUSE MAIL 
Boise, ID 83720 

January � 3 .  1 993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear M·_,, Daniels: 

On October 1 1 , 199 1 ,  you requested an opinion from this office i nterpreting 
the Idaho Nursing Practice Act, concerning non-licensed personnel adminis­
tering prescribed medications to patients in medical offices. The issue pre­
sented was whether Idaho Code §§ 54- 1 402(b)( l )(f) and (2)(d) of the Nursing 
Practice Act mandates that only licensed nurses be authorized to perform such 
nursing functions as administration of medications and treatments prescribed 
by physicians (except as specifically exempted by the Nursing Practice Act or 
rules of the Board of Nursing). 

This office responded by letter dated January 24, 1992, stating that the law 
in Idaho governing the practice of medicine and the administration of pre­
scribed medication does not exclusively reserve to l icensed nurses the ability 
to administer prescribed medication. This opinion was based i n  part upon 
Idaho Code § 54- 1 402 which grants licensed nurses the power to administer 
medication, but lacks any express language exclusively granting this power to 
l icensed nurses. We noted that this section must be read in conj unction with 
the Medical Practice Act, Idaho Code § 54- 1 804, which provides the penalties 
and remedies relating to the unlicensed practice of medicine. Idaho Code § 
54- 1 804( 1 )  states exceptions to the rule: 

Under the circumstances described and subject in each to limitations 
stated, the following persons, though not holding a license to practice 
medicine in this state, may engage in activities included in the prac­
tice of medicine: 

1 79 
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(g) A person administering a remedy, diagnostic procedure or 
advice as specifically directed by a physician . . . .  

We concluded that, although the extent to which a physician may delegate 
duties to unlicensed personnel pursuant to Idaho Code § 54- 1 804( 1  )(g) is 
unclear, i t  is inappropriate to define the limits through the duties enumerated 
to licensed nurses in Idaho Code § 54- 1402. 

On May 1 ,  1 992, Mr. Meuleman and yourself met with Attorney General 
EchoHawk to urge reconsideration of the conclusion stated in the opinion let­
ter of January 24, 1 992. Mr. Meuleman provided this office his legal analysis 
of the relevant statutes in a letter dated June 2, 1 992. 

After reviewing Mr. Meuleman's analysis, and further researching and con­
sidering this issue, we conclude that our original reasoning was correct. 

The regulation of duties non-licensed medical personnel are allowed to per­
form under the control and supervision of a physician is not governed by the 
state regulations governing the practice of nursing. The Nursing Practice Act 
regulates the profession of nursing, not the entire field of health care 
providers. The regulation of duties non-licensed medical personnel may per­
form is governed by Idaho Code § 54- 1 804, which provides the penalties and 
remedies relating to the unlicensed practice of medicine. 

As Mr. Meuleman pointed out in his legal analysis, the i nitial step in inter­
preting statutory language is the plain meaning rule. "[U]nless the result i s  
palpably absurd, we must assume that the legislature means what i t  clearly 
stated in the statute." Sherwood v. Carter, 1 19 Idaho 246, 254, 805 P.2d 452, 
460 ( 1 99 1 ). Nowhere in the Nursing Practice Act is there any indication that 
the duties enumerated therein are to be exclusively reserved to registered 
nurses. In addition, the plain language of Idaho Code § 54- 1 804( 1 )(g) states 
that any person may administer "a remedy, diagnostic procedure or advice 
specifically directed by a physician." There is no language l imiting the duties 
that a physician may delegate to those for whom licensure is not otherwise 
required. 

Read together, nurses may perform all functions enumerated in Idaho Code 
§ 54- 1402, and physicians may direct a non-licensed person to administer a 
remedy, diagnostic procedure or advice, pursuant to Idaho Code § 54-
1 804( l )(g). To conclude that the extent to which a physician may direct a non-
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licensed assistant is governed by the duties enumerated to licensed nurses is to 
go beyond the plain language of these two statutes. 

This conclusion is supported by the construction of Idaho Code § 54-
1 803( 1  ), which defines physicians' assistants. This section excludes physi­
cians' assistants from performing those functions and duties specifically 
delegated by law to those persons licensed as pharmacists, dentists, dental 
hygienists and optometrists. If the legislature had intended to restrict the activ­
ities of non-licensed persons under Idaho Code § 54- 1 804( 1 )(g), in relation to 
traditional nursing functions, it could easily have done so in this subsection 
just as it did in 54- 1 803 ( 1 )  with regard to physicians' assistants and several 
other potentially overlapping health care professions. 

The doctrine of expressio unius est exclusio alterius provides that if the 
statute specifies one exception to a general rule, other exceptions are 
excluded. Black's Law Dictionary, 52 1 (rev. 5th ed.), Kansas Attorney 
General Opinion No. 86- 1 25. Given this rule of statutory construction, it fol­
lows that nonlicensed assistants as referred to in Idaho Code § 54- 1 804( l )(g) 
are not prohibited from administering medication because the legislature 
would have so stated if it had so intended. 

To add to Idaho Code § 54- 1 804( I )(g) "for which licensure is not otherwise 
required," as Mr. Meuleman suggests, would not be giving the plain meaning 
to the statute, but imposing our own interpretation. Such action is inappropri­
ate by this office, and must be left to the legislature to clarify. 

Our statutory interpretation is consistent with that of other jurisdictions' 
interpretations of similar statutes. Tennessee Attorney General Opinion No. 
88-09 addressed the issue of under what circumstances unlic:ensed staff mem­
bers of private group homes may administer medication to residents. The 
opinion concluded that although administering medication was a function 
expressly granted to licensed nurses and physicians, non-licensed persons 
were also allowed to administer medication when under the supervision of a 
licensed physician or nurse. 

Utah Attorney General Opinion No. 80- 1 2  answered the question whether 
the use of psychological assistants by individuals licensed to practice psychol­
ogy in the state of Utah was proper. Finding no law on point, that office analo­
gized the use of non-licensed employees in a professional setting to the 
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practice of medical doctors and dentists using non-licensed assistants to aid in 
the performance of their duties. The Utah opinion concluded: 

[T]he law inherently recognizes that anyone practicing in the field of 
the learned professions . . .  may employ assistants provided they serve 
under the direct control and supervision of the licensed practitioner 
and do not directly counsel with or advise the client or perform any 
other function specifically reserved to one who is so licensed. 

Utah Attorney General Opinion No . 80- 1 2, p. 2. 

The common thread running through these opinions is the direct control 
and supervision provided by the physician. The authority for a non-licensed 
employee to assist the professional is not l imited by the duties the state 
empowers to other licensed personnel, absent express legislative intent to the 
contrary. Rather, it is governed by the plain meaning of the statutes the legis­
lature has enacted. 

In Kansas, the issue of whether physicians' assistants could issue prescrip­
tion orders was raised during the 1 978 session of the legislature. The special 
committee 's report on the proposed bill states as follows: 

The Committee has concluded that the scope of practice of a physi­
cians' assistant in Kansas should be determined by the employing 
physician rather than by the Board of Healing Arts or by statutes. 
Experience in those states which have adopted a statutory "laundry 
l ist" of responsibilities which can be assumed by the physicians' 
assistant indicates that this approach needlessly l imits the use of the 
physicians' assistant. In reaching the conclusion that the responsible 
physician should determine the scope of practice of the physicians ' 
assistant, the Committee recognizes that the physician who employs. 
a physicians' assistant remains legally and medically responsible for 
the actions of that assistant. Ultimately, only the employing physician 
can j udge effectively how the physicians' assistant performs and the 
limits of his capabilities. The physician should be free to exercise 
judgment i n  such matters, fully realizing that if his judgment is faulty 
he retains l iabi lity for the practice acts of the physicians' assistant. 

Kansas Attorney General Opinion No. 86- 1 25. 
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The opinion concluded that, because physicians' assistants are expressly 
authorized by statute to practice medicine under the direction and supervision 
of a physician and that practice includes the prescribing of medicine, physi­
cians' assistants were allowed to issue prescriptions under the direction and 
supervision of a physician. See also Michigan Attorney General Opinion No. 
77-5220; Maryland Attorney General Opinion No. 86-008. 

The issue of non-licensed assistants performing tasks which are also func­
tions granted to licensed nurses is analogous to one of the issues addressed in 
Magit v. Board of Medical Examiners, 17 Cal. Rptr. 488, 366 P.2d 8 1 6, 820 
( 1 96 1  ). There, the court noted: 

It has generally been recognized that. the functions of nurses and 
physicians overlap to some extent, and a licensed nurse, when acting 
under the direction and supervision of a licensed physician, is permit­
ted to perform certain tasks which, without such direction and super­
vision, would constitute the i llegal practice of medicine and surgery. 

This issue in Magit, the status of a licensed nurse administering anesthetics, is 
analogous to the issue before us.  Magit recognized the right of nurses under 
the supervision of physicians to perform functions they were not otherwise 
licensed to perform and that would otherwise constitute the illegal practice of 
medicine. Similarly, in this instance, non-licensed personnel may perform 
functions otherwise granted to licensed nurses, so long as they perform these 
functions under the supervision of a physician. 

Although the extent to which a physician may delegate duties to office per­
sonnel pursuant to Idaho Code § 54- 1402 is unclear, it is not defined by the 
duties enumerated to licensed nurses in Idaho Code § 54- 1402. Further clarifi­
cation is appropriate only by the legislature. 

Very truly yours, 

JOHN J. McMAHON 
Chief Deputy 

1 83 



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL 

Mr. Stephen V. Southwick 
Lincoln County Sheriff 
P.O. Box 458 
Shoshone, ID 83352 

January 1 3, 1993 

THIS CORRESPONDENCE lS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Sheriff Southwick: 

By letter dated November 20, 1 992, you requested an opinion from this 
office regarding the responsibility of Lincoln County in relation to persons 
arrested by city police officers. According to your letter, Lincoln County no 
longer maintains a full-time jail facility and houses its prisoners at the 
Gooding County Jail under contract. Soon, due to reductions in available 
space in the Gooding County Jail, Lincoln County will have to begin housing 
prisoners at the Cassia County Jail. 

Lincoln County does have a detention facility for booking and holding per­
sons until they can be transported to Gooding County. Your questions relate to 
the county's responsibility to detain and transport persons arrested by city 
police officers within the county. In this regard, you have raised several ques­
tions which I will address in turn. 

Question No. 1 :  

Do I as S heriff have the responsibility to  accept city prisoners at the 
Sheriff's Office even when I do not have a jail or holding faci lity, but use a 
jail i n  another county? 

Answer: 

Yes. County sheriffs do have the responsibility to accept persons arrested 
by city police officers. Initially, it should be noted that municipalities in Idaho 
have no statutory responsibility to maintain jail facilities. To the extent that a 
municipality may maintain a jail, the persons subject to incarceration in a city 
jail i s  limited. Idaho Code § 50-302A provides: 
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Any person charged with or convicted of violation of a c ity ordi­
nance and subject to imprisonment shall be confined in the city jail; 
provided, however, that any city shall have the right to use the jail of 
the county for the confinement of such persons but i t  shall be liable to 
the county for the cost of keeping such prisoners . 

(Emphasis added.)  Thus, under the clear language in this provision, a person 
arrested and charg.!d for violating a law other than a city ordinance is not sub­
ject to confinement in a municipal jail. Moreover, a city has the statutory right 
to rely upon the county to provide jail facilities. 

Unlike cities, coumies in Idaho do have a statutory duty to maintain a jail. 
Idaho Code § 20-60 1 provides: 

The common jails in the several counties of this state are kept by 
the sheriffs of the counties in which they are respectively situated, and 
are used as follows: 

1 .  For the detention of persons committed in ord\"!r to secure their 
attendance as witnesses in criminal cases. 

2. For the detention of persons charged with crime and committed 
for trial. 

3. For the confinement of persons committed for contempt, or upon 
civil process, or by other authority of law. 

4. For the confinement of persons sentenced to imprisonment 
therein upon a conviction for crime. 

The scope of this statute is broad and does not differentiate between the state, 
its political subdivisions or the nature of the crime. Further, Idaho Code § 20-
6 1 2  states :  

The sheriff must receive all persons committed to jail by competent 
authority except mentally i l l  persons not charged with a crime and 
juveniles. It  shall be the duty of the board of county commissioners to 
furnish all persons committed to the county jail with necessary food, 
clothing and bedding, and the board of county commissioners is 
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authorized to pay therefor out of the county treasury under such rules 
and regulations as they may prescribe. 

These statutes correspond with title 3 1 ,  Idaho Code, which provides for 
counties and county law. ldaho Code § 3 1 -2202 sets forth the duties of the 
county sheriff. Idaho Code § 3 1 -2206(6) states: 

'!'he sheriff must: 

(6) take charge of and keep the county jail and the prisoners 
therein. 

Idaho Code § 3 1 -3302 provides that "the expenses necessarily incurred in the 
support of persons charged with or convicted of crime and committed therefor 
to the county jail" are charges to be borne by the county. 

In light of the foregoing statutes, it is clear that the Idaho Legislature 
i ntended counties to be primarily responsible for providing jail faci l ities 
within the county and left the matter of city jails to the discretion of the vari­
ous cities. Since Lincoln County has the statutory duty to provide a jail, it fol­
lows that the county must accept city prisoners regardless of the nature of the 
crime. The fact that Lincoln County has decided to no longer maintain a full­
scale jail facility does not relieve the county of its statutory duty to accept city 
prisoners. Although these prisoners must be transported to Gooding County or 
Cassia County, it does not alter the statutory right of municipalities to rely 
upon Lincoln County for housing prisoners. 

Question Nos. 2 and 3: 

Do I as Sheriff have the responsibility to transport city prisoners from 
Lincoln County to jai l  (in another county) at the time of the arrest? Do I as 
Sheriff have the responsibility to transport prisoners who were arrested by the 
city from jail (in another county) to court and back to jail? 

Answer: 

The analysis set forth above is equal ly applicable to these questions. Again, 
the county has the statutory duty to provide a jail .  This duty includes detention 
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of prisoners in order to secure their attendance to all court proceedings. Idaho 
Code § 20-60 l .  Even though the county has decided to contract with other 
counties for jail services, this decision does not alter this duty. Moreover, 
there is no basis to require a municipality to transport prisoners to and from 
other counties simply because Lincoln County has decided not to maintain a 
jail. The additional burden caused by this decision, therefore, falls upon the 
county. 

Question No. 4: 

Does the city have the responsibility to pay for boan.l of prisoners arrested 
by c ity officers on city ordinances and state motor vehicle violations? 

Answer: 

Clearly, the c ity must bear the reasonable costs of incarceration for persons 
charged and convicted of violating city ordinances. Idaho Code § 50-302A. In 
regard to the confinement expense for persons arrested by city police officers 
for violations of state motor vehicle laws, Idaho Code §§ 20-604 and 20-605 
provide the answer. Idaho Code § 20-604 permits a court to order a prisoner's 
confinement in a �ounty other than the county where the person was charged. 
In this instance, since Lincoln County has an agreement with Gooding County 
to provide jail services, the court presiding in Lincoln County can, pursuant to 
Idaho Code § 20-604, enter an order directing confinement of Lincoln County 
pris0ners in Gooding County. 

The costs of confinement outside Lincoln County are provided in Idaho 
Code § 21J-605. This statute provides in relevant part: 

The county wherein any court has e;ntered an order pursuant to section 
20-604, Idaho Code, shall pay all direct and indirect costs of the 
detention or confinement of the person to the governmental unit or 
agency owning or operating the jail or confinement facilities in which 
the person was confined or detained. The amount of such direct and 
indirect costs shall be determined on a per day per person basis by 
agreement between the county wherein the court entered the order and 
the county or governmental unit or agency owning or operating such 
jail or confinement facilities. In the absence of such agreement or 
order fixing the cost as provided in section 20-606, Idaho Code, the 
charge for each person confined or detained shall be the sum of thirty-
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five dollars ($35.00) per day, plus the actual cost of any medical or 
dental services; . . . .  In case a person confined or detained was ini­
tially arrested by a city police officer for violation of the motor vehi­
cle laws of this state or for violation of a city ordinance. the cost of 
such confinement or detention shall be a charge against such city by 
the county wherein the order of confinement was entered. All pay­
ments under this section shall be acted upon for each calendar month 
by the second Monday of the month following the date of billing. 

(Emphasis added.)  

In County of Bannock v. City of Pocatello, l lO Idaho 292, 7 1 5  P.2d 962 
( 1986), the Idaho Supreme Court construed this provision with Idaho Code §§  
50-302A and 20-6 1 2  to reach the conclusion that, if a person i s  arrested by  a 
city officer for violating a state motor vehicle law and confined in the county 
where charged, the city has no liability for costs of confinement. The county 
must bear these costs. However, if the person is confined outside the county 
pursuant to Idaho Code § 20-604, the city is liable for costs of confinement. 
The court held: 

Accordingly, while l .C. § 50-302A does make the city l iable to the 
county for the cost of jailing prisoners charged with or convicted of a 
city ordinance and l .C. § 20-605 places on the city liability for the 
cost of keeping prisoners in other counties if that offending person 
was either initially arrested by a city police officer for violation of a 
city ordinance or for violation of the state motor vehicle laws, never­
theless, under LC. § 20-61 2, the City of Pocatello is not liable for the 
cost of keeping prisoners in the Bannock County Jail if the prisoner 
has been arrested by a city police officer for violation of a state motor 
vehicle law. Pursuant to l .C. § 20-6 1 2, the county has "the duty" to 
pay for the incarceration of such prisoners. 

1 10 Idaho at 295. 

A strong dissent argued that the city should be liable for the costs of con­
finement regardless of the site of incarceration. Nonetheless, it is clear that a 
city must pay the costs of confinement if the prisoner is i ncarcerated outside 
of the county where charged. 

I am enclosing a copy of Attorney General Opinion 84-4. This opinion dis-
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cusses the duties of the county sheriff in relation to municipal prisoners. It 
also has a detai led description of the evolution of the office of sheriff which 
should be of some interest to you and your county commissioners. The 
Bannock County case quoted above does not support this office's  conclusion 
regardi ng costs of confinement of city prisoners within the county. Since 
Lincoln County does not maintain a jail, that aspect of both opinions is not 
gennane to this discussion. 

Please let me know if I can be of further assistance in this matter. 

Yours very truly, 

FRANCIS P. WALKER 
Deputy Attorney General 
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Mr. Max M. Sheils, Jr. 
Idaho Code Commission 
State of Idaho 
707 North 8th Street 
STATEHOUSE MAIL 
Boise, ID 83701 

January 1 5, 1 993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Publication of Materials Contained in the Idaho Code 

Dear Mr. Sheils: 

On August 1 2, 1 992, you requested a formal Attorney General Opinion 
concerning the pubHcation of the materials contained in the Idaho Code. Your 
letter raises the following questions: 

1 .  Is the compilation known as the Idaho Code owned by the State of 
Idaho? If so, are these materials owned solely by the State of Idaho? 

2. If yes, may/should the State of Idaho authorize the publication and sale 
of an "unofficial" compilation of any materials contained in the Idaho Code? 
If so, is a charge or fee appropriate? 

3. May any entity publish or market, in written or electronic form, any ver­
sion of the materials contained in the Idaho Code, whether annotated or not, 
with or without approval of the Code Commission? 

Ownership of the copyright to the compilation known as the Idaho Code is 
governed by Idaho Code § 73-2 1 0. It states: 

Copyright of all compilations shall be taken by and in the name of 
the publishing company which shall thereupon assign the same to the 
state of Idaho, and thereafter the same shall be owned by the state of 
Idaho. 

The State of Idaho, therefore, owns the copyright to the compilations 

1 90 



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL 

known as the Idaho Code. However, the fact thai a work is copyrighted does 
not mean that every e lement of the work may be protected. A copyright can 
not protect the text of  state statutes or court rules. See Wheaton v. Peters, 33 
U.S .  59 1 ( 1983). The rationale of this rule is set forth in Building Officials 
and Code Administration v. Code Technology, Inc., 628 F.2d 7 30, 734 ( 1 st Cir. 
1 980): 

The citizens are the authors of the law, and therefore its o wners, 
regardless of who actually drafts the provisions, because the law 
derives its authority from the consent of the public, expressed through 
the democratic  process. 

What is in the publ ic domain, therefore, may not be copyrighted. As such, 
the State of Idaho's copyright to the compilations known as the Idaho Code 
does not protect the text of the Idaho statutes or the Idaho Court Rules. Title 
headings in  the compi lation are also not protected by copyright if taken verba­
tim from the title headings in the Idaho Session Laws. 

Pagination may become an issue with the advent of the electronic publica­
tion of statutes on CD-ROM. The leading case on pagination, West Publishing 
Co. v. Mead Data Central, 799 F.2d 1 2 1 9  (8th Cir. 1 986), cert. denied, 479 
U.S .  1070 ( 1987), holds that the arrangement of j udicial dec isions, including 
internal page citations, are protected by copyright. The logic of the hold ing in 
West Publishing could easily be extended to the compilation of statutes. 
However, West Publishing has received severe criticism, and a bill has been 
introduced i n  the U. S .  Congress to exclude copyright protection for certain 
legal compilations. See 1 991  U .S .  House Bill H.R. 4426. O ne result o f  this 
bill would be to repudiate West P ublishing .  Thus, although the state of the law 
is in question, an argument can be made based upon the holding i n  West 
Publishing that pagination is protected by the copyright. 

Factual compilations are eligible for copyright protection i f  they feature an 
original selection or arrangement of the facts. Section 10 1  of  the Copyright 
Act of 1 976 ( 1 7  U.S .C. § 10 1 )  defines "compilation" as a work formed by the 
collection and assembly of preexisting m aterials or of data that are selected, 
coordinated, or arranged in such a way that the resulting work as a whole con­
stitutes an original work of authorship. 

The State of Idaho's copyright, therefore, protects all orig inal works con­
tributed by the Michie Company in compil ing the Idaho Code.  It follows that 
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the following are protected by the copyright: the compilers' notes, section to 
section references, citation references, analysis sections, indexes, tables, and, 
arguably, the pagination. The State of Idaho is the sole owner of the copyright 
to these provisions of the compilations known as the Idaho Code. 

Whether the Code Commission should authorize the publication and sale of 
an "unofficial" compilation of the materials contained in the Idaho Code is 
governed in part by the copyright laws discussed above. Because the text of 
the statutes and court rules is in the public domain and, therefore, not pro­
tected by the state's copyright, the Code Commission has no control over the 
republication of the statutes or court rules. Any party may publish the text of 
the Idaho statutes or court rules. However, the Code Commission has exclu­
sive authority over the use of the copyright covering the portions of the com­
pilation discussed above .  Section 73-2 1 0  of the Idaho Code provides: 

The commission is authorized and empowered to grant the use of 
the wpyrights of the Idaho Code published pursuant to Session Laws 
of 1 94 7, Chapter 224, and of all compilations authorized by this act, 
in connection w ith the performance of its said duties and obligations. 

In Idaho Code § 73-2 1 0, the legislature provides the intent and purpose of 
the act empowering the Code Commission with the exclusive authority to 
grant use of the copyright: 

The intent and purpose of this act is to keep current so far as practi­
cable the compi lation known as the Idaho Code, by authorizing publi­
cation of pocket parts to the volumes of the Idaho Code, or as 
necessary, the republication of single or more volumes, or the addition 
of volumes, or by other devices designed and intended to maintain the 
Idaho Code up to date, and especially after each session of the legisla­
ture, indicating therein existing laws, repealed laws or parts of laws, 
substitute laws, additional laws, and constitutional provisions and 
changes, rules of the Supreme Court of Idaho, additional notes, anno­
tations and indexing . . . .  

Idaho Code § 73-20 1 .  

The latitude of such power i s  governed b y  § 73-20 1 .  I t  states i n  part: "This 
act shall be so interpreted as to grant the commission hereby created all power 
and authority necessary to accomplish such intent and power." 
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The Code Commission, by virtue of the above cited statutes, has the requi­
site power necessary to ensure the appropriate publication of the code. The 
Code Commission accomplishes this goal by contracting and executing con­
tracts for the publication of the Idaho Code as provided in § 73-205 and exam­
ining the publication for the purpose of determining whether the compilation 
meets the requirements of § 73-205 as provided in § 73-208. By following the 
detailed process by which the legislature has specified the Idaho Code be pub­
lished, the Code Commission ensures the accuracy and quality of the compila­
tion and publication of the Idaho Code. 

Interpreting the authority to grant use of the copyright in conjunction with 
the intent of the legislature in granting this power, i t  becomes clear that use of 
this power by the Code Commission must be at the Code Commission's dis­
cretion, but in furtherance of the intent of the legislature. 

Whether a fee may be charged for use of the copyright is not expressly pro­
vided for in either the Session Laws or i n  Idaho Code, title 73, ch. 2. Due to a 
lack of legislative intent or statutory authority, it would not be appropriate to 
charge a fee for use of the copyright. Any authority to charge such a fee must 
be expressly provided by the legislature. 

The third question is whether any entity may publish or market, in written 
or electronic form, any version of the materials contained in the Idaho Code, 
whether unannotated or not, with or without approval of the Code 
Commission. Based upon our analysis above, any entity may publish the text 
and title headings of the Idaho Statutes or Idaho Court Rules. Apart from the 
actual text and title headings, no entity may publish or market any version of 
the materials contained in the Idaho Code without the approval of the Code 
Commission. 

I hope this adequately addresses your questions. If I can be of further assis­
tance, please let me know. 

Very truly yours, 

TERRY B. ANDERSON 
Chief, Business Regulation 
and State Finance Division 
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Honorable J. D. Williams 
State Auditor 
STATEHOUSE MAIL 
Boise, ID 83720- 1 000 

January 22, 1 993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY G ENERAL SUBMITIED FOR YOUR GUIDANCE 

Re: Transfer of Post-Audit Function to Auditor s  Office 

Dear Mr. Williams: 

By letters dated December 1 5 , 1 992, you have asked this office to review 
the followi ng questions. First, does the State Auditor have constitutional 
authority to begin conducting modern post-audits on July 1 ,  1 993? Second, 
may the State Auditor, or any other office of the government, conduct a per­
formance audit on activities of other branches of government? 

ANALYSIS 

A. Modern Post-Audit Function 

In Williams v. State Legislature of Idaho, 1 1 1  Idaho 1 56, 722 P.2d 465 
( 1986), then-State Auditor, Joe Williams, challenged the legislature's place­
ment of post-audit functions i n  the Legislative Auditor's office. The court held 
that the State Auditor's constitutionally m andated duties encompass the duties 
which the territorial controller was empowered to do and, thus, the court 
found the S tate Auditor has comprehensive auditing powers which include the 
modern post-audit function. Id. at 160: 

[W]e conclude that the Territorial Controller would have been autho­
rized to perform a modem post-audit function should that function 
have been in use at the time. The above considerations lead us to con­
clude that the constitution authorizes the S tate Auditor to have those 
comprehensive auditing powers. 

The supreme court i n  Williams also held that the legislature cannot preclude 
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the Auditor from carrying out his constitutional duties by failing to appropri­
ate monies for those duties or restricting the appropriation. Id. at 1 6 1 .  

The Williams decision was issued in 1986 with a notation that, because the 
legislature would have completed its 1 986 session at the time the opinion was 
issued, the opinion would not take effect until July 1 ,  1 987. However, because 
of agreements between the State Auditor's office and the legislature, the post­
audit function was not transferred to the Auditor's office in 1 987 or in any of 
the subsequent years to date. However, this delay does not detract in any man­
ner from the holding of the court in Williams nor the powers of the S tate 
Auditor to perform the post-audit function in general .  The Williams court 
found that a "constitutional official need not exercise a function to be autho­
rized to perform it." Id. at 1 6 1 .  In so holding, the court cited favorably to a 
Maryland decision: 

If an office is created by the Constitution, and specific powers are 
granted or duties imposed by the Constitution, although additional 
powers may be granted by statute, the position can neither be abol­
ished by statute nor reduced in impotence by the transfer of duties 
characteristic of the office to another office created by the 
legislature . . .  

Id. at 1 60 (citing Murphy v. Yates, 348 A.2d 837, 846 (Md. 1 975)) (citations 
omitted) .  

The holding of  the Idaho Supreme Court i n  Williams i s  binding and, there­
fore, the State Auditor's office has the constitutional authority to conduct 
modern post-audits. The legislature cannot preclude the Auditor from per­
forming his constitutional obligations by restricting funds or failing to appro­
priate for those functions. However, the legislature does have authority to 
statutorily authorize another entity, such as the Legislative Auditor, to perform 
duplicate or additional audits. 

B. Performance A udit by One Branch of Government on Another Branch 

The second question you asked our office to address concerns whether one 
branch of government can conduct performance audits on the activities of 
other branches of  government and, specifically, whether the Auditor's office 
can conduct performance audits. With reference to the Auditor, the Idaho 
Supreme Court in Wright v. Callahan, 6 1  Idaho 1 67, 99 P.2d 96 1 ( 1940), held 
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that the provisions of a1t. 4, § l ,  of the constitution contained implied consti­
tutional powers and duties equivalent to those of the territorial controller pur­
suant to title l, ch. 7, § 205, of the revised statutes of the Idaho Territory o f  
1 887. 6 1  Idaho at 1 77. I n  Williams, the supreme court found the i mplied con­
stitutional duties of the state auditor included modern post-audit functions to 
the extent that those functions consisted of an examination of the books and 
financial records of state agencies and the rendition of professional accounting 
opinions concerning those books and records. The court expressed some con­
cern with reference to extending modern post-audit authority to include evalu­
ations of the performance of one branch of government to another branch o f  
government: 

Although the i ssue is not directly raised by this appeal, we observe 
that the "modern post-audit," to the extent which  one branch of gov­
ernment may use such an audit  to evaluate the performance of another 
branch, may implicate the separation of powers provisions of the 
Idaho Constitution. Idaho Const. art. 2 ,  § l .  We distinguish such a 
"performance audit" from an audit consisting of an examination of the 
books and financial records of a state agency and the rendition of a 
professional accounting opinion concerning those books and records. 

Williams, 1 1 1  Idaho at 1 58, n .  l .  

Other than the above-cited footnote, the supreme court in Williams did not 
analyze the use of performance evaluations by one branch of government o n  
another. I t  i s  therefore necessary to review the separation of powers doctrine 
to determine if such evaluations would violate the provisions of art. 2, § l ,  of 
the Idaho Constitution. The separation of powers provision of the constitution 
states as follows: 

I .  Departments of government. - The powers of the government 
of this state are divided into three distinct departments, the legislative, 
executive and judicial ; and no person or collection of persons charged 
with the exercise of powers properly belonging to one of these depart­
ments shall exercise any powers properly belonging to either of the 
others, except as in  this constitution expressly directed or permitted. 

There was very l i ttle consideration given to the separation of powers provi­
sion embodied in art. 2, § l ,  by the framers of the Idaho Constitution. During 
the proceedings of the constitutional convention, there was no article regard-
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ing separation of powers in the papers before the convention delegates or in 
any committee of the convention. However, Judge Beatty, a committee dele­
gate, noted the omission of a provision for separation of powers and, under a 
suspension of the rules, the article was adopted unanimously. Thus, there is 
l i ttle information to be garnered from the proceedings before the constitu­
tional convention regarding the intent of the framers in applying the separa­
tion of powers provision. However, in interpreting the separation of powers 
provision, the Idaho Supreme Court has taken a fairly flexible approach. 

The flexibility of Idaho's approach in dealing with separation of powers 
issues is partially provided for by a clause in art. 2, § 1 ,  which provides an 
exception, "except as in this constitution expressly directed or permitted."  In 
Sweeney v. Otter, 1 19 Idaho 1 35 ,  804 P.2d 308 ( 1 99 1 ), the Idaho Supreme 
Court noted that "art. 2, § 1 ,  of the Idaho Constitution contemplates limited 
interbranch encroachment when it follows the separation of powers pro­
nouncement with the language, 'except as in this Constitution expressly 
directed or permitted."' This exception to the separation of powers doctrine 
has Jed the Idaho Supreme Court to allow a member of the executive branch, 
the Lieutenant Governor, to cast a tie breaking vote in the Senate (Sweeney v. 

Otter), and to allow district court judges to exercise non-judicial powers in  the 
appointment of drainage district commissioners to drainage districts where 
called upon to do so by statute pursuant to the appointment clause of the con­
stitution, art. 6, § 4. (Elliot v. McCrea, 23 Idaho 524, 1 30 P. 785 ( 1 9 1 3) .)  

The Idaho Supreme Court has also been flexible in reading the separation 
of powers clause provision which expressly forbids "the exercise of powers 
properly belonging" to another branch of government. In Jewett v. Williams, 
84 Idaho 93, 369 P.2d 590 ( 1 962), the court held that four members of the leg­
islature could sit on a commission created by statute under the jurisdiction of 
the executive branch. The court explained its holding as follows: 

It is the basic powers of sovereignty which must remain separate; 
not subsidiary activities which include the ascertainment of facts, 
investigation and consultation, the duty of reporting facts and making 
recommendations, for the purpose of carrying out those basic powers. 

84 Idaho at 1 00. The Jewett court conducted an examination of the powers 
conferred upon the commission by statute and determined that these powers 
were limited to study, appraisal and making non-binding recommendations 
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through a report to the Governor. The court held these powers to be "sub­
sidiary" and not "basic," thus finding no violation of art. 2, § 1 .  

With reference to the issue addressed by this analysis, the constitution does 
not appear to "expressly" allow one branch of government to conduct perfor­
mance audits on another branch of government. As such, the exception delin­
eated in art. 2, § 1 ,  contemplating limited interbranch encroachment, wou Id 
not seem to apply in this instance. 

The next step requires an analysis of the supreme court's holding in Jewett. 
It woulci seem, with proper statutory authority, that Jewett would allow one 
branch of iovernment to conduct performance audits as long as those audits 
were limited to fact finding and fact evaluation for the purpose of providing 
information tD !he body being evaluated. 

Arguah!y, the Auditor's office has statutory authority to conduct perfor­
mance audits under the provisions of Idaho Code § 67- 1 00 1 (5) which states: 
"It is the duty of the Auditor . . .  (5) to suggest plans for the improvement and 
managemtnt of the public revenues." If, however, the Auditor's office under­
takes perfonnance audits on other branches of government, it must do so cau­
tiously, strictly following the provisions of the supreme court holding in 
Jewett. If conducting performance evaluations on other branches of govern­
ment, the Auditor's office should limit its activities to ascertainment of facts, 
investigation and consultation. The Auditor cannot act as a policy maker when 
reviewing the performance of other branches of government; he must act in a 
subservient position to the separate branches of government, merely consult­
ing and making non-binding recommendations. 

CONCLUSION 

The court in Williams v. State Legislature of Idaho held that the post-audit 
function, as limited to an examination of the books and financial records of 
state government and the rendition of professional accounting opinions con­
cerning those books and records, is a constitutional function of the State 
Auditor's office. Although the legislature is not precluded from funding a sec­
ond audit function in state government, it is precluded from using its power of 
appropriation to prevent the Auditor from performing this function. 

With reference to performance audits conducted by one branch of govern­
ment on another branch of government, it is clear that the supreme court will 
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look very closely at this activity to determine whether it violates the principles 
of separation of powers delineated in art. 2, § 1 ,  of the Idaho Constitution. See 
Williams v. State Legislature of Idaho, 1 1 1  Idaho at 1 58, n . 1 .  However, if the 
performance audit by one branch of government on another branch of govern­
ment is limited and follows the parameters delineated by the court in Jewett v. 

Williams, it may be held that such a l imited function is not violative of the 
doctrine of separation of powers. 

I hope this addresses your concerns, if I can be of further assistance to you 
in this or in any other matter, please let me know. 

Very truly yours, 

TERRY B. ANDERSON 
Chief, Business Regulation 
and State Finance Division 
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Ms. Joan Cartan-Hansen 
Idaho Press Club 
P.O.  Box 222 1 
Boise, ID 83701 

January 25, 1 993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Public Records Copying Costs 

Dear Ms. Cartan-Hansen: 

You requested an opinion from this office regarding Idaho's Public Records 
Law, Idaho Code §§ 9-337 through 9-348. According to your letter, the City 
of Boise (the "City") has established a copying fee for reproducing public 
records of $ 1 .00 for the first page and 25 or each additional page thereafter. 
The City acknowledges that the fee is in excess of the actual cost for repro­
ducing such records. Your question is whether such a fee violates Idaho Code 
§ 9-338(8), which l imits the allowable fees to be charged for making copies to 
"the actual cost . . .  of copying the record if another fee is not otherwise pro­
vided by law." (Emphasis added.) The City takes the position that it is able to 
charge more than actual cost for copying public records because it has estab­
lished a fee schedule by ordinance. Thus, the City contends that its fee sched­
ule complies with Idaho Code § 9-338(8). 

For the reasons set forth below, it i s  the opinion of this office that, regard­
less of the City's authority to pass ordinances, such an interpretation of Idaho 
Code § 9-338(8) would defeat the clear intent of the legislature in enacting the 
Idaho Public Records Law. The City has no authority to charge a fee in excess 
of the "actual cost" of reproducing requested records, and the practice of 
charging a fee of $ 1 .00 for the first page and $.25 for each additional page 
violates the Idaho Public Records Law. 

1 .  Legislative Intent 

The intention of the legislature in enacting the Idaho Public Records Law is 
that all records maintained by state and local government entities must be 
available for public access and copying. 
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Every person has the right to examine and take a copy of any pub­
lic record of this state and there is a presumption that all public 
rec0rds in Idaho are open at all  reasonable times for inspection except 
as otherwise expressly provided by statute. 

Idaho Code § 9-338( 1 ). One way to frustrate the clear policy established by 
the legislature in enacting the Public Records Law would be to charge exorbi ­
tant copying fees and thereby discourage requests for public records. The leg­
islature anticipated this potential abuse and provided strict measures for 
determining the costs that may be charged. Idaho Code § 9-338(8) provides in  
pertinent part: 

A public agency or public official may establish a copying fee 
schedule. The fee may not exceed the actual cost to the agency for 
copying the record if another fee is not otherwise provided by law. 
The actual cost shall not include any administrative or labor costs 
resulting from locating and providing a copy of the public record. 

The custodian may require advance payment of the costs of copy­
ing. Any money received by the public agency shall be credited to the 
account for which the expense being reimbursed was or will be 
charged, and such funds may be expended by the agency as part of its 
appropriation from that fund. 

(Emphasis added.) The concept of the law is that examination and copying of 
public records is part of the public business, already funded by taxpayers. 
Therefore, fees for copying may not exceed the "actual cost" to the agency, 
and a public agency is expected to absorb labor and administrative costs. This 
office is informed that the general range of costs being charged by various 
state agencies and local governments is from four to ten cents per page. 
(Attached is a copy of a model policy for handling public record requests. 
Included therein is a worksheet for determining the actual cost for making a 
copy of a public record.) 

2.  Statutory Construction 

In determining whether the term "law" as used in Idaho Code § 9-338(8) 
encompasses ordinances, the term should be given its plain and ordinary 
meaning unless a contrary purpose is clearly indicated in the statute. Bunt v. 
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City of Garden City, 1 1 8  Idaho 427, 797 P.2d 1 35 ( 1990). The problem, how­
ever, that gives rise to this question is the difficulty in ascertaining the plain 
and ordinary meaning of the word "law," given the wide range in its accepted 
definition and application. As noted by the California Supreme Court many 
years ago: 

There i s  no word in the language which, in its popular and techni­
cal application, takes a wider or more diversified signification than 
the word "law." Its use in both regards is illimitable. 

Miller v. Dunn, 1 4  P. 27, 28 (Cal. 1 887). 

If construed broadly, the term "law" could extend to ordinances, resolutions 
and even rules and regulations adopted by state agencies. The statutory 
requirement in Idaho Code § 9-338(8) to limit copying fees to actual costs 
would then be largely discretionary. Every public agency coming within the 
scope of the Public Records Law could simply enact a "law" and be relieved 
of the express requirements stated in Idaho Code § 9-338. To the extent that so 
broad an interpretation of the term "law" permits evasion of the limitations 
found in Idaho Code § 9-338(8), a clear conflict exists between the expressed 
purpose and policy of the Idaho Public Records Law and such an expansive 
interpretation of the term. 

Another general rule of statutory construction is that the strict letter of the 
statute will not be blindly followed when strict adherence to the language in 
the statute would frustrate the policy and purpose of the law and lead to an 
absurd result. 82 C.J.S. Stat. § 325. The Idaho Supreme Court enunciated this 
principle in In re Gem State Academy Bakery, 70 Idaho 53 1 ,  224 P.2d 529 
( 1950): 

In determining the meaning of a statute, the particular mischief 
which it was designed to remedy and the history of the period and of 
the act itself may be considered . 

. . . [A]nd intention may be ascertained, in doubtful cases, not only 
by considering the words used, but also by taking into account other 
matters, such as the context, the object in view, the evils to be reme­
died, the h istory of the times and of legislation upon the same subject, 
public policy, contemporaneous construction, and the like. In other 
words, the courts will not blindly follow the letter of a law, when its 
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purpose is apparent, to consequences which are inconsistent with that 
purpose; and this would seem to be particularly true when the results 
of the literal interpretation, if adopted, would be absurd. 

70 Idaho at 541 -42 (quoting Eugene School Dist. No. 4 v. Fisk, 79 P.2d 262 
(Oregon 1 938) and Jordt v. California State Board of Education, 96 P.2d 809 
(Cal. App. 1939)). As noted above, an expansive interpretation of the term 
"law" in relation to Idaho Code § 9-138(8) would frustrate the express pur­
pose of the Jaw and render that provision superfluous. It is certainly an absurd 
result when the use of one word within a provision eliminates the force and 
effect of that provision. 

3. Legislative History 

The legislative history for the Public Records Law enacted in 1 990 pro­
vides some insight into Idaho Code § 9-338(8) and supports our ultimate con­
clusion. This subsection, along with most of the procedural provisions in the 
Jaw, was drafted by an interim legislative committee. The committee met on 
five occasions during the summer and fall of 1 989. 

It is certain from the minutes of the interim committee that the authority to 
charge a copying fee was i ntended to be limited to the actual costs of copying 
the document. Administrative and labor costs resulting from locating and pro­
viding a copy of the public record were definitely not to be included in the 
fee. The only explanation i n  the minutes for the language "if another fee is not 
otherwise provided by law" was the request by the Idaho Association of 
County Recorders and Clerks that the statutory fees for copying certain 
records by county clerks and recorders be left intact. (Legislative Council 
Committee on Public Records Minutes dated 6/28/89 ;  testimony of Ned Kerr.) 
There is nothing in the minutes to suggest that a municipality, county or state 
agency could thwart this clear policy by rule or ordinance. 

The minutes of the interim committee are consistent with then-existing law 
where the legislature, in several instances, had already provided a statutory 
fee schedule for copying charges. For instance, Idaho Code § 3 1 -320 l pro­
vides that the clerk of the d istrict court in any county shall charge $ 1 .00 per 
page for making a copy of any file or record. Similarly, Idaho Code § 3 1 -3205 
provides that a county recorder is allowed to charge $ 1 .00 per page for copies 
of recorded documents. Also, the county auditor may charge 20 er page for 
copying records. Idaho Code § 3 1 -3207. The legislative h istory from the 
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interim committee that drafted this provision supports the conclusion that the 
legislature intended to preserve these already established fees when i t  enacted 
the Idaho Public Records Law. Idaho Code § 9-338(8) accomplishes this goal 
while preventing conflict with the above-cited code provisions. 

4. Conclusion 

In using the term "law" in Idaho Code § 9-338(8), the legislature did not 
intend "law" to encompass ordinances. This is particularly true since the leg­
islative history shows a clear intent that "actual cost" was to be the allowable 
fee charged for making copies of public records and the use of the term "law," 
if construed broadly, could defeat this intent. 

The clear purpose in the Idaho Public Records Law is to open and promote 
easy access to public records. To allow a city to frustrate this purpose by 
charging excessive copying fees is clearly not within the intent of the Jaw. To 
the extent that the literal reading of Idaho Code § 9-338(8) supports the City 
of Boise's authority to impose fees in excess of actual costs, the literal word­
ing must yield to a reasonable interpretation of the statute. It is, therefore, the 
opinion of this office that the term "law" in Idaho Code § 9-338(8) references 
those statutes where the Idaho Legislature had already specifically provided 
established fees for copying public records, not to fee schedules created by 
ordinance, resolution or administrative rule. 

I hope that this information has been helpful. 

Yours very truly, 

FRANCIS P. WALKER 
Deputy Attorney General 
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Mr. Gary Stivers 
Executive Director 
Industrial Commission 
STATEHOUSE MAIL 
Boise, ID 8370 1 

February 10, 1 993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Merger of Idaho Division of Vocational Rehabilitation 
with the Industrial Commission 

Dear Mr. Stivers: 

I am writing in response to your letter dated January 26, 1 993, whereby you 
asked this office to review the viability of the Governor's proposed merger of 
the Idaho Division of Vocational Rehabilitation with the Industrial 
Commission. Specifically, you inquired whether the Industrial Commission 
would satisfy the definition of "sole State agency" pursuant to federal regula­
tion. Satisfying the federal regulation requirements is necessary in order to 
participate in federal funding of the program. 

The congressional authorization for the vocational rehabilitation program is 
set forth in the Rehabilitation Act of 1 973, as amended, 29 U.S.C. § 70 1 ,  et 
seq., and is augmented by regulations promulgated and set forth at 34 CFR § 
361 . l ,  et seq. Program guidance is further set forth in RSA Program 
Instruction 75-3 1 and RSA Program Instruction 77-26. 

In order to participate in a vocational rehabilitation program funded in part 
through federal funds, a state is required to propose a plan pursuant to 29 
U .S.C. § 72 1 .  Within the plan, the state is required to designate a "sole State 
agency" to administer the plan. 29 U.S.C. § 72 l (a)( l )(A); 34 CFR § 36 1 .S(a). 
In order to be designated as a "sole State agency," the state agency must meet 
the following criteria delineated in 34 CFR § 361 .S(b ): 

( I )  A State agency primarily concerned with vocational rehabilita­
tion, or vocational and other rehabilitation of individuals with handi­
caps. This  agency must be an independent State commission, board, 
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or other agency, which has as its major function vocational rehabilita­
tion or vocational or other rehabilitation of individuals with handi­
caps. The agency must have the authority, subject to the supervision 
of the Office of Governor, when appropriate, to define the scope of 
the vocational rehabilitation program within the provision of State 
and Federal law, and to direct its administration without external 
administrative controls; or 

(2) The State agency administering or supervising the administra­
tion of education or vocational education in the State; or 

(3) A State agency which includes at least two other major organi­
zational units, each of which administers one or more of the State's  
major programs of public education, public health, public welfare, or 
labor. 

Currently, the Idaho Division of Vocational Rehabilitation is located under 
the Idaho State Board of Education. The Idaho State Board of Education 
meets the requirement of "sole State agency" pursuant to 34 CFR § 
36 1 .5(b)(2) as the state agency which administers and supervises the adminis­
tration of education and vocational education in this state. Clearly, the 
Industrial Commission would not meet the criteria set forth in 34 CFR § 
36 1 .5(b)(2) since it does not, nor will it in the future, administer or supervise 
the administration of education or vocational education in the state. Thus, i f  
the state is to  meet one of  the sets of  criteria to  be  a "sole State agency," i t  
must meet the criteria set forth in  either § 361 .5(b)( l )  or § 361 .5 (b)(3). 

In order to be a "sole State agency" pursuant to § 36 1 .5(b)( l ), a state 
agency must meet the following requirements: 

I .  Be primarily concerned with vocational rehabilitation or voca­
tional or other rehabilitation of individuals with handicaps; 

2. Have the authority, subject to supervision by the Governor, to 
define the scope of the vocational rehabilitation program within the 
provisions of state and federal law; and 

3. Have the control necessary to direct its administration without 
external administrative controls. 
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The Industrial Commission will have difficulty in meeting the first prong of 
this definition. As currently organized, the Industrial Commission is statuto­
rily charged with a number of functions, only one of which is providing reha­
bilitative services to assist injured workers in returning to work. The other 
functions of the Industrial Commission include, but are not limited to, ensur­
ing employer compliance with workers' compensation laws, processing 
claims to ensure that benefit providers deliver medical and time-lost benefits 
to injured workers, and conducting hearings to resolve disputed workers' 
compensation claims. As currently organized, the rehabilitative services pro­
vided by the Industrial Commission would not be the primary function of the 
Commission, but, at best, would be co-equal to the other functions previously 
delineated. It is unclear at this time whether reorganization of the Industrial 
Commission would result in rehabilitative services being the primary focus of 
the Commission as required by § 36 1 .S(b)( I ). 

With reorganization, the Industrial Commission could meet, depending on 
federal application and interpretation, the criteria of "sole State agency" pur­
suant to CFR § 36 1 .5(b)(3) .  For designation as a "sole State agency" pursuant 
to this section of the federal regulation, an agency must, in addition to pro­
gram responsibility for vocational rehabilitation, include "at least two other 
major organizational units, each of which administers one or more of the 
State's major programs of public education, public health, public welfare or 
labor." 34 CFR § 36 1 .5(b)(3). Unfortunately, the term "major program," as 
used in this regulation, is not defined in the regulation nor does there appear 
to be any written guidance from the Rehabilitative Service Administration as 
to what type of state program would qualify as a "major program." However, 
using a common sense approach, the Industrial Commission's administration 
of the workers' compensation laws in the State of Idaho should qualify as a 
major program involving the public welfare and labor. In addition, the admin­
i stration of the Crime Victims Compensation Act would also appear to be a 
major program for the public welfare. 

For purposes of reorganization to comply with § 361 .S(b )(3), the Industrial 
Commission must comply with a number of federal regulatory requirements, 
the most significant of which require the following: 

(b) . . .  [T]he State plan must assure that the agency (or each 
agency, where two agencies are designated), includes a vocational 
rehabilitation bureau, division or other organizational unit which: 
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( 1 )  Is primarily concerned with vocational rehabilitation, or 
vocational and other rehabi litation of individuals with handi­
caps, and is responsible for the administration of the State 
agency's vocational rehabilitation program, which includes the 
determination of eligibility for; the determination of the nature 
and scope of; and the provision of vocational rehabilitation ser­
vices under the State plan; 

(2) Has a full-time director in accordance with 36 1 .8 ;  and 

(3) Has a staff, all or almost all of whom are employed full 
time on the rehabilitation work of the organizational unit. 

(c)( l )  Location of designated State unit. The State plan must assure 
that the designated State unit, specified in paragraph (b) of this sec­
tion, is located at an organizational level and has an organizational 
status within the State agency comparable to that of other major orga­
nizational units of the agency, or in the case of an agency described in 
§ 361 .5(b)(2), the unit must be so located and have that status, or the 
director of the unit must be the executive officer of the State agency. 

34 CFR §§ 361 .6(b) and 361 .6(c)( l ) . See also 34 CFR §§ 361 .S(c), 
361 .6(a)(2), 36 1 .8, 36 1 . 1 0, and 36 1 . 14. 

In conclusion, it is our opinion that the Industrial Commission, upon reor­
ganization, should be able to qualify as a "sole State agency" pursuant to the 
provisions of 34 CFR § 36 l .5(b )(3 ). It is not yet clear whether reorganization 
of the Commission will result in the Commission's meeting the criteria for 
"sole State agency" set forth in 34 CFR § 36 1 .S(b ) ( 1  ) . Apparently, a primary 
concern of the Rehabilitation Service Administration is that a merger of the 
Idaho Department of Vocational Rehabilitation with the Industrial 
Commission could result in submerging the Vocational Rehabilitation pro­
gram into the Industrial Commission to the extent that the Vocational 
Rehabil itation program is reduced in its scope or effectiveness. See RSA 
Program Instruction, 75-3 1 ,  p. 2. This appears to be the primary reason for the 
restrictions for designation of "sole State agency." However, strict adherence 
to the federal regulatory requirements by the Industrial Commission in devel­
oping its plan of reorganization should alleviate the concerns of the 
Rehabilitative Services Administration. 
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I hope this satisfactorily addresses the issues you have raised. If I can be of 
further heir • . •  :1is or any other matter, please let me know. 

Very truly yours, 

TERRY B .  ANDERSON 
Chief, Business Regulation 
and State Finance Division 
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Mr. Steven Berenter 
Hawley, Troxell, Ennis & Hawley 
P. 0. Box 1 6 1 7  
Boise, ID 8370 l 

February 1 9, 1 993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Idaho Code § 33-313 

Dear Mr. Berenter: 

You have requested an opinion from this office regarding the construction 
and application of Idaho Code § 33-3 1 3. Specifically, you ask ( l )  whether a 
school board of trustees must appoint a person to serve as trustee for each 
trustee zone when a rezoning occurs and, if so, (2) whether the appointee 
serves the remainder of the term designated for each zone. 

The answers are ( l )  yes, the trustees must appoint a trustee from the new 
zone or zones, and (2) the appointed trustee serves until a duly-elected trustee 
takes office in July following a May election. 

Idaho Code § 33-3 1 3  provides the method available to school boards of 
trustees and patrons to propose to redefine and change trustee zones, i.e., 
"rezone." Such a proposal can be initiated by the board of trustees or by peti­
tion presented to the board of trustees, signed by fifty (50) or more school 
electors residing in the district. The proposal must contain certain legal 
descriptions as well as the approximate population in the proposed zones. The 
State Board of Education reviews the proposal. If the state board approves the 
proposal the board of trustees must hold an election within a certain time­
frame. The question presented to the school district e lectors i s  whether the 
proposal to change trustee zones should be approved. 

According to Idaho Code § 33-3 1 3, once a rezone of trustee zones is 
approved by school district electors, a school district board of trustees has two 
responsibilities. The first is to appoint a trustee from among residents of a new 
zone and the second is to move forward with an election of trustees from 
those new zones. Idaho Code § 33-503 provides that the election of school 
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trustees shall be on the third Tuesday in May; Idaho Code § 33-5 1 0  sets the 
annual meeting of each school district as the date of the trustees' regular July 
meeting. 

In 1 984, the Idaho Legislature amended § §  33-3 1 3  and 33-504, Idaho 
Code, as follows: 

At the next regular meeting of the board of trustees following the 
approval of the proposal the board shall appoint from its membership 
or from the patrons resident in each trustee zone, a person from that 
zone to serve as trustee until the next FegHlaFI)' sekeElHleEl tFH5tee elee 
ti0R feF tkat z0Re annual meeting. At the annual election a trustee 
shall be elected to serve during the term specified in the election for 
the zone. The elected trustee shall assume office at the annual meeting 
of the school district next following the election. 

Idaho Code § 33-3 1 3, am. 1 984, ch. 94 § 1 ,  p. 2 1 8. 

Any person appointed as herein provided shall serve until the 
annual eleeti0R meeting of school district trustees next following such 
appointment. At SYSR-the annual election a trustee shall be elected to 
complete the unexpired term of the office which was declared vacant 
and filled by appointment. 

The elected trustee shall assume office at the annual meeting of the 
school district next following the election. 

Idaho Code § 33-504, am. 1 984, ch. 94 § 2, p. 2 1 8. 

Whenever a statute is amended by the legislature, it is presumed that the 
legislature i ntended to change existing law. Nebeker v. Piper Aircraft Corp. , 
1 1 3  Idaho 609, 747 P.2d 1 8  ( 1 987). The courts have the responsibility to give 
force and effect to the legislature's intent and purpose. Sherwood v. Carter, 
1 99 Idaho 346, 805 P.2d 452 ( 1 99 1  ). The purpose of the 1 984 amendments, 
according to the legislative history as expressed in committee minutes, was to 
clarify language regarding the length of service of an appointed trustee. House 
Education Committee, Jan. 25, 1 984, Bob Dutton. 

Based upon the statutory language, the board of trustees has an obligation 
to appoint individuals from the rezoned trustee zones to serve until the July 
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annual meeting. Furthermore, the clarification provided by the 1 984 legisla­
tive changes definitively provides that trustees from rezoned trustee zones 
who are elected in May shall take office in July, replacing the appointed 
trustees. 

I hope this response adequately addresses the questions raised in your let­
ter. If the Attorney General's Office can be of further assistance, please feel 
free to contact me. 

Sincerely, 

ELAINE EBERHARTER-MAKI 
Deputy Attorney General 
State Department of Education 
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March 9, 1993 

Ms. G. Anne Barker, Administrator 
Department of Public Works 
STATEHOUSE MAIL 
Boise, ID 83720 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Boise City Requirement of an Assembly Permit 
for the Idaho Historical Museum 

Dear Anne: 

You have inquired as to whether the Boise City Fire Department could 
impose, against the state, provisions of the Uniform Fire Code not adopted by 
the state and require the state to pay an assessment for an assembly permit. 
From the facts provided in your letter, it appears that the Boise City Fire 
Department (BCFD) conducted an inspection of the Idaho Historical Museum 
and noted various items that require correction to meet the city fire code. The 
BCFD gave the Historical Society a limited number of days to make the cor­
rections and told the Society that its ability to conduct meetings would be cur­
tailed if the deficiencies were not corrected. In addition, BCFD assessed a fee 
for an "assembly permit." 

As discussed at length in Attorney General Opinion 90-6, in Idaho, munici­
pal corporations are considered creatures of the state and possess no inherent 
powers other than those powers expressly or impliedly granted. Sandpoint 
Water and Light Company v. City of Sandpoint, 3 1  Idaho 498, 1 73 P. 972 
( 1 9 1 8) ;  6A McQuillan Municipal Corporations § 24.35 (3d ed.). 

The authority for a municipal corporation to enact and enforce building and 
safety codes is derived from the police powers granted to municipalities in the 
Idaho Constitution, article 1 2, section 2. See Caesar v. State, 1 0 1  Idaho 1 58, 
6 10 P.2d 5 17 ( 1 980); State v. Clark, 88 Idaho 365, 399 P.2d 955 ( 1965). 
Article 1 2, section 2, of the constitution provides that "any county or incorpo­
rated city or town may make and enforce within its limits all such local 
police, sanitary and other regulations as are not in conflict with its charter or 
with the general laws." (Emphasis added.) 
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Although the city may have a direct constitutional grant of local police 
power, that power is limited in certain respects. It has been consistently held 
that the city cannot act in an area which is so completely covered by general 
laws as to indicate that it is a matter of state concern. In re Hubbard, 396 P.2d 
809 (Cal. 1 964). Nor may it act in an area where to do so would compete with 
the state's general laws. Caesar; State v. Musser, 67 Idaho 2 1 4, 1 76 P.2d 1 99 
( 1 946). 

The court in Caesar determined that the area of state-owned buildings was 
so completely covered by the general laws as to not be subject to local ordi­
nance control. The court went on to note that it recognized the authority 
placed in the Boise City Building Inspector would conflict with the authority 
vested in the Idaho Industrial Commission and the Department of Labor. The 
court thus held that the local Boise City Building Inspector could not exercise 
authority over state-owned buildings. 

As noted in Attorney General Opinion 90-6, the state's exclusive authority 
over construction and maintenance of its own buildings remains unchanged 
and the legal principles set forth in Caesar continue to be binding precedenle. 
The Boise City Fire Department is without authority to require the Idaho 
H istorical Museum, as a state-owned and occupied building, to meet city fire 
codes and to pay an assessed "assembly permit" fee. The opinion previously 
given by the Attorney General interpreting the holding in Caesar applies, and 
there is simply no basis for local infringement on the state's authority in this 
area. 

I hope this addresses your concerns. If I can be of further assistance on this 
or any other matter, please let me know. 

Very truly yours, 

TERRY B. ANDERSON 
Chief, Business Regulation 
and State Finance Division 
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March 1 6, 1 993 

Honorable Jerry L. Evans 
State Superintendent of Public Instruction 
650 W. State, Room 200 
STATEHOUSE MAIL 
Boise, ID 83720 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: House Bill No. 345 

Dear Superintendent Evans: 

This letter is in response to your request of March 1 2, 1 993, for an opinion 
regarding House Bill 345 which creates a state board of education comprised 
of two separate councils, one for higher education and one for public schools. 
The proposal to create two panels to the State Board of Education was also 
presented in the 1 992 legislative session in Senate Bill 1 336. With reference 
to last year's legislation, the Attorney General's Office submitted a legal 
guideline addressing the issue of whether the separation of the Board of 
Education into separate bodies violated the provisions of art. 9, § 2, of the 
Idaho Constitution. A copy of that analysis is provided with this letter for your 
review. 

Although there are minor variations in the legislative proposal submitted in 
1 992 and H.B. 345, the primary goal of both pieces of legislation is to split the 
Board of Education into two bodies. After a thorough analysis of the issue last 
year, this office found that the plain language of art. 9, § 2, of the Idaho 
Constitution required that the educational affairs of the state be governed by a 
single board of education. 

Article 9, § 2, of the Idaho Constitution states: 

The general supervis ion of the state educational institutions and 
public school system of the state of Idaho, shall be vested in a state 
board of education, the membership, powers and duties of which shall 
be prescribed by law. The state superintendent of public instruction 
shall be ex officio member of said board. 
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In addition, the 1 992 guideline noted that Senate Bill 1 336 failed to include 
the Superintendent of Public Instruction as an ex officio member of the body 
supervising higher education i n  violation of the provision of art. 9, § 2 ,  requir­
ing that the Superintendent have a voice in the higher education affairs of the 
state. 

House B ill 345 corrects one of the constitutional deficiencies noted in the 
1 992 legislation by i nclusion of the State Superintendent of Public Instruction 
as an ex officio voting member of both councils. However, the division of the 
Board of Education into two councils as provided in H.B .  345 cannot be 
accomplished by legislation. In order to accomplish this goal, the constitution 
must be amended. 

In addition to the constitutional concerns raised by your correspondence, 
you have requested procedural clarification for splitting the board into two 
councils as delineated by House B ill 345. 

Your first question concerns whether the rule-making authority provided 
pursuant to the Administrative Procedure Act (APA) would be retained by the 
State Board of Education. Idaho Code § 67-5203(c) speaks to rule-making 
authority vesting with the Board of Education. S ince there is no statutory 
recognition of the proposed councils i n  the APA, rule-making authority is 
retained by the board. 

You have also asked for guidance regarding supervision of programs which 
are not defined as "public school" nor "higher education" programs, but that 
are statutorily required to be governed by the Board of Education; e.g., the 
Division of Vocational Rehabilitation and the State Historical Society. By 
statutory designation the Division of Vocational Rehabilitation and the State 
Historical Society are placed under the general supervision and control of the 
State Board of Education. See Idaho Code §§  33- 1 0 1 ;  title 33,  ch. 23; and 67-
4 1 23. The proposed language in House B ill 345 would not change the require­
ment that the board, sitting as a whole, be responsible for administering the 
powers and duties of not only the Division of Vocational Rehabilitation and 
the State Historical Society, but any agency or institution required by statute 
to be governed by the board. 

Your final question is whether the councils for higher education and public 
education would be subordinate to the S tate Board of Education. 
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House Bill 345 provides that the State Board of Education will convene as 
a whole for the supervision, governance and control of the general educational 
programs of common access to both higher education and the public school 
system. There is no provision establishing the board as a superior to the coun­
cils with respect to issues specifically relating to higher education or public 
schools. As such, there is no provision delineated in the bill for resolution of 
conflicts between the two councils. 

In conclusion, division of the Board of Education into two councils through 
legislation is unconstitutional. In order to accomplish the intent of the drafters 
of House Bill 345, art. 9, § 2, of the Idaho Constitution must be amended. 

I hope this letter answers your concerns. If I can be of any further assis­
tance, please call .  

Very truly yours, 

TERRY B. ANDERSON 
Chief, Business Regulation 
and State Finance Division 
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April 6, 1 993 

Ms. Carmen Westberg, Bureau Chief 
Bureau of Occupational Licenses 
STATEHOUSE MAIL 
Boise, ID 83720 

Ms. Jan Chase, Vice Chairman 
Idaho Cosmetology Board 
1 209 S .  Phillippi 
Boise, ID 83705 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATIORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Carmen and Jan: 

This letter is in response to your request for an opinion regarding the 
enforceability of the provisions contained in Idaho Code § 54-8 1 2. This  
statute regulates the endorsement certification procedure for cosmetologists 
and distinguishes, for reciprocity purposes, between cosmetologists currently 
licensed in another <;tate who have previously been licensed in Idaho from 
cosmetologists currently l icensed i n  another state who have never been 
licensed in Idaho. Because this classification allocates the benefits and bur­
dens of the statute differently among the categories of persons affected, the 
primary question is whether it violates the equal protection clauses of the U.S. 
and Idaho Constitutions. 

The equal protection clauses of the state and federal constitutions embrace 
the principle that all persons in like circumstances should receive the same 
benefits and burdens of the law. Equal protection issues focus upon classifica­
tions within statutory schemes that allocate benefits or burdens differently 
among the categories of persons affected. State v. Reed, 1 07 Idaho 1 62, 686 
P.2d 842 (Ct. App. 1 984). The first step in an equal protection analysis is to 
identify the classification under attack. The second is to articulate the standard 
under which the classification will be tested. The third is to determine whether 
the standard has been satisfied. State v. Breed, 1 1 1  Idaho 497, 725 P.2d 20 1 
(Ct. App. 1 986). 

Cosmetology Statutes 

Idaho Code § 54-8 1 2  provides in pertinent part as follows: 

ENDORSEMENT CERTIFICATION. The board . . .  may issue a 
l icense without examination to any person who is at least eighteen 
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( 1 8) years of age and of good moral character and temperate habits 
and who has completed two (2) years of high school or its equivalent 
and who either: 

1 .  Holds a certificate of qualification or l icense issued to him by 
the proper authority of any state . . .  provided that the requirements 
for license under which the certificate was issued are of a standard not 
lower than those specified in this chapter, or 

2. Holds a certificate of qualification or license issued to him by 
the proper authority of any state . . .  and upon proof that said person 
has practiced the pursuit for which the license is requested for at least 
three (3) years immediately prior to such application. The board shall 
evaluate the applications for license by reciprocity. No reciprocal 
license shall be issued except by the board. This section shall not 
apply to any individual who is or has been licensed in the state of 
Idaho. 

(Emphasis added.) 

Idaho Code § 67-26 1 4  governs the procedure for licensing a cosmetologist 
who is currently or has previously been licensed in the State of Idaho. It pro­
vides in pertinent part as follows: 

RENEWAL OR REINSTATEMENT OF LICENSE.  All persons 
required to procure licenses from the bureau of occupational licenses 
as a prerequisite for engaging in a trade, occupation, or profession 
must annually renew the same on July first of each year. In case of 
failure so to renew a license, the bureau shall cancel the same, 
October first, following the date of delinquency: provided[,] however, 
that the bureau may reinstate any license cancelled for failure to 
renew the same on payment of twenty-five dodars ($25.00), together 
with all fees delinquent at the time of cancellation and the renewal fee 
for each year thereafter up to the time of reinstatement. 

Provided further, that where a l icense has been cancelled for a 
period of more than five (5) years, the person so affected shall be 
required to make application to the bureau, using the same forms and 
furnishing the same information as required of a person originally 
applying for a license, and pay the same fee that is required of a per-
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son taking the examination in the particular profession in which said 
person holds a cancelled Idaho l icense. Said applicant shall appear in 
person before the bureau at any regular or special meeting for an 
examination, the nature of which shall be determined by the bureau. 
If[,] after an examination, the bureau is of the opinion that the person 
examined is the bona fide holder of the cancelled l icense, is of good 
moral character and, is found capable of again practicing in this state 
the profession for which the original or cancelled license was granted, 
the license shall be reinstated and the holder thereof entitled to prac­
tice subject to the laws of this state. 

The effect of Idaho Code § 54-8 1 2  is that a cosmetologist previously 
licensed in Idaho, currently licensed in another state, and seeking re-licensing 
in Idaho is not entitled to the same reciprocity as other cosmetologists cur­
rently licensed in another state. 

Standard of Review 

To determine whether a statutory classification scheme violates the equal 
protection guarantee, the Idaho Supreme Court has recognized three standards 
of review. Jones v. State Bd. of Medicine, 97 Idaho 859, 555 P.2d 399 ( 1 976), 
cert. denied, 43 1 U .S .  9 14 ( 1 977). Where the classification is based upon a 
suspect classification or involves a fundamental right, the "strict scrutiny" test 
is employed. Where the discriminatory character of a challenged statutory 
classification is apparent on its face and where there is also a patent indication 
of a lack of relationship between the classification and the declared purpose of 
the statute, the "means focus" test is applicable. In other cases the "rational 
basis" test is employed. Olsen v. J.A. Freeman Co. , 1 1 7 Idaho 706, 79 1  P.2d 
1 285 ( 1990) (citing Johnson v. Sunshine Mining Co. , 1 06 Idaho 866, 870, 688 
P.2d 268, 27 1 ( 1984)) .  

Clearly, there i s  neither a suspect class nor fundamental right involved in  
the question here. Thus, either the "means focus" or the "rational basis" test 
will apply. The Idaho case of Jones v. State Bd. of Medicine provides guidance 
in choosing between the "means focus" and "rational basis" tests: 

In the usual and ordinary case where a statutory classification is to 
be tested in the context of equal protection, judicial policy has been, 
and continues to be, that the legislation should be upheld so long as its 
actions can reasonably be said to promote the health, safety and wel-
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fare of the public. Nevertheless, where the discriminatory character of 
a challenged statutory classification is apparent on its face and where 
there is also a patent indication of a Jack of relationship between the 
classification and the declared purpose of the statute, then a more 
stringent judicial inquiry [means focus] is required beyond that man­
dated by McGowen [rational basis]. 

97 Idaho at 87 1 ,  555 P.2d at 4 1 1 .  

A. Means Focus Test 

Under this test, two questions are posed. First, whether the statutory classi­
fication is discriminatory and, second, whether the legislative means substan­
tially further some specifically identifiable leg:slative end. Jones, 97 Idaho at 
867, 555 P.2d at 407. If the classification is discriminatory and furthers no 
legitimate legislative end, the classification will be found to be in violation of 
the Equal Protection Clause. 

It is apparent from the face of the statute that a d iscriminatory classification 
is created based upon whether a cosmetologist was previously licensed in the 
State of Idaho. Idaho Code § 54-8 12  confers a benefit upon those who have 
never been licensed in the State of Idaho by granting them reciprocity in 
licensing and burdens those cosmetologists who were previously licensed in 
Idaho by requiring them to pay additional fees when the license has been can­
celled for Jess than five years, or to make application, pay an examination fee 
and pass an examination when the Idaho l icense has been cancelled for more 
than five years, in order to obtain a current cosmetology license in the State of 
Idaho. 

Idaho Code § 54-8 1 2  was amended in 1 980 to i nclude, "[t]his section shall 
not apply to any individual who is or has been licensed in the state of Idaho." 
1 980 Idaho Sess. Laws 1 68. The statement of purpose for this amendment 
provides no information explaining the purpose of the amendment, other than 
"to improve the administration of the Cosmetology Laws." 

Although there is no statement of legislative purpose concerning excluding 
application of Idaho Code § 54-8 1 2  to cosmetologists previously licensed in 
Idaho, i t  is patent that the principal concern of the legislature in enacting the 
statute was for the protection of the health, safety and welfare of the public. 
Such an interpretation of legislative intent finds support in language found in 
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Idaho Code § 54-80 1 ,  which delineates the state's objective in enacting title 
54, chapter 8, of the Idaho Code: 

In order to safeguard the public health, safety and welfare, every 
person practicing or offering to practice cosmetology, as hereinafter 
defined, shall submit evidence of his qualifications and be licensed as 
hereinafter provided . . . .  

There is no information indicating that granting a reciprocal license to cosme­
tologists previously licensed in the state of Idaho threatens the health, safety 
or welfare of the public. In the absence of some showing that a safety factor or 
other exigency requires such a distinction, the distinction is arbitrary, unrea­
sonable and without a substantial relation to the purpose of protecting the 
health, safety and welfare of the public. Therefore, the statutory classification 
violates art. l ,  §§ 2 and 1 3 ,  of the Idaho Constitution, and the Fourteenth 
A mendment of the U.S. Constitlltion. Sterling H. Nelson & Sons, Inc. v. 
Bender, 95 Idaho 8 1 3 , 8 1 6, 520 P.2d 860, 863 ( 1 974). 

B. Rational Basis Test 

If for any reason a court should find an analysis under the "means focus" 
test inappropriate and apply the rational basis test, the same conclusion would 
result. 

The rational basis test is generally used when reviewing statutes which 
impact social or economic areas. In Stucki v. Loveland, 94 Idaho 62 1 ,  495 P.2d 
57 1 ( 1972), the Idaho Supreme Court stated that the "rational basis" test, 
u nder the Fourteenth Amendment to the United States Constitution and under 
art. 1 ,  § 2, of the Idaho Constitution, contains two elements. The court found 
that a statutory classification will fail the "rational basis" test if it cannot be 
construed to reflect a reasonably conceivable, legitimate public purpose, or if 
it fails to reasonably relate to the ascribed purpose. Stucki, 94 Idaho at 623, 
495 P.2d at 573. 

The classification must rest upon some ground of difference having a fair 
and substantial relation to the object of the legislation, so that all persons simi­
larly circumstanced shall be treated alike. Thompson v. Hagan, 96 Idaho 19, 
2 1 ,  523 P.2d 1 365, 1 367 ( 1 974). The Equal Protection Clause is offended if 
the classification i s  based solely on reasons unrelated to the pursuit of the 
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state's goals and only if no grounds can be advanced to justify those goals. 
Olsen, 1 1 7 Idaho at 7 1 7, 79 1 P.2d at 1 289. 

As discussed above, this statutory classification between cosmetologists 
previously licensed in Idaho and cosmetologists who have never been licensed 
in Idaho does not further any legitimate legislative purpose or reasonably 
relate to the ascribed purpose of protecting the health, safety and welfare of 
the public. The statutory classification contained in Idaho Code § 54-8 12 vio­
lates the Equal Protection Clause under the rational basis test as well. 

Severabi/ity 

Idaho Code § 52-825 provides: 

Severability. If any section, subdivision, sentence or clause of this 
chapter i s  for any reason held to be unconstitutional, such decision 
shall not affect the validity of the remaining portions of this chapter. 

In Lynn v. Kootenai County Fire Protective Dist. # 1 ,  97 Idaho 623, 550 
P.2d 1 26 ( 1 976), the Idaho Supreme Court was presented with a similar situa­
tion. The court found an amendment to a statute to be unconstitutional and 
addressed the issue of severability as to that portion: 

This court in the absence of evidence of contrary legislative intent, 
can presume that the legislature intended the previously enacted sev­
erability clause to apply to the amendments. Where possible, thi s  
court will recognize the legislative intent expressed by the severabil­
ity clause. 

97 Idaho at 627, 550 P.2d at 1 30 (citation omitted). 

If the unconstitutional section does not in and of itself appear to be an inte­
gral or indispensable part of the chapter, then it  may be stricken.  Lynn, 97 
Idaho at 625, 550 P.2d at 1 28 .  Striking the offending portion of Idaho Code § 
54-8 1 2  leaves the statute as it was before the amendment. The requirements 
for reciprocity in  licensing would apply equally among all cosmetologists cur­
rently licensed out of state. Because this statute was valid before the amend­
ment, this section is not indispensable to the act. 

The 1 980 amendment to Idaho Code § 54-8 1 2  stating, "[t]his section shall 

223 



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL 

not apply to any individual who is or has been l icensed in the state of Idaho," 
should be severed from Idaho Code § 54-8 1 2  and the remaining portion of the 
statute given effect. 

Very truly yours, 

TERRY B. ANDERSON 
Chief, Business Regulation 
and State Finance Division 
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April 6, 1 993 

Mr. Robin Dunn 
Jefferson County Prosecuting Attorney 
P.O.  Box 276 
Rigby, ID 83442 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Mr. Dunn: 

QUESTIONS PRESENTED 

1 .  Whether persons under the age of 2 1  may enter and remain at an estab­
lishment that serves as a bar and as a restaurant. 

2. Does Idaho Code § 23-944(b) require that the bar be partitioned from the 
restaurant portion of the establishment? 

3. Can the City of Ririe impose an ordinance requiring partitioning of the 
establishment? 

CONCLUSION 

1 .  Yes .  Provided that the liquor license is endorsed that the license has been 
issued to a restaurant. 

2. No. 

3. No. 

BRIEF SYNOPSIS OF FACTS 

Located in Ririe, Jefferson County, Idaho, is an establishment that has 
served as a bar for a number of years. Recently, the bar has added a grill in 
order to serve hamburgers and other grilled foods. Installing the grill allowed 
the establishment to obtain a restaurant l icense. Since obtaining the restaurant 
l icense, the bar has removed its signs restricting entrance to individuals under 
the age of 2 1  and no longer restricts entrance to the establishment. As a result, 
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many individuals under the age of 2 1  years of age, including many high 
school students, frequent the establishment. 

ANALYSIS 

Question No. 1 :  

Idaho law prohibits persons under 2 1  years of age from being in, or loiter­
ing about, bars, cocktail lounges and taprooms. The effective provisions are 
found in the liquor code at Idaho Code §§ 23-94 1 to 23-946. These provisions 
call bar rooms a "place" and prohibit persons under 2 1  years of age from 
being in the "place," further requiring the "place" to be posted to prevent 
entry of persons under 2 1  years of age. 

Idaho Code § 23-943 prohibits persons under 2 1  years of age from enter­
ing, or remaining in, or loitering in or about any prohibited "place": 

Persons under specified ages forbidden to enter, remain i n  or loiter 
at certain licensed places.- No person under the age of twenty-one 
(2 1 )  years shall enter, remain in or loiter in or about any place, as 
herein defined . . .  nor shall any licensee of either such place, or any per­
son in charge thereof, or on duty while employed by the licensee 
therein, permit or allow any person under the age specified with 
respect thereto to remain in or loiter about such place . . . .  

Idaho Code § 23-943 (Supp. 1 992). The code defines "place" as follows: 

Definitions.- The following definitions shall apply in the interpre­
tation of the enforcement of this act: 

(b) "Place," as used in this act, means any room of any 
premises licensed for the sale of liquor by the drink at retail 
wherein  there is a bar and liquor, bar supplies and equipment are 
kept and where beverages containing alcoholic liquor are pre­
pared or mixed and served for consumption therein, and any 
room of any premises licensed for the sale of beer for consump­
tion on the premises wherein there is a bar and beer, bar supplies 
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and equipment are kept and where beer is drawn or poured and 
served for consumption therein. 

Idaho Code § 23-942 ( 1977) (emphasis added). As can be seen from the 
underlined portions, "place" i s  defined as a subpart of a "premises" which is 
defined elsewhere i n  the liquor code. 1 A "place" is "room" within the licensed 
premises that meets the other requirements of the definition such as contain­
ing stored liquor, supplies and equipment. 

An exception is made for restaurants where persons under 21 may enter, 
even if the room would be otherwise considered a "place." Idaho Code § 23-
944 provides certain exceptions to the prohibition of 23-943, including an 
exception for "restaurants":2 

Exceptions from restriction on entering or remaining.- It shall not 
be unlawful for, nor shall section 23-943, Idaho Code, be construed to 
restrict, any person under the age of twenty-one (2 1 )  years from 
entering or being: 

(a) upon the premises of any restaurant, as herein defined . . .  
notwithstanding that such premises may also be licensed for the 
sale of liquor by the drink or for the sale of beer for consump­
tion on the premises or that alcoholic beverages, or beer, or both, 
are prepared, mixed or d ispensed and served and consumed 
therein. 

Idaho Code § 23-944 (Supp. 1 992) (emphasis added). Subsection (a) provides 
an exception for "restaurants" as they are defined in the code and permits 
underage persons to be on the "premises" of the restaurant even if it is other­
wise defined as a "place." Thus, the prohibition against the entry of underage 
persons in the "place" does not apply to premises which fit the definition of 
restaurant .  

This conclusion is supported by other parts of the statute. Idaho Code § 23-
946 provides for the endorsement on an alcohol beverage license for premises 
being operated as a restaurant: 

Statement made by l icensees of premises operated as restaurants -
lndorsement upon license.- (a) Every applicant for a state license for 
the sale of liquor by the drink or for the sale of beer for consumption 
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on the premises claiming that the premises for which such license is 
sought constitute and are operated as a restaurant, as herein defined, 
shall, on each application for state license and on each application for 
renewal of license, state that such premises constitute or are operated 
as such restaurant. Upon issuance of state license for the sale of liquor 
by the drink or for the sale of beer for consumption on the premises, 
for premises constituting and operated as a restaurant, the licensee of 
which has made the proper statement on the application, the director 
shall indorse on the face of the license the fact that it has been issued 
to a restaurant as herein defined. Unless such statement shall have 
been filed with the director and his said indorsemellf shall appear on 
the face of the license, the restrictions contained in section 23-943, 
Idaho Code, shall apply, notwithstanding that such premises may in 

. fact constitute and be operated as a restaurant, and the posting of 
signs as provided for in section 23-945, Idaho Code, shall be required 

Idaho Code § 23-946 (Supp. 1992) (emphasis added). The underlined portion 
of the section above states that restrictions of § 23-943 apply unless the 
licensee has received a l icense containing a "restaurant" endorsement. The 
clear intent seems to be to draw a bright line as to establishments which must 
post signs and enforce the restrictions of § 23-943, and those which do not. 
Restaurants do not. 

Further, the purpose of these sections is described in a policy statement 
i ncluded in the code: 

Declaration of public policy. - It is hereby declared that the intent 
of this act is to restrict persons under the ages herein specified from 
entering, remaining in or loitering in or about certain places, as herein 
defined, which are operated and commonly known as taverns, bar­
rooms, taprooms and cocktail lounges and which do not come within 
the definition of restaurant as herein contained and are not otherwise 
expressly exempted from the restrictions herein contained. 

Idaho Code § 23-94 l ( 1 977) (emphasis added). Thus, the intent of the statu­
tory provisions is that underage persons will be excluded from licensed 
premises which do not fall within the definition of a restaurant. 

In practice, this policy means that licensed premises with a restaurant 
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endorsement are not required to prohibit entry by persons under 2 1  years of 
age. �ersons under 2 1  years of age can freely enter and remain in such an 
establishment. 

Question No. 2: 

Does Idaho Code § 23-944(b) require that the bar be partitioned from the 
restaurant portion of the establishment? Idaho Code 23-944 states: 

Exceptions from restriction on entering or remaining.- It shall not 
be unlawful for, nor shall section 23-943, Idaho Code, be construed to 
restrict, any person under the age of twenty-one (2 1 )  years from 
entering or being: 

(b) in any building, a part or portions of which is used as a 
place, as herein defined, provided such place is separated or p ar­
t itioned from the remainder of said building and access to such 
place through a doorway or doorways or other means of ingress 
can be controlled to prevent persons under the ages specified 
with respect thereto in section 23-943, Idaho Code, from enter­
ing therein. 

(Emphasis added.) S1 1bsection (b) permits any building to be so partitioned as 
to separate the "place" from other areas of the building. For example, a hotel 
can designate a room or rooms as the "place" and restrict access to the "place" 
without having to restrict access to other "common" areas in the building, 
such as the convention center, meeting rooms or other similar rooms. 

If subsection (b) were read to require a partitioning of the place from the 
rest of the premises, then subsection (a), providing a blanket exception for 
"restaurants," is superfluous. The legislature cannot be presumed to have cre­
ated superfluous statutory provisions. 

Construing the two provisions together gives purpose to the statute and 
avoids any ambiguity. Therefore, subsection (b) cannot be construed to 
require a bar to be partitioned from the restaurant portion of the premises. 
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Qu�stion No. 3: 

Can the City of Ririe impose an ordinance requiring partitioning of the estab­
l ishment? Idaho Code § 23-9 1 6  states: 

COUNTY AND CITY LICENSES. In addition to the licensing and 
control herein provided for the retail sale of l iquor by the drink, each 
county and incorporated city in the state of Idaho is hereby authorized 
and empowered to license the sale of liquor by the drink at retail 
within the corporate l imits of such city . . . .  The governing authority 
for such city may provide further regulations for the control of such 
business, and the board of county commissioners of any county may 
fix the fee for, and may regulate and control the use of, any license 
issued for the sale of liquor by the drink at retail in any licensed 
premises not situate within the incorporated l imits of any city, not in 
conflict with the provisions of this act. 

This statute is in harmony with the Idaho Constitution, art. 1 2, sec. 2, 
which authorizes a municipality to pass ordinances that are not in conflict 
with state law. A municipality does have authority to regulate the sale of 
l iquor by the drink at retail within its municipal boundaries. Would this 
authority allow it to require an establishment to partition the alcohol storage 
and serving area from the restaurant portion of the premises? 

It would appear that any ordinance requiring the partition of the premises 
would go beyond and conflict with the state statute. Envirosafe Serv. of Idaho 
v. Cty. of Owyhee, 1 1 2 Idaho 687, 735 P.2d 998 ( 1 987); Caesar v. State, 1 0 1  
Idaho 158, 6 1 0  P.2d 5 17 ( l  980). 

Idaho Code § 23-944 provides an exception from restriction for the 
premises of a restaurant, even though the premises is also "licensed for the 
sale of l iquor by the drink or for the sale of beer for consumption on the 
premises or that alcoholic beverages, or beer, or both, are prepared, mixed or 
d ispensed and served and consumed therein." The state statute does not 
require a partition. Any attempt to make further requirements in the nature of 
a partition would conflict with the statute. 

An ordinance of this type would also conflict with the stated purpose of the 
statute, which specifically states that restaurants are exempted from the 
requirement of restricting access on the account of age. 
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Therefore, i t  appears that any municipal ordinance requiring a partition 
would be conflicting and would therefore be unconstitutional. 

' Idaho Code § 23-902(k). 

Very truly yours, 

CLAYNE S. ZOLLINGER, JR. 
Deputy Attorney General 
Department of Law Enforcement 

i "Restaurant" is also defined in Idaho Code § 23-942: 

"Restaurant," as used in this act, means any restaurant, cafe, hotel dining room, cof­
fee shop, cafeteria, railroad dining car or other eating establishment having kitchen and 
cooking facilities for the preparation of food and where hot meals are regularly served to 
the public. 

(Emphasis added.) 
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Honorable Lydia Justice Edwards 
Idaho State Treasurer 
STATEHOUSE M AIL 
Boise, ID 83720- 1 000 

June 25, 1 993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Fish and Game Contract with Sty/art 

Dear Lydia: 

I have conducted an investigation into the procedures surrounding the con­
tract with Fish and Game and Stylart. It appears that Stylart is, as the newspa­
per articles indicated, taking applications for controlled hunts over the phone 
and accepting fees  for the application and tags by credit card. In addition, 
Stylart is charging a service fee of $4.00 per call plus 3% of the transactual 
amount per phone call. The service fee going to Stylart is taken off the top and 
the remainder of the fee is ultimately placed into the Treasurer's sweep 
account. 

Once the drawing for the controlled hunt has been completed, Fish and 
Game anticipated Stylart providing the names and amounts paid by the appli­
cants who did not receive a permit or tag in the draw to be provided to Fish 
and Game. Fish and Game would then request one refund check for all credit 
card applicants be given to Stylart for purposes of making the refunds to those 
applicants. Stylart is not bonded to protect the state if the refund owed to the 
hunter by the state is not paid by Stylart. 

With reference to this contract, the questions you have asked us to address 
are: 

l .  Did Fish and Game have authority to enter into a contract with Stylart 
for the services being provided? 
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2. Is it appropriate for the state to tender all refunds on credit card applica­
tions to Stylart for disbursement by Stylart to hunters owed reimbursement? 

With reference to the first question, we reviewed the authority of the 
Department of Fish and Game to undertake this type of program with Stylart. 
Pursuant to Idaho Code § 36- I04(b)(5)(C), the Department of Fish and Game 
is precluded from charging a fee to any individual for submitting an applica­
tion to participate in a controlled hunt which exceeds the permit fee delineated 
by statute. 

The Department of Fish and Game contends that Stylart is not authorized to 
sell licenses. Therefore, Idaho Code § 36-306 allowing authorized persons to 
charge a commission of $ 1 .00 upon all licenses, tags and permits for which 
there is a fee does not apply to Stylart. However, there is no additional statu­
tory authority which would allow them to charge the fee being assessed for 
the service that they are providing. And, in fact, the provision of Idaho Code § 
36- 104(b )(5)(C), discussed above, strictly precludes it. 

In reference to the second question, it would be my opinion that the state 
should not transfer refunds through Stylart for ultimate repayment to hunters 
not obtaining a tag in the draw. Fish and Game has not required Stylart to 
obtain a bond to protect the state in the event that Stylart failed to make 
appropriate distribution of the refund monies to the hunters. Fish and Game 
contends that it has no statutory right to demand a bond from Stylart and, 
technically, it is right, because Fish and Game has no statutory authority to 
enter into a contract w ith Stylart to provide these types of services. As noted 
by you in our conversation, the duty of the state is to refund the money to the 
hunter who has paid for the permit and not had his name drawn. See generally 
Idaho Code §§  67- 100 1 ,  67- 10 1 1 .  Payment by the state to anybody but that 
individual, without authority from statute or the party owed the refund, would 
be inappropriate. 

In conclusion, it would appear that Fish and Game and Stylart are acting in 
violation of statutory authority by charging a service fee on applications taken 
by telephone. Further, the state cannot issue refunds to a third party for repay­
ment to the sportsman to whom the state owes a refund without appropriate 
waivers from the individual hunters or specific statutory authority. 
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I hope this letter adequately addresses your questions. If you have any fur­
ther concerns, please give me a call. 

Very truly yours, 

TERRY B. ANDERSON 
Chief, Business Regulation 
and State Finance Division 
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July 6, 1 993 

Ms. Laura Gleason, Senior Planner 
Planning, Employment & Training Programs 
Idaho Department of Employment 
3 1 7  Main Street 
STATEHOUSE MAIL 
Boise, ID 83735 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Private Industry Councils and the Idaho Open Meeting Law 

Dear Ms. Gleason: 

You have asked whether private industry councils are subject to the provi­
sions of the Idaho Open Meeting Law, Idaho Code §§ 67-2340 through 67-
2347 ( 1 989 and 1 992 Supp.). Additional questions are whether private 
industry councils, if subject to the provisions of the law, may legally hold 
meetings by means of telephone conference calls, and whether they may reach 
final decisions by means of ballots distributed to council members in the mail. 

CONCLUSION 

Private industry councils are subject to the Idaho Open Meeting Law, and 
therefore must, with only limited exceptions, conduct their business at meet­
ings open to the public. As entities subject to the law, these councils must 
also comply with requirements such as notice to the public of meetings and 
agendas. 

Private industry councils may conduct their meetings by telephone confer­
ence calls. Such a procedure complies with the Open Meeting Law, provided 
that the public is notified of and given full access to the meeting. 

The Idaho Open Meeting Law prohibits a governing body of a public 
agency from voting by "secret ballot," see Idaho Code § 67-2342( 1 ), and the 
Attorney General has interpreted this provision to require that votes of gov­
erning bodies of public agencies must be "conducted in public." See Idaho 
Atty. Gen. Op. 85-9 ( 1985). Thus, private industry councils may not take 
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votes by mailed-in ballots and should only take votes at meetings open to the 
public. 

ANALYSIS 

A. Background on Private Industry Councils 

Private industry councils are local/regional governmental entities that have 
a unique identity. They are created and authorized under the provisions of the 
federal Job Training Partnership Act; however, they are operated and their 
members are appointed by state and local governments. Job Training 
Partnership Act of 1 982, Pub. L. No. 97-300, § 1 03(a), 96 Stat. 1 322 ( 1 982), 
codified as amended at 29 U.S.C. § l 5 l 3(a). Each private i ndustry council is 
responsible "to provide policy guidance for, and exercise oversight with 
respect to, activities under the job training plan for its service delivery area in 
partnership with the unit or units of general local government within its ser­
v ice delivery area." Id. In accordance with an agreement with a service deliv­
ery area's chief local elected officials (such as county commissioners and city 
council members), a private industry council develops the area's biannual job 
training plan, selects a grant recipient and administrative entity to administer 
the job training plan, and procures job training services from service providers 
in the area to carry out the plan. See JTPA §§ 1 03 and 104. 

A private industry council is composed of representatives of private sector 
businesses, organized labor, community-based organizations, and governmen­
tal agencies that are located in each JTPA service delivery area. JTPA § 
1 02(a). The chief elected officials of the units of general local government, by 
agreement, appoint the members of a private industry council . JTPA § 1 02(d). 
In the absence of such an agreement, the governor of the state has authority to 
appoint the members of the area's private industry council. Id. The governor 
must also certify that the composition and appointments of a private industry 
council are consistent with the JTPA before it is allowed to function. JTPA § 
1 02(g). 

The JTPA allows private industry councils to be incorporated. JTPA § 
1 03(e). In Idaho, all private i ndustry councils have incorporated as nonprofit 
corporations. 

B .  Applicability of the Idaho Open Meeting Law to Private Industry Councils 
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1 .  Preemption Doctrine Analysis 

Before the substantive provisions of the Idaho Open Meeting Law are ana­
lyzed for their applicability to private industry councils, a threshold issue must 
be addressed. As the preceding section has shown, private industry councils 
are the creation of federal, not state, law. Although local county and city 
elected officials, and in some cases the state's governor, appoint private indus­
try council members, the councils themselves are created and governed by the 
provisions of the JTPA. 

The question of whether the Idaho Open Meeting Law applies to a govern­
mental entity that is created pursuant to a federal statute is one of first impres­
sion. No reported court case has addressed the issue before. 1  Given the lack of 
specific guidance from case law on open meeting law provisions, this issue 
requires a general interpretation of the Supremacy Clause of the United States 
Constitution. That provision states that the "Constitution and the Laws of the 
United States shall be the supreme Law of the Land; and the Judges of every 
State shall be bound thereby, and any Thing in the Constitution or Laws of 
any State to the Contrary notwithstanding." U.S. Const. art. VI, cl .  2 .  

In  interpreting the Supremacy Clause, the federal courts apply the "preemp­
tion doctrine" which requires that whenever Congress has exercised its 
authority to regulate in an area, concurrent conflicting state legislation may be 
challenged as having been superseded or overruled by the federal legislation. 
See J.E. Nowak, R.D. Rotunda & J. N. Young, Handbook on Constitutional 
Law, 267 ( 1 978).  The courts usually invoke the preemption doctrine only i n  
cases "where there i s  an  actual conflict between the two st:ts of  legislation 
such that both cannot stand, for example, if federal law forbids an act which 
state legislation requires." Id. 

The traditional test for determining whether state legislation is preempted 
under the Supremacy Clause is whether the "state law stands as an obstacle to 
the accomplishment and execution of the full purposes and objectives of 
Congress." Hines v. Davidowitz, 3 12 U.S. 52 ( 1 94 1 ). In Hines, the United 
States Supreme Court held that Congress had, with the passage of tl1e Alien 
Registration Act of 1939, preempted Pennsylvania from enacting its own alien 
registration statute that conflicted with the federal law. 3 12 U.S. at 67. 

A comparison of the JTPA and the Idaho Open Meeting Law demonstrates 
no actual conflict between the express provisions of the two pieces of legisla-

237 



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL 

tion. The JTPA does not explicitly forbid states from enacting open meeting 
laws that are applicable to private industry councils authorized under the Act. 
On the contrary, Congress provided a "savings clause" in the JTPA that allows 
state legislatures to adopt legislation "providing for the implementation . . .  of 
the programs assi sted" under the Act .  JTPA § 1 26. See also S .  Rep. No.  97-
469, 97th Cong., 2nd Sess. ( 1 982), reprinted i n  1982 U .S.C.A.N. 2636, 2638 
(legislative history of the Job Training Partnership Act) (concept of "federal­
ism" as allowing for mutual roles of federal, state and local governments 
under the JTPA). The existence of such a "savings clause" in federal legisla­
tion is often interpreted to preclude a preemption problem under the 
Supremacy Clause. See Handbook on Constitutional Law at 267. 

An analysis of the respective purposes of the JTPA and the Idaho Open 
Meeting Law is helpful in revealing any conflicts between the two pieces of 
legislation that might indicate a preemption problem. The JTPA provides that 
private i ndustry councils shall make decisions regarding the selection of ser­
vice providers and the procurement of job training services within their 
respective service delivery areas. JTPA § l 03(a). Additionally, the JTPA 
requires state and local governments to ensure that "procurements shall be 
conducted in a manner providing full and open competition" and that the 
state's procurement standards will "ensure fiscal accountability and prevent 
fraud and abuse." JTPA § 1 64(a)(3). 

The purpose of the Idaho Open Meeting Law is to ensure that the "formula­
tion of public policy" is "public business" and "shall not be conducted in 
secret." Idaho Code § 67-2340. Given the JTPA goals of ensuring "open" pro­
curement processes and preventing "fraud and abuse," the applicability of the 
state's open meeting law to a private industry council would appear not only 
compatible with, but an enhancement to, the JTPA. 

Thus, based upon the above analysis, federal preemption is not a barrier to 
the applicability of the Idaho Open Meeting Law to private industry councils. 

2. Coverage Provisions of the Idaho Open Meeting Law 

The Idaho Open Meeting Law requires that "all meetings of a governing 
body of a public agency shall be open to the public and all persons shall be 
permitted to attend any meeting except as otherwise provided" by the law. 
Idaho Code § 67-2343( 1 ). The operative terms in this provision are "govern­
ing body" and "public agency." A "governing body" is defined as "the mem-
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hers of any public agency which consists of two (2) or more members, with 
the authority to make decisions for or recommendations to a public agency 
regarding any matter." Idaho Code § 67-2341 (5). A "public agency" is 
defined in the following categories: 

(a) any state board, commission, department, authority, educational 
institution or other state agency which is created by or pursuant to 
statute, other than courts and their agencies and divisions, and the 
judicial council, and the district magistrates commission; 

(b) any regional board, commission, department or authority cre­
ated by or pursuant to statute; 

(c) any county, city, school district, special district, or other munici­
pal corporation or political subdivision of the state of Idaho; 

(d) any subagency of a public agency which is created by or pur­
suant to statute, ordinance, or other legislative act. 

Idaho Code § 67-2341 (4). 

An entity must meet the statutory definitions of both a "governing body" 
and a "public agency" to be covered by the requirements of the Idaho Open 
Meeting Law. As the policy-making entity composed of more than one per­
son, a private industry council 1:.as authority under the JTPA to both make 
"decisions" and "recommendations" regarding the delivery of job training ser­
vices in its service delivery area. JTPA §§ 1 03 and 1 04. Based upon the provi­
sions of the JTPA, a private industry council meets the definition of a 
"governing body" contained in Idaho Code § 67-234 1 (5) .  

To determine whether private industry councils fit the definition of a "pub­
lic agency" contained in Idaho Code § 67-234 1 (4), it must first be determined 
whether they are actually public rather than private in nature. The word "pri­
vate" in the phrase "private industry council" raises a concern that such coun­
cils may not be public agencies but rather private entities that merely receive 
government funding under the JTPA program. Furthermore, Idaho's private 
industry councils are incorporated as nonprofit corporations, and corporations 
are ordinarily not considered to be public agencies. 

The fact that private industry councils are incorporated, however, is not a 
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barrier to considering them "public" in nature if they meet the test for a public 
corporation. The test for a public corporation is whether the government has 
the sole right to regulate, control and direct the corporation. See Idaho Atty. 
Gen. Op. 89-7 at 8 ( 1989), citing Trustees of Columbia Academy v. Board of 
Trustees, 262 S .  Ct. 1 17 ,  202 S.E.2d 860, 864 ( 1974). 

Private industry councils are subject to extensive and complete governmen­
tal control and, therefore, meet the test of a public corporation. Not only are 
the members of the councils appointed by either the local elected officials of 
their service delivery area or the governor, but the job training plan they are 
required by the JTPA to develop every two years must be submitted to and 
approved by the local e lected officials and the governor. JTPA §§ 103 and 
104. The governor has the authority to "certify" private industry councils and 
may withhold certification if the appointments to the council made by local 
elected officials do not conform to the requirements of the JTPA. JTPA § 
102(g). All responsibil ities of private industry councils are subject to the over­
sight and review of the state job training council appointed by the governor 
and its staff/administrative entity (in Idaho, the Department of Employment). 
JTPA § 122. Ultimately, private industry councils, like all other JTPA 
grantees, are accountable to the U.S.  Department of Labor which, as the fed­
eral grantor agency for the JTPA program, has oversight and monitoring 
authority for all JTPA programs. JTPA §§ 1 63 ,  1 64 and 1 65. 

Having determined that private industry councils are public rather than pri­
vate in nature, we turn to the definition of a "public agency" in Idaho Code § 
67-2341 (4). Private industry councils fit into at least two of the four cate­
gories of public agencies defined in that section. First, as the governing body 
of its service delivery area, a private industry council is a "regional board, 
commission, department or authority created by or pursuant to statute," Idaho 
Code § 67-234 1 (4)(b), because a statute (the JTPA) has created it to be the 
authority in a specific region (the service delivery area). JTPA §§ 1 03 and 
104. Second, because the members of a private industry council are appointed 
by the local elected officials (including city councils and county commissions) 
in their service delivery area, the members are, in a sense, a subagency of 
those public agencies which are themselves subject to the provisions of the 
Idaho Open Meeting Law. Thus, one could view a private industry counci l  as 
a "subagency" of a public agency, and conclude that i t  meets the definition of 
a public agency contained in Idaho Code § 67-234 1 (d). 

In conclusion, private industry c0uncils meet the definitions of both a "gov-
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erning body" and a "public agency" contained in the Idaho Open Meeting 
Law. See Idaho Code § 67-234 1 .  Therefore, they must comply with the proce­
dural requirements of the law contained in Idaho Code §§  67-2342 through 
67-2345. The specific procedural requirements of the law are discussed below. 

C. Procedural Requirements of the Idaho Open Meeting Law 

l .) Meetings 

The most important procedural requirement of the Idaho Open Meeting 
Law is that all meetings of a governing body of a public agency must be open 
to the public, see Idaho Code § 67-2342( 1 ), unless there is a specific reason 
allowed by the law for holding an executive session. See Idaho Code 67-
2345.2 Governing bodies of public agencies subject to the law must make final 
decisions at meetings open to the public, and cannot make decisions by 
"secret ballot" or i n  executive sessions. Idaho Code §§ 67-234 1 ( 1 )  and 67-
2345(3). Furthennore, a public agency subject to the law must comply with 
specific notice requirements concerning when and where its meetings will be 
held, and the notice must contain the agenda items "known at the time" the 
notice is given "to be probable items of discussion" at the meeting. Idaho 
Code § 67-2343. Finally, the law requires that minutes must be recorded for 
all meetings. Idaho Code § 67-2344. 

2.) Teleconference Meetings 

Nothing in  the Idaho Open Meeting Law specifically prohibits meetings 
held by telephone conference call. Thus, this kind of procedure is permissible. 
See Office of the Idaho Attorney General, Idaho Open Meeting Law 
Handbook, 1 5- 1 6  (4th ed. 1 992). Nevertheless, a public agency that holds 
meetings by telephone cannot dispense with the mandatory procedural 
requirements of the law concerning openness to the public, notice, executive 
sessions, etc. Id. When a private industry council holds meetings by telephone 
conference, therefore, the public must be allowed to participate and have full 
access. Id. 

3.) Mail-In Ballots 

If a private industry council makes final decisions by means of ballots 
mailed in by its members rather than at meetings open to the public, however, 
such a procedure would be a violation of the "secret ballot" prohibition con-
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tained in Idaho Code § 67-2342( 1) .  In interpreting this provision in an opinion 
issued in 1 985, the Attorney General concluded that it means that "all voting 
on a public agency's decisions must be done in public." See Idaho Atty. Gen. 
Op. 85-9 ( 1985) at 55 .  Even if the decision that is the subject of a mailed-in 
balloting is discussed at an open meeting prior to the balloting, it is difficult to 
reconcile such a practice with the requirement that the final vote must be held 
in public. A vote taken by ballots through the mail cannot be viewed in any 
manner as "public." Thus, private industry councils should refrain from mak­
ing final decisions by ballots mailed in by their members, and should only 
hold votes at meetings that are open to the public. 

SUMMARY 

Private industry councils, which are created and authorized under the provi­
sions of the federal Job Training Partnership Act but appointed and controlled 
by local elected officials and the governor, are covered by the requirements of 
the Idaho Open Meeting Law. Idaho Code § 67-2340 et seq. These agencies 
must comply with all procedural requirements of the law, including holding 
meetings in public, giving notice, making final decisions at public meetings, 
etc. The meetings of private industry councils may be held by telephone con­
ference call provided that the public is notified and given full access. Because 
the law's prohibition on "secret ballots" requires public agencies to make final 
decisions at meetings open to the public, private industry councils should not 
make final decisions by means of ballots mailed in by council members. 

If additional clarification is required, please do not hesitate to contact me. 

Sincerely, 

JOHN C. HUMMEL 
Deputy Attorney General 
Department of Employment 

' A review of the reported appellate cases construing the Idaho Open Meeting Law indicates 
that none have involved the issue of the applicability of the law to a governmental entity that is 
authorized by a federal statute. Additionally, we have not found any cases in which other states' 

open meeting laws have been interpreted to apply to a public agency created by a federal 
statute, or in which other states' private industry councils have been the subject of open meet­
ing law litigation. 

2 Public agencies may hold "executive sessions" as follows: 
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(a) To consider hiring a public officer, employee, staff member or individual agent. 
This paragraph does not apply to filling a vacancy in an elective office;  

(b) To consider the evaluation, dismissal or disciplining of, or to hear complaints or 
charges brought against, a public officer, employee, staff member or individual agent, or 

public school student; 

(c) To conduct deliberations concerning labor negotiations or to acquire an interest in 
real property which is not owned by a public agency; 

(d) To consider records that are exempt from disclosure as provided in chapter 3, title 

9, Idaho Code; 

(e) To consider preliminary negotiations involving matters of trade or commerce in 
which the governing body is in competition with governing bodies in other states or 
nations; 

(t) To consider and advise its legal representatives in pending litigation or where 
there is a general public awareness of probable l itigation; 

(g) By the Commission of Pardons and Parole, as provided by law. 

Idaho Code § 67-2345( 1 ). "Labor negotiations" may also be conducted in executive session if 
either side requests a closed meeting. LC. § 67-2345(2). 
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Mr. Everett T. Wohlers 
Deputy Secretary of State 
Commercial Affairs 
STATEHOUSE MAIL 
Boise, ID 83720 

August 1 1 , 1 993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY G ENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: National Trust for Historic Preservation in the United States 

Dear Everett: 

I am in receipt of your June 22, 1993, correspondence to this office inquir­
ing as to the ability of the state to require a federally chartered non-profit 
organization to meet state requirements to transact business in the state. As I 
understand it, the National Trust for H istoric Preservation (NTHP) in the 
United States applied to the Idaho Secretary of State for a certificate of 
authority to transact business in the state as a non-profit organization. Your 
office is not sure whether NTHP has to meet qualification requirements since 
it  is a federally chartered organization. 

In order to transact business in the State of Idaho, foreign corporations 
must apply for a certificate of authority through the Secretary of State's office. 
Idaho Code § 30- 1 - 1 10 specifies: 

A foreign corporation, in order to procure a certificate of authority 
to transact business in this state, shall make application therefor to the 
Secretary of State . . . .  

A foreign corporation is "a corporation organized under laws other than the 
laws of this state." Idaho Code § 30- l -2(b). This definition appears to include 
federally incorporated organizations since they are not organized u nder the 
laws of the State of Idaho. However, in Federal Land Bank of Spokane v. 

Parsons, 1 16 Idaho 545, 777 P.2d 1 2 1 8  (Ct. App. 1 989), the court stated that a 
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federal land bank was not a foreign corporation because it was a federally 
chartered instrumentality of the United States .  

Federal land banks are "federally c hartered instrumentalities of  the 
United States." 1 2  U.S.C. § 20 1 l .  The Idaho Supreme  Court has 
held that an "instrumentality of the United States . . .  i s  not a foreign 
corporation." 

(Quoting Home Owner 's Loan Corp. v. Stookey, 59 Idaho 267, 278, 81 P.2d 
1096 ( 1938).) 

The NTHP, l ike the federal land banks, is a federally chartered instrumen­
tality of the United States ( 1 6  U.S.C.  § 468)  and, therefore, is not a forei gn 
corporation within the meaning of Idaho Code § 30- 1 - 1 10. Even if NTHP 
could  be determined to be a foreign corporation within  the meaning of Idaho 
Code § 30- 1 - 1 10, the state cannot mandate that it fulfill the qucilification 
requirements because states are precluded by the S upremacy Clause from 
exerci sing that type of control over the federal government. 

States cannot regulate or control the functioning of the Federal 
Government within their boundaries in any way which will to any 
extent impede, burden, or prevent the accompl ishment of the Federal 
Government's constitutional powers . 

. . . [The U.S. Supreme C]ourt state[d] : "A state is wi thout power 
by reason of the Supremacy Clause to provide the conditions on 
which the Federal Government will e ffectuate its policies." 

Chester J. Antieau, Modern Co11stitutio11al Law: The States and the Federal 
Governmellt at 1 37- 1 38 ( 1 969). 

In conclusion, a federally chartered corporation is not subject to the state's 
requ irement that foreign corporations obtain a certificate of authority in order 
to transact bus iness within  the state for two reasons. First, federally chartered 
corporations are not considered foreign corporations pursuant to the definit ion 
provided in Idaho Code § 30- 1 - 1 1 0, and second, the S upremacy Clause of the 
United States Constitution precludes states from exercising that kind of power 
or control over the federal government. 
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I hope this sufficiently addresses your question. If I can be of further assis­
tance, please let me know. 

Very truly yours, 

TERRY B. ANDERSON 
Chief, Business Regulation 
and State Finance Division 
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Mr. Henry R. "Hank" Boomer 
376 Roosevelt 
P.O .  Box 70 
A merican Falls, ID 832 1 1  

August 1 7, 1993 

THIS CORRESPONDENCE IS A LEGAL GUIDELIN E  OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Hank: 

By letter dated June 1 4, 1 993, you requesteJ an opinion of the Office of the 
Attorney General regarding bond settings during stays of execution of sen­
tence in misdemeanor cases pending appeal, and whether they are controlled 
by the provisions of Idaho Code § 19-394 1 .  This question is answered by 
Idaho Criminal Rule 54.5, which states that a stay of execution shall occur 
upon a defendant's compliance with Idaho Code § 1 9-394 1 .  

DISCUSSION 

In 194 1 ,  the legislature recognized the rule-making power of the Supreme 
Court of Idaho by enacting Idaho Code § 1 -2 1 2. This statute reads: "The 
i nherent power of the S upreme Court to make rules governing procedure i n  all 
the courts of Idaho is hereby recognized and confirmed." The Supreme Court 
of Idaho, in Shenvood and Roberts v. Riplinger, stated that "the courts have 
inherent power to establish reasonable rules to manage their own affairs and 
achieve the orderly and expeditious disposition of cases." 1 03 Idaho 535, 540, 
650 P.2d 677,  682 ( 1982). 

At first blush it would seem that this matter would be governed by the 
Misdemeanor Criminal Rules since driving without privileges is a misde­
meanor. However, M.C.R. 17  states that "an appeal to the district court from a 
judgment of conviction  . . .  for a criminal offense may be taken within the 
time and processed i n  the manner prescribed for appeal from the magistrate 
division to the Distric t  Court by the Idaho Criminal Rules." This matter is, 
therefore, controlled by the Idaho Criminal Rules. 

Idaho Criminal Rule 54.5 establishes the powers of magistrates to stay exe­
cution of the sentence pending appeal. It reads in part: 
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(a) Stay in Criminal Appeal. Execution of the sentence, if any, 
imposed by the trial court, shall be stayed upon compliance with the 
provisions of section 1 9-394 1 ,  Idaho Code, or when ordered by the 
magistrate or by the district as provided in Rule 46 and this rule. 

(Emphasis added.) 

The Idaho Supreme Court applied the rules of statutory construction to the 
Idaho Rules of Civil Procedure in Davison 's Air Service v. Montierth, 1 1 9 
Idaho 991 ,  8 1 2  P.2d 298 ( 1 99 1 ). There are also numerous cases in other juris­
dictions which expressly hold that the rules of statutory construction apply to 
rules of procedure promulgated by the courts. 1 

A fundamental rule of construction is that a statute or rule will be given its 
plain and ordinary meaning unless it is ambiguous. Sherwood v. Carte1; 1 1 9 
Idaho 246, 805 P.2d 452 ( 1 99 1 ) .  The plain meaning of the language of I .C.R. 
54.5 states that a stay of execution of sentence "shall" occur on the happening 
of either of two events: the defendant's compliance with Idaho Code § 1 9-
394 1  or by court order pursuant t0 I.C.R. 46. Idaho Code § 1 9-3941 reads in 
pertinent part: 

The party appealing may, at any time thereafter, if he desires to be 
released from custody during the pendency of the appeal, or desires a 
stay of proceedings under the judgment until the appeal be disposed 
of, enter into a recognizance, with two (2) sufficient sureties to be 
approved by the judge or justice, in an amount to be fixed by the 
judge or justice, but not exceeding one thousand dollars ($ 1 ,000) in 
any case, for the payment of any judgment, fine and costs that may be 
awarded against him on the appeal . . . .  

The statute limits the magistrate's discretion to set bail not to exceed $ 1 ,000 
even if the judge has reason to believe that this amount will not be adequate to 
secure the defendant's appearance. While the Idaho Supreme Court has held 
that it controls court procedures, in l.C.R. 54.5 it has, nonetheless, incorpo­
rated by reference the more inhibiting legislative standards imposed by Idaho 
Code § 1 9-394 1 .  

I.C.R. 54.5 also allows a stay o f  sentence i n  a criminal appeal when ordered 
by the judge pursuant to l.C.R. 46. Subsection (b) of I.C.R. 46 reads in part: 
"A defendant may be admitted to bail or released on his own recognizance by 
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the court in which he was convicted pending an appeal upon consideration of 
factors set forth in subsection (a) of this rule . . . .  " Subsection (a) of I.C.R. 46 
reads in pertinent part: 

(a) The determination of whether a person should be released upon 
his own rer,ognizance or admitted to bail, and the determination of the 
amount and conditions of bail, if any, can be made after considering 
any of the following factors: 

( I )  His employment status and history and his financial 
condition; 

(2) The nature and extent of his family relationships. 

(3) His past and present residences;  

(4) His character and reputation; 

(5) The persons who agree to assist him in attending court at 
the proper time; 

(6) The nature of the current charge and any mitigating or 
aggravating factors that may bear on . . .  possible penalty; 

(7) His prior criminal record, i f  any, and, i f  he had previously 
been released pending a trial or hearing, whether he appeared as 
required; 

(8) Any facts indicating the possibility of violation of law if 
he is released without restriction; 

(9) Any other facts tending to indicate that he has strong ties 
to the community and is not likely to flee the j urisdiction; and 

( 1 0) What reasonable restrictions, conditions and prohibitions 
should be placed upon his activities, movements, associations 
and residences. 

Consideration of the factors set forth in I.C.R. 46 would allow a j udge to 
set a bond amount in excess 

'
of $ 1 ,000. However, I.C.R. 54.5 first states that a 
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stay shall occur upon compliance by the defendant with Idaho Code § 1 9-
394 1 .  This statute gives the party appealing the ability to effect a stay by post­
ing a small bond with two sufficient sureties. ·  It is, therefore, clear that if a 
defendant complies with the provisions of this statute, the judge must grant a 
stay of execution of sentence or release the defendant from custody pending 
appeal. 

CONCLUSION 

Applying the plain meaning of l.C.R. 54.5 requires the magistrate or dis­
trict judge to release the defendant from custody or stay the proceedings if the 
defendant complies with the provisions of Idaho Code § 1 9-394 1 . 

If you have further questions on this, please call me. 

Very truly yours, 

STEVE TOBIASON 
Chief, Legislative & 
Public Affairs Division 

' Barassi v. Matison, 636 P.2d 1 200 (Ariz. 198 1) ;  International Satellite Communications v. 

Kelley Services, 749 P.2d 488 (Colo. App. 1987); Morgan v. State, 675 P.2d 473 (Okla. 1984); 
State of Washington v. Mcintyre, 600 P.2d 1009 (Wash. 1979). 
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The Honorable Gary J. Schroeder 
Idaho State Senate 
1 289 Highland 
Moscow, ID 83843 

August 1 9, 1 993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDA NCE 

Dear Senator Schroeder: 

This is in response to your letter in which you ask for legal guidance 
regarding the residency statute for purposes of student fees and tuition, Idaho 
Code § 33-37 17 .  Attached to your letter was a copy of a letter from the ASUI 
President and Attorney General in which the assertion is made that the statute 
creates an irrebuttable presumption that if a student enters the state primarily 
for educational purposes, he or she must forever be classified a nonresident. It 
also suggests that the statute is impermissibly vague. 

In our opinion, the statute does not create any such i rrebuttable presump­
tion nor is it unconstitutionally vague. During the 1 992 legislative session, 
Idaho Code § 33-27 1 7  was amended such that the focus of the test for quali fy­
ing for resident student status is domiciliary intent rather than physical pres­
ence alone. The statute, patterned after that adopted in other states (e. g. ,  
RCWA § 28.B. 1 5 .0 12),  states i n  part: 

The establishment of a new domicile in Idaho by a person formerly 
domiciled in another state has occurred if such person i s  physically 
present in Idaho primarily for purposes other than educational and 
can show satisfactory proof that such person is without a present 
intention to return to such other state or to acquire a domicile at some 
other place outside of Idaho. Institutions determining whether a stu­
dent is domiciled in the state of Idaho primarily for purposes other 
than educational shall consider, but shall not be l imited to the follow­
ing factors: 

(a) Registration and payment of Idaho taxes or fees on a motor 
vehicle, mobile home, travel trailer, or other item of personal property 
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for which state registration and the payment of a state tax or fee i s  
required. 

(b) Filing of Idaho state i ncome tax returns. 

(c) Permanent full-time employment or the hourly equivalent 
thereof in the state of Idaho. 

(d) Registration to vote for state elected officials in Idaho at a gen­
eral election. 

Idaho Code § 33-37 1 7(4). 

According to the statute, once a student has met any applicable durational 
requirement (e.g . ,  Idaho Code § 33-37 17 (2)(b), continuous residence in state 
for 1 2  months prior to opening day of semester), he or she may attempt to 
offer "satisfactory proof' that his or her domicile has changed to Idaho. This 
is done by demonstrating compliance with the factors l isted in the statute as 
well as others which reflect domiciliary intent. The ultimate factual determi ­
nation i s  whether the student's primary purpose for presence i n  Idaho is other 
than educational. The statute does not preclude a student who initially enters 
the state primarily for educational purposes from later demonstrating a 
change in the primary purpose for remaining in the state. While the burden of 
proof is with the student to overcome the presumption which arises from the 
initial classification as a nonresident, this does not amount to an i rrebuttable 
presumption. 

Again, there is nothing in the statute which precludes a student "who i s  
physically present in Idaho" from meeting the applicable durational requi re­
ments and from attempting to overcome the presumption by offering "satis­
factory proof' of domiciliary intent. Contrary to the statutory scheme struck 
down in Vlandis v. Kline, 4 1 2  U.S. 45 1 ,  93 S. Ct. 2230 ( 1973), Idaho Code § 
33-37 1 7  does not prevent a student "from ever rebutting the presumption of 
nonresidence during the entire time that he remains a student, no matter how 
long he has been a bona fide resident of the state for other purposes." 93 S. Ct. 
at 2237, n.9. As the Vlandis Court further stated: 

The state can establish such reasonable criteria for in-state status as to 
make virtually certain that students who are not, i n  fact, bona fide res-
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idents of the state, but who have come there solely for educational 
purposes, cannot take advantage of the in-�tate rates. 

93 S. Ct. at 2237. 

While there is no decision by an Idaho court on the current statute, after the 
Vlandis decision, vario;,is statutory and regulatory schemes which are similar 
to Idaho's have been sustained against attack on constitutional or statutory 
grounds. See Peck v. University Residence Committee, 807 P.2d 652, 66 1 -63 
(Kan. 1 99 1 )  (regulations which consider various factors in  determination of 
"domiciliary resident" for purposes of tuition upheld against vagueness and 
equal protection challenge); DeCecco v. Board of Regents, University of 
Wisconsin, 442 N.W.2d 585, 588-90 (Wis. App. 1 989) (statute creating a pre­
sumption that one "who enters and remains in [the] state primarily to obtain 
an educatio,1 is presumed to continue to reside outside [the] state" held "not to 
create the presumption declared unconstitutional in Vlandis" (emphasis 
added)); Hauslohner v. Regents of the University of Michigan, 272 N .W.2d 
1 54 (Mich. App. 1978) (university rules referring to "primary or sole purpose 
of attending the university, rather than to establish a domicile in M ichigan" 
applied; no irrebuttable presumption found); Podgor v. Indiana University, 
38 1 N.E.2d 1 273 (Ind. 1 978) (university rules which permit university offi­
cials to consider various factors in determining "whether a non-resident stu­
dent's predominant purpose in coming to Indiana has changed," Id. at 1 279, 
upheld as providing ascertainable standards and as consistent with equal pro­
tection clause, Id. at 1 283-85) .  See also Lister v. Hoover, 655 F.2d 1 23 (7th 
Cir. 1 98 1 ); Hooban v. Boling, 503 F.2d 648 (6th Cir. 1 974); Hayes v. Board of 
Regents of Kentucky State University, 495 F.2d 1 326 (6th Cir. 1 974); Kelm v. 
Carlson, 473 F.2d 1 267 (6th Cir. 1 973); A rizona Board of Regents v. Harper, 
495 P.2d 453 (Ariz. 1 972); Starns v. Malkerson, 326 F. Supp. 234 (D. Minn. 
1 970), aff'd 401 U.S. 985, 91 S. Ct. 1 23 1  ( 1 97 1 ). 

In summary, it is our view that the Idaho courts would not view Idaho Code 
§ 33-37 1 7  as violating the Vlandis v. Kline proscription against creating an 
irrebuttable presumption of non-residency. 

In answer to your other questions, each situation must be evaluated on a 
case-by-case basis. The determination of residency in a given case depends on 
a review of the specific facts and circumstanc�s presented, and further 
depends upon whether a student is able to meet duraiional requirements and to 
present satisfactory proof of domicile in Idaho. You are correct in your assess-
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ment that the determination is primarily dependent upon the intent of the stu­
dent as evidenced by various factors such as full-time employment, payment 
of state taxes, etc. 

You also asked whether a distinction in residency based upon marriage 
to an Idaho resident would be illegal. We have not found any cases which 
have struck down a student residency classification based upon the "marital 
privilege." 

I hope you will find this information helpful. 

S incerely, 

B RADLEY H. HALL 
Deputy Attorney General 
State Board of Education 
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Fritz A. Wonderlich 
Twin Falls City Attorney 
Benoit, Alexander, S inclair, 
Harwood & High 
P.O.  Box 366 
Twin Falls, ID 83303-0366 

September 1 7, 1 993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Calcuttas 

Dear Fritz: 

You have requested an opinion from this office regarding "calcuttas" and 
whether this type of gaming activity is prohibited by state law. For the reasons 
set forth below, it is the opinion of this office that "calcutta wagering" on 
sporting events such as golf tournaments is contrary to the public policy of  
Idaho as  set forth in art. 3, § 20, Idaho Constitution, and i s  prohibited by 
Idaho Code § 1 8-380 1 .  

A "calcutta" or "auction pool" is a form of wagering on the outcome of 
events such as golf tournaments, horse races, or cock fights. See Kilpatrick v. 

State, 265 P.2d 978 (N.M. 1 953); Matthews v. Powers, 425 P.2d 479 (Okla. 
1 967); 52 A.LR. 74. This type of betting has been codified and defined by the 
Wyoming Legislature: 

"Calcutta wagering" means wagering on the outcome of amateur 
contests, cutter horse racing, professional rodeo events or professional 
golf tournament[s] in which those who wager bid at auction for the 
exclusive right to "purchase" or wager upon a particular contestant or 
entrant in the event and when the outcome of the event has been 
decided the total wagers comprising the pool, less a percentage "take­
out" by the event's sponsor, is distributed to those who "purchased" or 
wagered upon the winning contestants or entrants. 

Wyo. Stat. § 6-7- 1 0  I .  
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This definition is consistent with the common usage of the term. For exam­
ple, with respect to a golf tournament, prior to the tournament an auction is 
held wherein the right to wager upon a particular contestant is sold to the 
highest bidder. The money wagered through the auction is pooled and then 
divided among the "owners" of the top finishing contestants. 

With respect to Idaho law and the legality of calcutta wagering, Idaho's 
public policy regarding gambling is established in art. 3, § 20 of the Idaho 
Constitution and title 1 8, chapter 38, Idaho Code. Art. 3, § 20, sets forth the 
limited scope of gaming that may be authorized by the legislature. This provi­
sion provides in relevant part: 

( 1 )  Gambling is contrary to public policy and is strictly prohibited 
except for the following: 

a. A state lottery which is authorized by the state if conducted 
in conformity with enabling legislation; and 

b. Pari-mutuel betting if conducted in conformity with 
enabling legislation; and 

c. Bingo and raffle games that are operated by qualified chari­
table organizations in the pursuit of charitable purposes if c0n­
ducted in conformity with enabling legislation. 

(2) No activities permitted by subsection ( l) shall employ any form 
of casino gambling including, but not limited to, blackjack, craps, 
roulette, poker, baccarat, keno and slot machines, or employ any elec­
tronic or electromechanical imitation or simulation of any form of 
casino gambling. 

Germane to our analysis is art. 3, § 20( l )(b), which does permit a form of 
"betting" as opposed to a particular gaming activity. It is important to note 
that pari-mutuel betting is distinguishable from calr::utta wagering or auction 
pools. Pari-mutuel betting allows patrons to select a contestant and place a 
wager upon that contestant, generally a horse or dog. Rather than one patron 
bidding against the other for ihc tight to wager on a particular contestant, 
every patron is allowed to wager on the contestant of choice. The money 
wagered is pooled and odds are computed based upon the amount of money 
wagered on one contestant in relation to the other contestants i n  the race. The 
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odds then determine how much 1110ney is paid to successful patrons. See 
Oneida County Fair Board v. Smiley, 86 Idaho 34 1 ,  386 P.2d 374 ( 1 963). 

As described above, calcutta wagering i s  quite different than pari-mutuel 
wagering. Admittedly, both involve pooling money that has been wagered, but 
there is no sound basis to ignore the literal language set forth in art. 3, § 
20( 1 )(b), or to construe the provision expansively to i nclude all forms of bet­
ting pools. Sherwood v. Carter; 1 1 9 Idaho 246, 805 P.2d 452 ( 199 1 ). Pari­
mutuel betting has distinct characteristics that have been recognized by 
numerous courts, including the Idaho Supreme Court in Oneida County Fair 
Board. If the legislature intended to permit calcutta wagering, it could have 
expressly provided for such when it proposed the amendment to art. 3, § 20, 
in 1 992. Thus, in our opinion, calcutta wagering does not come within the 
scope of art. 3, § 20( l )(b), and the Idaho Legislature cannot enact legislation 
to permit calcutta wagering. 

The next question to be answered is whether the actual gambling prohibi­
tions set forth in title 1 8, chapter 38, criminalize calcutta wagering. Idaho 
Code § 1 8-380 l defines gambling. Idaho Code § 1 8-3802 provides the crimi­
nal penalty for engaging in gambling activity. Idaho Code § 1 8-380 1 provides: 

"Gambling" means risking any money, credit, deposit or other thing 
of v�iue for gain contingent in whole or in part upon lot, chance, the 
operation of a gambling device or the happening or outcome of an 
event, including a sporting event, the operation of casino gambling 
including, but not limited to, blackjack, craps, roulette, poker, bac­
carat or keno, but does not i nclude: 

( l )  Bona fide contests of skill, speed, strength or endurance in 
which awards are made only to entrants or the owners of entrants; or 

(2) Bona fide business transactions which are valid under the law 
of contracts; or 

(3) Games that award only additional play; or 

(4) Merchant promotional contests and drawings conducted inci­
dentally to bona fide nongaming business operations, if prizes are 
awarded without consideration being charged to participants; or 
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(5) Other acts or transactions now or hereafter expressly authorized 
by law. 

(Emphasis added.) 

Idaho Code § 1 8-3802 provides: 

( I )  A person is guilty of gambling if he: 

(a) Participates in gambling; or 

(b) Knowingly permits any gambling to be played, conducted 
or dealt upon or in any real or personal prope1ty owned, rented, 
or under the control of the actor, whether in whole or in part. 

(2) Gambling is a misdemeanor. 

It is clear from the first portion of Idaho Code § 1 8-3801 that wagering 
money on a sporting event in order to gain a prize is gambling. This includes 
calcuttas. There are, however, two exceptions to this prohibition. Neither 
exception applies to calcutta wagering. The first exception is pari-mutuel bet­
ting on horse, dog, or mule races if done in conformity with title 54, chapter 
25, Idaho Code. The second exception is "bona fide contests of skill, speed, or 
endurance in which awards are made only to entrants or the owner of 
entrants." Idaho Code § 1 8-380 l (2). This provision permits contestants to pay 
a fee to enter a contest, such as a golf tournament, and gain a prize or award 
depending on the contestant's performance. This exception clearly encom­
passes events such as professional golf tournaments or the "buyouts" made by 
entrants in tournaments referenced in your letter. 

This subsection also allows owners of animals to claim purses or awards 
based upon the performance of their animals. Idaho Code § 1 8-380 1 (2) does 
not extend to someone who "owns" the exclusive right to bet on a contestant 
through a calcutta auction. Rather, to come within the exemption, one must 
"own" the entrant. As such, it applies only to prizes awarded, for example, to 
horse or dog owners or race car owners. In terms of legislative history of 
Idaho Code § 1 8-3801 , we note that the Senate State Affairs Committee 
specifically discussed calcuttas and the committee intended that they be pro­
hibited. Further, given our conclusion that the Idaho Legislature is not autho­
rized to legalize calcutta wagering, it follows that Idaho Code § 1 8-380 1 (2) 
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must be construed l iterally to the actual owners of contestants such as race­
horses, greyhounds, or race cars. 

In conclusion, it is the opinion of this office that calcutta wagering on 
events such as golf tournaments is not a permitted exception to Idaho's public 
policy prohibiting gambling as articulated in art. 3, § 20 of the Idaho 
Constitution and is prohibited by Idaho Code § 1 8-380 l .  Further, betting at a 
calcutta auction is criminally punishable as a misdemeanor pursuant to Idaho 
Code § 1 8-3802. 

Yours very truly, 

FRANCIS P. WALKER 
Deputy Attorney General 
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Mr. Scott B. McDonald 
Executive Director 
Association of Idaho Cities 
33 14  Grace Street 
Boise, ID 83703 

October 1 9, 1993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Mr. McDonald: 

On October 1 ,  1 993, you requested an opinion from the Attorney General 
on behalf of members of the Association of Idaho Cities concerning the legal­
ity of the drinking water fees established in the Idaho Rules for Public 
Drinking Water Systems. This letter responds to tbe questions raised in  your 
October 1 ,  1993, letter. 

BACKGROUND 

On September 7, 1 993, the Board of Health and Welfare, in Docket No. 
0 108-930 1 ,  promulgated the Idaho Rules for Public Drinking Water Systems, 
IDAPA § §  16.01 .08000 through 16.0 1 .08999 (hereinafter referred to as "the 
rules"). 

The rules were promulgated by the board to meet minimum federal stan­
dards required under the Safe Drinking Water Act, 42 U.S.C. § §  300f to 300j­
l l ,  as interpreted by the United States Environmental Protection Agency and 
to ensure continued state primacy by the Idaho Department of Health and 
Welfare to administer and enforce federally mandated drinking water stan­
dards. The rules require public water systems1 to initiate monitoring and test­
ing of drinking water for various contaminants, treatment of drinking water, 
establishment of maximum contaminant levels for drinking water, and estab­
lishment of maximum level guidelines to be achieved in the future. The rules 
also provide for a mechanism by which the department can waive the poten­
tially costly monitoring reqtlirements for public water systems. I DAPA § 
1 6.01 .08 1 00.07. 

In administering the rules and the drinking water program in general, the 
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department provides a variety of services to public water systems. For exam­
ple, the department works with public water systems to ensure compliance 
with minimum requirements, conducts sampling surveys and on-site visits to 
prevent public health problems, reviews water system plans and specifica­
tions, conducts training sessions, holds public information meetings, loans 
specialized monitoring equipment, publishes a coordinated training calendar 
and informational bul!etins and issues monitoring waivers. 

In order to pay for the cost of the services rendered by the department to 
public water systems, the board adopted a fee schedule under the rules. 
IDAPA § 1 6.0 1 .080 1 0.2 The fee structure requires each public water system to 
pay an annual fee based upon the number of connections within the drinking 
water system. Id. The number of connections within each drinking water sys­
tem determines the amount of fee per connection. Id. Public water systems 
(community and nontransient noncommunity) with l to 20 connections pay a 
flat fee of $ 100.00; public water systems with 2 1  to 1 84 connections pay an 
annual $5.00 per connection fee ;  public water systems with 1 85 to 3,663 con­
nections pay an annual $4.00 per connection fee ;  and public water systems 
with greater than 3,663 conm:ctions pay an annual $3.00 connection fee. The 
justification for reducing the fees per connection as the system increases in 
size was that smaller community and nontransient public water systems gener­
ally require more department services to remain in compliance with the mini­
mum requirements under the rules. Transient public water systems pay an 
annual $25.00 fee because such syste1i1S are subject to less stringent monitor­
ing requirements and therefore require less department services. In l ight of 
this background, I can now address the questions raised in  your letter. 

Question No. 1:  

Is  i t  legal for Idaho cities to collect a flat rate fee or are these fees really a 
tax? 

Response: 

A. It is Legal for Municipalities to Charge Users of Public Water Systems the 
Cost Incurred by the Municipalities in Paying the Fees 

The rules do not require Idaho cities or private operators of public water 
systems to collect a flat rate fee or, indeed, any fee at all. The rules assess the 
fee against the public water systems, but are silent as to how the public water 
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system will finance payment of the fee. The Idaho Revenue Bond Act, Idaho 
Code §§ 50- 1 027 et seq., permits municipalities that operate water systems for 
domestic use or purposes to charge "reasonable rates, fees, tolls or charges" to 
remain "self-supporting." Idaho Code § 50- 1 032. The rat�s. fees, tolls or 
charges must produce revenue sufficient "to pay when due all bonds and inter­
est thereon" and to provide "for all expenses of operation and maintenance" of 
public water systems. Id. The fees assessed by the department against opera­
tors of public water systems, including municipalities, are lawfully imposed 
pursuant to state law. As such, the cost incurred by the municipal public water 
system in paying the fees is a legitimate and lawful "operation and mainte­
nance" expense to the public water system pursuant to Idaho Code § 50- 1 032. 
Therefore, municipalities that operate public water systems may pass through 
the cost of payment of the fees to users of the systems in the form of "reason­
able rates, fees, tolls or charges." Id. 

B .  If Municipalities Comply with the Idaho Revenue Bond Act in Passing 
Through the Costs of Paying the Department Fees, it Will not be Considered a 
Tax 

The assessment of reasonable rates, fees, tolls or charges by municipalities 
pursuant to the Idaho Revenue Bond Act has been consistently upheld by the 
Idaho Supreme Court as appropriate and not a prohibited tax. See Schmidt v. 
Village of Kimberly, 74 Idaho 48, 256 P.2d 5 1 5  ( 1 953); Alpert v. Boise Water 
Corp. , 1 1 8  Idaho 1 36, 795 P.2d 298 ( 1 990); Loomis v. City of Hailey, 1 19 
Idaho 434, 807 P.2d 1 272 ( 1 99 1  ). In Schmidt, the court upheld the validity of 
provisions of the Idaho Revenue Bond Act permitting municipalities to charge 
reasonable rates, fees, tolls and charges for operation of public works, includ­
ing public water systems. The court concluded that the disconnection and 
reconnection fees assessed by the municipality were lawful under the Idaho 
Revenue Bond Act and not a tax, since such fees were calculated to cover 
only the costs of the service rendered and were not used as a source of general 
revenue for the municipality. 74 Idaho at 64. 

In Alpert, the court addressed the issue of whether a public utility's attempt 
to pass through a validly assessed franchise fee by a municipality, to users of 
the public water system, was a tax or a fee. The court held that such a fran­
chise fee was a proper "cost of business that is then passed on to consumers of 
the utility." 1 1 8 Idaho at 145 .  Since the fee was passed through to consumers 
of the public service and was not a forced contribution by the public at large, 
i t  was not a tax but a proper fee. 
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In Loomis, the court upheld the validity of a $ 1 ,800 water connection fee 
assessed by the city of Hailey to new users of the system as a proper fee under 
the Idaho Revenue Bond Act, and not a tax. Specifically, the court stated: 

Thus, when the rates, fees and charges conform to the statutory 
scheme set forth in  the Idaho Revenue Bond Act . . .  the charges are 
not construed as taxes . . . .  However, i f  the rates, fees and charges are 
imposed primarily for revenue raising purposes, they are in essence 
disguised taxes and subject to legislative approval and authority. 

1 19 Idaho at 438 (citations omitted); see also Snake River Homebuilders 
Ass 'n v. City of Caldwell, 1 0 1  Idaho 47, 607 P.2d 1 32 1  ( 1980) (where fee 
assessed by city was for the purpose of recovering costs to the system, the fee 
was a proper exercise of the city's police power and not considered a tax). 

Thus, Schmidt, Alpert and Loomis stand for the proposition that a munici­
pality may properly assess fees, charges, rates or tolls for purposes of collect­
ing an expense to the public water system pursuant to the Idaho Revenue 
Bond Act without the risk of having such a fee or charge being considered a 
tax. Accordingly, so long as a municipality complies with the Idaho Revenue 
Bond Act in passing through the department fees, such an effort will not be 
considered a tax. 

Any concern with t':1e legality of the department-assessed fee in light of 
Brewster v. City of Pocatello, 1 1 5 Idaho 502, 768 P.2d 765 ( 1 988), is mis­
placed. In Brewster, there was no statutory authorization for the city to assess 
the fees in question and the fees were for the purpose of raising revenue for 
the city. Here, the department is statutorily authorized to assess fees. See 
Idaho Code § 39- 1 1 9. Further, municipalities are themselves statutorily autho­
rized to assess fees, charges, reasonable rates or tolls for the purpose of paying 
for the expense of operating a public water system. See Idaho Code § 50-
1 032. Finally, the municipalities' efforts to collect the cost of the department 
fees are not for the purpose of raising revenues for the municipalities. Clearly, 
the assessment of the fees or charges to users of public water systems to cover 
the costs of the department-imposed fees cannot be construed as revenue rais­
ing devices, since municipalities are simply passing the fee through to the 
department. 
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Question No. 2: 

Do the provisions of Idaho Code, title 37, chapter 2 1 ,  and title 39, chapters 
1 and 1 8, grant specific authority to the DEQ to require the cities to collect the 
fees in the manner contemplated by the DEQ regulation? 

Response: 

The rules do not require or contemplate that municipalities or private oper­
ators of public water �,ystems l:ollect fees in any particular manner. The rules 
only require that operators of public water systems pay a fee to the depart­
ment. The manner in which the operator funds the payment is within the dis­
cretion of the operator. 

Question No. 3: 

Does the three-tiereu fee structure established by DEQ meet the requirements 
of Idaho Code § 39- 1 19 governing Health and Welfare's authority to collect 
fees? 

Response: 

The Idaho Legislature has specifically authorized the department to collect 
reasonable fees for any services rendered by the department. Specifically, 
Idaho Code § 39- 1 19 provides: 

The department of health and welfare is hereby authorized to 
charge and collect reasonable fees, established by standards formu­
lated by the board of health and welfare, for any service rendered by 
the department. The fee may be determined by a sliding scale accord­
ing to income or available assets. The department is hereby autho­
rized to require i nformation concerning the total income and assets of 
each person receiving services in order to determine the amount of fee 
to be charged. 

Under Idaho Code § 39- 1 1 9, the department may collect fees from any "per­
son" receiving services. The definition of "person" under Idaho Code § 39-
1 03( 1 3) clearly includes municipalities. 

The fees to support the drinking water program are generally split i nto two 
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main categories, transient public water systems and all other public water sys­
tems (community and nontransient noncommunity). Transient public water 
systems need not be monitored as frequently nor for as many contaminants as 
the community and nontransient noncommunity public water systems. 
Accordingly, the services provided by the department to transient public water 
systems are relatively minimal, thereby justifying an annual fee per system of 
$25.00. Community and nontransient noncommunity public water systems 
must be monitored frequently for the full range of contaminants, which 
requires the department to provide more services to such public water sys­
tems. Accordingly, fees are assessed against community and nontransient non­
community public water systems based upon the number of connections 
within each system. The fees per connection per year are reduced as public 
water systems increase in size. 

The legislature, under its police powers, may mandate that citizens must 
accept certain services and then require a fee for receipt of those services. 
Kootenai County Property Ass 'n v. Kootenai County, 1 1 5 Idaho 676, 679, 769 
P.2d 553 ( 1989); Schmidt v. Village of Kimberly, 74 Idaho 48, 256 P.2d 5 1 5 .  
As noted, the legislature has authorized the department to collect fees for  ser­
vices rendered by the department. See Idaho Code § 39- 1 1 9. A fee structure 
need only be reasonably related to the benefits conveyed. Kootenai County 
Property Ass 'n v. Kootenai County, 1 1 5 Idaho at 680; City of Glendale v. 

Trondsen, 48 Cal. 2d 93, 308 P.2d 1 ( 1 957). Under the reasonable relation test 
adopted by the court in Kootenai County Property Ass 'n v. Kootenai County, 
the department's fee structure is valid. The board's rule approximates the 
amount of services the department would render to different classes of public 
water systems based upon the size of the system. As noted, the larger the sys­
tem, the less the amount of services per each connei.:tion. 

It is not necessary for the department's fee to exactly approximate the costs 
of services provided to each public water system; all that is required is reason­
able approximation. 1 1 5 Idaho at 679. While a fee schedule could conceivably 
be created to assess each public water system for the precise cost of services 
rendered by the department, such a fee schedule is not mandated. As noted by 
the court in Kootenai County Property Ass 'n v. Kootenai County: 

A fee system whereby every member of the general public would 
be charged only for his exact contribution of waste presumably could 
be established, but the system would be cumbersome and perhaps 
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prohibitively expensive to maintain. The law only requires that the fee 
be reasonably related to the benefit conveyed. 

1 1 5 Idaho at 680. 

Since the fees assessed by the department are reasonably related to the ser­
vices rendered, the fee structure set forth in the rules is lawful and may be 
properly assessed against municipalities that operate public water systems. 

Question No. 4: 

Does the legislature or any administrative agency of the state have the 
authority to require a municipality to levy and collect a tax for the purposes of 
the state? 

Response: 

The question does not pertain to the facts of this case. As noted above, the 
assessment of a fee by the department against operators of public water sys­
tems pursuant to the rules is lawful under Idaho Code § 39- 1 1 9. The collection 
of that fee by municipalities from users of the public water system in accor­
dance with the Idaho Revenue Bond Act will not be considered a tax. 

If you have any questions or comments, please feel free to contact me. 

Sincerely, 

JOHN J. MCMAHON 
Chief Deputy Attorney General 

1 A public water system is defined as "a system for the provision to the public of piped water 
for human consumption, if such system has at least fifteen ( 15) service connections or regularly 
serves an average of at least twenty-five (25) individuals daily at least sixty (60) days out of the 
year." IDAPA § 1 6.01 .08003.35. Public water systems further are either "community water 
systems" or "noncommunity water systems." Id. Noncommunity water systems are further 
identified as either "nontransient" (serving at least twenty-five (25) of the same persons over 
six (6) months per year), IDAPA § 1 6.01 .08003.28, or "transient" (a system which does not 
serve at least twenty-five (25) of the same persons over six (6) months per year), IDAPA § 
1 6.0 1 .08003.42. 

2 In prior years, the department' s  cost of providing services under the drinking water program 
was funded from the Water Pollution Control Account. I n  1 993, the legislature authorized the 
department to expend revenues generated from fees to fund these services. 
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The Honorable Ronald L. Black 
Idaho House of Representatives 
92 1 Trotter Drive 
Twin Falls, ID 83301 

November 16, 1 993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Representative Black: 

Your letter of November 8, 1 993, asks our opinion as to the validity of rules 
enacted by the Department of Education with regard to alternative high school 
programs. You indicate two areas in which th� department may have violated 
provisions of the Idaho Administrative Proceuu.e Act (APA). Both problems 
arise because of the amendments to the APA that took effect on July I ,  1 993. 

I. 

First, you question whether the department's proposed permanent rules 
were "properly and in a timely manner delivered to the Legislative Council 
for review." The new APA, like its predecessor, provides opportunity for the 
Idaho Legislature to comment on proposed rules. The language in the new 
APA governing transmittal of proposed rules from the agency to the legisla­
ture states: 

At the same time that notice of proposed rulemaking is filed with the 
[administrative rules] coordinator, the agency shall provide the same 
notice, accompanied by the full text of the rule under consideration in 
legislative format, as well as a statement of the substance of the 
intended action, to the director of the legislative council. 

Idaho Code § 67-5223 (emphasis added). Your concern is triggered by the fact 
that the department in  this instance transmitted its proposed rule to the admin­
istrative rules coordinator (ARC) on August 30, 1 993, but did not transmit the 
rule to the legislative council until some two weeks later, on September 1 4, 
1 993. On its face, the rule was clearly not transmitted lO the two agencies "at 
the same time," as required by the new APA. 
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The background for this problem is provided in the memorandum of 
September 1 6, 1 993, from the legislative council staff to the germane legisla­
tive committees :  

There has been some confusion within m any agencies regarding 
the submission of rules to the administrative rules coordinator and the 
transfer of the same promulgation to the director of legislative council 
for his review and subsequent referral of the material to the germane 
legislative subcommittees. It has been assumed by several agencies 
and departments that submission of a promulgation to the administra­
tive rules coordinator is sufficient for all purposes. 

In short, because the state's ruli�making functions were centralized in the 
ARC on July 1 ,  1993, some agencies thought thei r  responsibil:ties ended 
when they sent  a proposed rule to the ARC and that it was the duty ')f the 
ARC to transmit the proposed rule to the legislative council .  (Indeed, some 
agencies have contracted with the ARC to provide this service.) Such is not 
the case. It remains the responsibility of each agency to transmit its proposed 
rule to the ARC and to transmit the same rule at the same time to the legisla­
tive council. 

Your question is whether this sequence of events v iolates the APA and ren­
ders invalid the department's amended rules on alternative high schoc1l pro­
grams. We first address the meaning and purpose of the new tram mittal 
statute, Idaho Code § 67-5223 . These matters are addressed in Profi.'ssor 
Goble's comments to this statute: 

This section [67-5223] provides for legislative oversight of agency 
rulemakings. S ubsection ( 1 )  requires the agency to provide the legis­
lature '-Vith notice of its proposed rn.les. 

Subsection ( 1 )  requires the Legislative Council to be provided with 
the same information required to be provided to the Administrative 
Rules Coordinator under section 67-522 1 .  In addition, the agency is 
required to provide a copy of the proposed rule in legislative format. 

Subsection ( 1 )  changes previous law by deleting the twenty-one 
(2 1 )  day time limit on committee comments so that legislators are 
able to submit comments throughout the entire public comment 
period. 

268 



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL 

Thus, the new statute broadens the legislative review provisions of the APA.  
The predecessor statute provided the legislature only a narrow window of  
opportunity (2 1 days) to comment on proposed rules. The practical result was 
that the legislative comment period ended before the public review process 
was actually in full swing. The drafters wanted the legislative review process 
to overlap most of the public comment period so that legislators could receive 
input from constituents affected by the proposed rule. 

The predecessor statute also pruvided that agencies were to submit pro­
posed rules to the legislative council prior to the start of the public comment 
period. The drafters saw no good reason for beginning the legislative com­
ment period before the rule was available to the public. They therefore pro­
vided that the proposed rule would be transmitted to the legislative council "at 
the same time" as to the ARC, rather than at an earlier date. The actual result 
of this choice of language has been rather odd. Because the ARC must receive 
proposed rules approximately three weeks before the publication date of the 
monthly Idaho Administrative Bulletin ,  the legislative cou·1cil is still receiv­
ing rules Jong before the public comment period begins. 

It is our opinion that �fie statutory language-"at the same time"-must be 
complied with because it is clear and unambiguous, even though it does not 
comport with the intent of the drafters. We do not interpret the language as 
meaning that transmittal to the legislative council and to the ARC must occur 
at the identical minute, or hour or day. We expressly approve the practice of 
those agencies that have contracted with the ARC to handle the responsibility 
of transmitting the proposed rule to the legislative council, even though that 
may delay receipt of the rules at the legislative council by a day or two. 

One final point must be made clear. The requirement of transmitting rules 
to the legislative council exists only in the case of a proposed permanen! rule. 
There is no parallel requirement for temporary rules because, by their nature, 
temporary rules take effect on an emergency basis and only for a restricted 
period of time. 

Thus, the Department of Education was under no obligation to provide a 
copy of its temporary rules to the Jegisbtive council. The department did have 
the duty to provide its proposed permanent rules to the legislative council "at 
the same time" as to the ARC. It failed to do so and thus violated the provi­
sions of Idaho Code § 67-5223. 
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Nonetheless, the legislative council did transmit the rules to the germane 
committees some two weeks before the public comment period began. As of 
October 20, 1993, according to the legislative council memorandum, "no 
member of either subcommittee has notified the Legislative Service Officer 
that he wishes to call a meeting." The legislat;ve comment period continues to 
the present. 

It is our opinion that a reviewing court would fin.d that the department 
rules, if in fact they are adopted, will have been "adopted in substantial com­
pliance with the requirements" of the APA, Idaho Code § 67-523 1 ,  despite the 
two-week delay in transmitting the proposed rule to the legislative council at 
the outset of the comment period. Thus, the defect in the department's proce­
dure for adoption of the permanent proposed rule will not jeopardize the 
validity of the final rule once it is adopted. 

II. 

We tum next to the question of the validity of the department's temporary 
rule. You state that the reason given by the department in resorting to tempo­
rary rulemaking is that they are "conferring a benefit." You contend, on the 
contrary, that "in fact they remove many benefits from the Alternative 
Schools." 

Under the new APA, an agency may resort to temporary rulemaking: 

If an agency finds that: 

(a) it is reasonably necessary to protect the public health, safety, or 
welfare; or 

(b) to comply with deadlines in amendments to governing law or 
federal programs; or 

(c) conferring a benefit; 

requires adoption of a rule upon fewer days' notice than that other­
wise required . . . .  

Idaho Code § 67-5226( 1 ). Thus, there are three situations in which temporary 
rulemaking is justified. Again, Professor Gable's comments are instructive: 
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This section modifies existing Jaw by reducing the standard required 
for a temporary rule. The section recognizes three situations in which 
a temporary rule is appropriate. First, when it is reasonably necessary 
for public health and safety. Second, when compliance with deadlines 
contained in amended statutes or federal programs requires an expe­
dited \)rocedure. Third, when the agency is conferring a benefit and 
there is no good reason to delay the effectiveness of the benefit for the 
period required to comply with regular rulemaking. 

Thus, the drafters of the new APA did intend to liberalize the circumstances in 
which temporary rulemaking would be justified. The predecessor statute 
allowed temporary rulemaking only in situations of "imminent peril to the 
public health, safety, or welfare . . . .  " Idaho Code § 67-5203(b). The actual 
practice among agencies was to ignore this restriction and to use temporary 
rulemaking in situations where no other choice existed (i.e., the rule change 
w&s dictated by a statutory amendment or change in a federal program) or 
when there was no good reason to delay the effective date of a rule (i .e., when 
the agency was conferring a benefit). 

Your letter asserts that the department's temporary rule on alternative high 
schools does not confer a benefit but, in  fact, removes many benefits from 
such schools .  That is clearly the case. The department's descriptive summary 
of its rule states that "there is a fiscal impact on local school districts. These 
rule changes will reduce the number of state support dollars that go to the dis­
tricts with alternative high school programs . . . .  " At least as to these districts, 
therefore, the rules do not confer a benefit. 

It does not appear that temporary rulemaking could be justified by either of 
the other two exceptions identified in Idaho Code § 67-5226( 1 ). There was no 
emergency requiring protection of the public health, safety or welfare. And 
there was no statutory amendment or change in federal program rules that dic­
tated these changes. Instead, the department simply noted that the program 
had been in effect for four years and that rule clarification and modification 
was required. This is a garden variety situation in which ordinary rulemaking 
is appropriate. There was no justification for resort to temporary rulemaking. 

III. 

We note that the department's temporary rulemaking violated the new APA 
in yet another manner. Idaho Code § 67-5226 goes on to state: 
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The agency shall incorporate the required finding and a concise state­
ment of its supporting reasons in each rule adopted in reliance upon 
the provisions of this subsection [on temporary rulemaking] .  

In short, when an agency resorts to temporary rulemaking, i t  must make a for­
mal finding that one of the three exceptions exists and must state that finding 
in its notice of temporary rulemaking. The department did not make such a 
finding in this instance. 

IV. 

The final question thus concerns the validity of the department's temporary 
rule. The drafters of the new APA provided two mechanisms to prevent abuse 
by agencies resorting to temporary rulemaking. The first is the limited time 
frame of temporary rules. Professor Goble's comments state: 

Protection against abuse is provided by the limited duration of tempo­
rary rules. Temporary rules can remain effective even if extended for 
the maximum period for little more than six months. 

Second, a temporary rule, like any other rule, can be challenged on the ground 
that it has not been adopted in substantial compliance with the requirements 
for adopting temporary rules .  It is the opinion of this office that the depart­
ment's alternative high school rules were not adopted in substantial compli­
ance with those requirements and would thus be '·voidable" if challenged in 
court. Idaho Code § 67-523 1 .  

v. 

Our conclusion, as to your first question, i s  that the department's failure to 
provide the legislative council with its proposed permanent rule "at the same 
time" it provided that rule to the administrative rules coordinator will not 
jeopardize the validity of that rule i f  and when it is adopted. The germane 
committees of the legislature have had two months in which to act on the pro­
posed rule. A public hearing will be held. We believe the department, despite 
its two-week delay i n  transmitting the rule to the legislative council, has sub­
stantially complied with the publication requirements of the new APA. 

We conclude, as to your second question. that the department did violate 
the provisions of Idaho Code § 67-5226 of the AP� in resorting to temporary 
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rulemaking without making a formal finding that one of the three statutory 
justifications was present. Such a violation would render the rule "voidable" if 
challenged in court pursuant to Idaho Code § 67-523 1 .  As a practical matter, 
the usefulness of this challenge will lapse as soon as the permanent rule is 
adopted.  

One final comment. This office recognizes that problems have arisen in 
implementing the provisions of the new APA. We will be meeting with 
agency deputies and with the administrative rules coordinator in the near 
future to iron out those problems and to ensure they do not recur. 

If I may be of further assistance to you, please contact me. 

Sincerely, 

JOHN J. MCMAHON 
Chief Deputy 
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The Honorable Roger Madsen 
Idaho State Senate 
7842 Desert Avenue 
Boise, JD 83709 

December 2, 1 993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATIORNEY GENERAL SUBMITIED FOR YOUR GUIDANCE 

Re: Judicial Council Involvement in Selecting Judges 

Dear Senator Madsen: 

In your letter to this office, you asked two questions regarding the Judicial 
Counci l .  First, you inquired whether the Idaho Judicial Council's involvement 
in selecting judicial candidates v iolates any Idaho constitutional provisions. 
You then asked a secondary question-whether there is a constitutional prob­
lem with the Chief Justice of the Idaho Supreme Court acting as the presiding 
member of the Judicial Council. 

Upon review, this office concludes that there is no constitutional problem 
either with the Judicial Council's involvement i n  selecting judicial candidates 
or with the Chief Justice's role as the presiding member of the Judicial 
Counci l .  This correspondence will address each of your questions in turn. 

1 .  The Role of the Judicial Council 

As background, a description of the Judicial Council 's role in selecting 
judicial candidates may be useful .  The Judicial Council is created by Idaho 
Code § 1 -2 1 0 1 . It consists of "seven (7) permanent members, and one ( 1 )  
adjunct member." Id. Of the seven members, there are "three (3) permanent 
attorney members, one ( 1 )  of whom . . .  [is] a d istrict judge" and "three (3) 
permanent non-attorney members." Idaho Code § 1 -2 1 0 1 ( 1 ) .  The "seventh 
member and chairman of the j udicial council'' is the "chief justice of the 
Supreme Court." Id. 

The Judicial Council has a number of duties, including conducting studies 
for the improvement of the administration of justice, making reports to the 
Idaho Supreme Court and legislature, and recommending the remm:al, d isc i-
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pline and retirement of judicial officers. Idaho Code § 1 -2 102. Most impor­
tant, for the purposes of this analysis, when there is a "vacancy in the office of 
j ustice of the Supreme Court, judge of the court of appeals, or district j udge," 
the Judicial Council must "submit to the governor the names of not less than 
two (2) nor more than four (4) qualified persons," and tte governor must 
make his appointment from this list. Id. Thus, while the governor does stil l  
retain the ultimate appointment power, when there is a vacancy in the office of  
justice of  the Idaho Supreme Court, judge of  the Idaho Court of Appeals, or 
district court judge, the governor's appointment power is, nevertheless, lim­
ited by Idaho Code § l -2102's requirement that t!le governor select a candi­
date from the l ist provided by the council .  

2 .  Governor 's Appointment Power 

You first ask whether this l imit on the governor's appointment power over 
these judicial officers violates the Idaho Constitution. It is this office's opinion 
that it does not. 

The governor's appointment power is found in art. 4, sec. 6, of the Idaho 
Constitution, which provides: 

Governor to appoint officers.-The governor shall nominate and, 
by and with the consent of the senate, appoint all officers whose 
offices are established by this constitution, or which may be created 
by law, and whose appointment or election is not otherwise provided 
for. If during the recess of the senate, a vacancy occurs in any state or 
district office, the governor shall appoint some fit person to discharge 
the duties thereof until the next meeting of the senate, when he shall 
nominate some person to fil l  such office. If the office of a justice of 
the supreme or district court, secretary of state, state auditor, state 
treasurer, attorney general, or superintendent of public instruction 
shall be vacated by death, resignation or otherwise, it shall be the duty 
of the governor to fill the same by appointment, as provided by law, 
and the appointee shall hold his office until his successor shall be 
selected and qualified in such manner as may be provided by law. 

Importantly, the appointment power given to the governor under art. 4, sec. 
6, is not absolute. As a preliminary matter, the Idaho Supreme Court has held 
that if an office is not provided for by the constitution but is, instead, created 
by the legislature, the legislature, in the absence of a constitutional provision 
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to the contrary, may provide the method for filling that office and may also 
limit the power of the chief executive in making those appointments. In 
lngard v. Barker, 27 Idaho 1 24, 147 P. 293 ( 1 9 1 5), for example, the supreme 
court reviewed a statute which provided that the State Horticulture 
Association should make non-binding recommendations to the governor for 
appointments to the State Board of Horticulture. Examining this scheme under 
the provision of art. 4, sec. 6, that "the governor . . .  appoint all officers whose 
offices . . .  may be created by law, and whose appointment or election is not 
otherwise provided for," the court upheld the statute, stating: 

The framers of the constitution could not forsee what offices might 
be created by laws subsequently enacted and so they provided that 
such offices should be filled by the Governor unless the appointment 
or election should be otherwise provided for. The legislature, in enact­
ing the statute in question, has exercised its constitutional right in 
naming and designating the officer or officers who shall make these 
particular appointments. 

The power to create an office, unless otherwise provided by the 
constitution, is vested in the legislative department of the government. 
The method of filling the office is to be determined by the legislature 
in the absence of constitutional provisions. 

27 Idaho at 1 30-3 1 (emphasis added). Thus, at a minimum, under art. 4, 
sec . 6, an office created by the legislature may also be filled, absent an 
express constitutional provision to the contrary, according to the legisla­
ture's directive. 

Unlike the supreme court and district courts, the Idaho Court of Appeals is 
not created by the Idaho Constitution, but is, instead, established by statute. 
See Idaho Code § 1 -2403. Consequently, unless there is an express constitu­
tional provision to the contrary, the legislature has the power to determine 
how vacancies on the court of appeals are to be filled. The constitution does 
not speak to vacancies on the court of appeals and, therefore, the legislature 
does have the authority to determine how appointments to that court should be 
made. It has done so by providing for the Judicial Council's involvement in 
the appointment process. See Idaho Code §§ 1 -2 102(3) and 1 -2404. 
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According to supreme court precedent, this procedure does not violate the 
governor's appointment power under art. 4, sec. 6. 

Unlike the court of appeals, the supreme court and district courts are consti­
tutionally established. See art. 5, secs. 6 and 1 1 ,  Idaho Constitution. Moreover, 
art. 4, sec. 6, expressly addresses vacancies on these courts, stating "[i]f the 
office of a justice of the supreme or district court . . .  shall be vacated by 
death, resignation or otherwise, it shall be the duty of the governor to fill the 
same by appointment, as provided by law . . . .  " (Emphasis added.) It is the 
opinion of this office that this provision of art. 4, sec .  6, authorizes the legisla­
ture to limit the governor's appointment power over vacancies on the supreme 
and district courts. This the legislature has done by enacting the Judicial 
Council provisions of Idaho Code § 1 -2 102. 

Art. 4, sec. 6, did not always allow the legislature to l imit the governor's 
appointment authority over supreme and district court vacancies. As originally 
adopted, this constitutional provision stated that "[i ]f the office of a j ustice of 
the supreme or district court . . .  shall be vacated by death, resignation or oth­
erwise, it shall be the duty of the governor to fill the same by appointment . . .  
. " The phrase "as provided by law" was not included in the original provision. 

This was a significant omission. In Budge v. Gifford, 26 Idaho 52 1 ,  144 P. 
333 ( 1 9 14 ), the Idaho Supreme Court reviewed a statute shortening the term 
limit for a supreme court justice appointed by the governor to fill a vacancy 
on the court. The court first noted that art. 5 ,  sec. 1 9, of the Idaho Constitution 
stated that vacancies in judicial offices are to be "filled as provided by law." 
The court reasoned that if art. 5, sec. 1 9, were the only constitutional provi­
sion involved, the legislature would have "plenary power" to fill supreme 
court vacancies in any manner it chose. However, the court went on to hold 
that art. 4, sec .  6, was an absolute grant of appointment power to the governor 
over supreme and district court vacancies and was controlling of the issue. 
The court held that art. 4, sec. 6, was self-enacting and served to invalidate the 
term restriction statute: 

Under that provision of the constitution, whenever a vacancy 
occurs in the office of the justice of the supreme court, it becomes the 
duty of the governor to fill the same by appointment. This is an 
absolute grant of appointive power to the governor by the constitution 
itself and does not depend upon legislative action or legislative sanc­
tion. That power given the governor is not l imited or controlled in any 
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manner by the provisions of said section 19 of art. 5. If that were so, 
the legislature might provide that when a vacancy occurs in the office 
of a justice of the supreme court, or any other office named in  said 
section 6, such vacancy should be filled by special election or by the 
legislature or in any other manner than by appointment by the gover­
nor, and thus deprive him of that power, the exercise of which is not 
merely permitted but is made mandatory by the provisions of said 
section. 

26 Idaho at 529 (emphasis added). Thus, the governor originally did have 
absolute appointment power over supreme and district comt vacancies, and 
had the Judicial Council provisions of Idaho Code § 1 -2 1 02 been enacted 
when the original art. 4, sec. 6, was in effect, they probably would have been 
unconstitutional as to supreme and district court appointments. 

However, art. 4, sec . 6, was amended in 1 968, and the phrase "as provided 
by law" was added to the governor's appointment authority. This key lan­
guage now allows the legislature to circumscribe the process by which 
appointments to supreme and district court vacancies shall occur. The legisla­
ture has done this by providing for Judicial Council participation and recom­
mendations. This Judicial Counci l  involvement does not violate the 
governor's appointment power under art. 4, sec. 6, as that power is no longer 
constitutionally absolute. 

In short, the Judicial Council's involvement in the appointment process of 
supreme court justices and court of appeals and district court judges does not 
violate the governor's  appointment power under the Idaho Constitution. 

2.  Separation of Powers 

As a subsidiary question you have also asked whether it violates the separa­
tion of powers principles contained in art. 2, sec. 1 ,  of the Idaho Constitution 
to have the Chief Justice of the Idaho Supreme Court acting as the presiding 
member on the Judicial Council . It is not surprising that you find this arrange­
ment unusual. Certainly, when we consider our federal system, we could not 
imagine Chief Justice Rehnquist recu:nmending to President Clinton who 
should serve on the United States Supre1:ie Court. Moreover, separation of 
powers is always an important consideration, as the accumulation of all pow­
ers-legislative, executive and judiciary-in the same hands can easily lead to 
abuse and tyranny. For that reason, we have a separation of powers provision 
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in the Idaho Constitution, art. 2, sec. l ,  and the Idaho Supreme Court has 
always applied this constitutional protection carefully. See, e.g. , Jewett v. 

Williams, 84 Idaho 93, 369 P.2d 590 ( 1 962). 

Nevertheless, i t  is our opinion that the Chief Justice's position on the 
Judicial Council does not raise separation of powers concerns. Importantly, 
the Idaho Supreme Court has held that the appointment power does not prop­
erly belong to any one branch of government. In Elliot v. McCrea, 23 Idaho 
524, 1 30 P. 785 ( 1 9 1 3), the court upheld against a separation of powers attack 
a statute providing that a district judge should make appointments to the 
drainage commission. Later, in lngard v. Barker, 27 Idaho at 1 3 1 ,  the supreme 
court elaborated upon its Elliot holding, stating: 

Primarily the rule is well settled by numerous authorities that in the 
absence of a constitutional provision to the contrary, any one of the 
three departments of government may, under the authority of the 
statute, appoint for any class of office in any of the three governmen­
tal departments. 

Thus, in Idaho, while the appointment power may be vested in the execu­
tive branch, any of the three branches may exercise the appointment power i f  
the legislature so  provides and i f  there is no express constitutional provision to 
the contrary. Here, as noted, art. 4, sec. 6, of the Idaho Constitution allows the 
legislature, by statute, to circumscribe the appointment process over supreme 
court, court of appeals and district court vacancies. The legislature's decision 
to statutorily involve the Chief Justice of the Idaho Supreme Court in the 
appointment process is within the constitutional authority granted to it under 
art. 4, sec. 6, and violates no separation of powers principles. 

3. Conclusion 

Your letter correctly notes that Idaho's system for appointing judicial offi­
cers to fil l  vacancies is strikingly different from the federal system. More than 
anything, this appears to be an anomaly of history. The drafters of the Idaho 
Constitution seem to have envisioned a system whereby judicial officers 
would, for the most part, be elected. The reality is that most are initially 
appointed and are only rarely challenged at general elections. Along with this 
development is the 1 968 amendment to art. 4, sec. 6, allowing the legislature 
to circumscribe the appointment procedure. Almost by default, because of the 
modern practice not to challenge judicial officers through election, the legisla-
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tively created Judicial Counci l  has garnered significant influence and power 
through its statutory involvement in the appointment process. This system is 
constitutional. The process is l argely controlled by the legislature and can also 
be changed by the legislature. The legislature, under art. 4, sec. 6, remains 
free to determine the process by which the governor shall fil l  vacancies on the 
supreme court, court of appeals and district courts. 

Currently, the legislature has established a Judicial Council with the Chief 
Justice of the Idaho Supreme Court acting as the presiding member. This 
legislatively establ ished system does not violate any Idaho constitutional 
provisions. 

I hope this information is of assistance. Please let me know if you have fur­
ther questions. 

Yours very truly, 

MARGARET R. HUGHES 
Deputy Attorney General 
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Honorable Max B lack 
Idaho House of Representatives 
373 1 Buckingham Drive 
Boise, ID 83704 

December 28, 1 993 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATIORNEY GENERAL SUBMITIED FOR YOUR GUIDANCE 

Dear Representative B lack :  

You have asked the Attorney General's Office to  provide legal guidance 
regarding the scope of the regulatory powers of the Idaho Board of 
Registration of Professional Engineers and Professional Land Surveyors inso­
far as the board regulates the practice of engineering. Specifically, you ask: 

Could the Board of Professional Engineering interpret the activity 
of in-house engineers, working on their own equipment, as falling 
within the [purview] of "wherein the public welfare or the safeguard­
ing of l ife, health, or property is concerned or involved, when such 
service is rendered in a professional capacity and requires the applica­
tion of engineering principles and data"? 

The quotation is from the statutory definition of the "practice of engineering," 
Idaho Code § 54- 1 202(c), and your question, in effect, asks whether the board 
may deem in-house engineers to be engaged in the "practice of engineering" 
whenever their work impacts "the public welfare or the safeguarding of life, 
health, or property." So stated, the answer to the question does not address 
your announced concern, which is "the certification of in-house engineers." 
We have, therefore, taken the liberty of rephrasing your question as follows: 

Does the activity of an in-house engineer who is engaged in the 
"practice of engineering" as that term is defined in Idaho Code § 54-
1 202( c) constitute the "practice of professional engineering" as that 
term is defined in Idaho Code § 54- 1 201 and therefore subject the 
engineer to the board's registration requirements? 

Our conclusion is that the statute is ambiguous and that plausible argu­
ments can be made to support or to reject the board's authority to regulate all 
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those engaged in the "practice of engineering" in an in-house capacity. Our 
further conclusion is that because a statute with criminal sanctions must be 
construed narrowly and, because the better arguments support the conclusion 
that the board may regulate only the "practice of professional engineering," 
the board does not have authority to require registration by in-house engineers 
who are engaged in the practice of engineering but who do not hold them­
selves out to be "professional engineers." 

ANALYSIS 

A. Statutory Construction 

Chapter 1 2  of title 54 of the Idaho Code creates the Board of Registration 
of Professional Engineers and Professional Land Surveyors, defines its juris­
diction and powers, and prescribes standards and qualifications for, among 
other things, the practice of "professional engineering" in the State of Idaho. 
At the outset, the "Declaration of Policy" states that it is :  

[U]nlawful for any person to practice or offer to practice professional 
engineering . . .  in this state, or to use in connection with his name or 
otherwise assume, use or advertise any title or description tending to 
convey the impression that he is a registered or licensed engineer . . .  
unless such person has been duly registered . . . .  

Idaho Code § 54- 1 201. Thus, it is clear that no one may engage in the practice 
of professional engineering in Idaho without being duly registered by the 
board. Unfortunately, the term "practice of professional engineering" is not 
included in the "definitions" section of the statute. However, the term "prac­
tice of engineering" is defined: 

The tenn "practice of engineering" within the iutent of this act 
shall mean any service or creative work, such as consultation, investi­
gation, evaluation, planning, designing, teaching upper division engi­
neering design subjects, and the supervision of inspection observation 
of construction [sic] in connection with any public or private utilities, 
structures, buildings, machines, equipment, processes, works, or pro­
jects, wherein the public welfare or the safeguarding of life, health, or 
property is concerned or involved, when such service is rendered in a 
professional capacity and requires the application of engineering prin­
ciples and data. A person shall be construed to practice or offer to 
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practice engineering within the meaning and intent of this act who 
practices any of the branches of the profession of engineering or who, 
by verbal claim, sign, advertisement, letterhead, card, or in any other 
way represents himself to be a professional en.i;ineer or through the 
use of some other title implies that he is a professional engineer or 
that he is registered under this act, or holds himself out as able to per­
form or who does perform any engineering service or work or any 
other service designated by the practitioner which is recognized as 
engineering. 

Idaho Code § 54- 1 202( c ). 

The fundamental ambiguity of the statute is its use of the terms "engineer­
ing" and "professional engineering." If the Idaho Legislature intended that the 
two terms be used interchangeably, then everyone who practices "engineer­
ing" in the State of Idaho must be registered or licensed by the Board of 
Registration of Professional Engineers and Professional Land Surveyors. If 
the two terms are intended to carry distinct meanings, as they must under 
basic principles of statutory construction, then it is only "professional engi­
neers" who must be registered, not everyone who engages in the "practice of 
engineering." 

As noted, a plausible argument can be made that the Idaho Legislature 
intended the board to regulate all those who engage in  "the practice of engi­
neering," regardless of whether they are employed by an engineering firm, a 
private corporation, or a governmental entity. The announced purpose of the 
statute is "to safeguard life, health and property." As a matter of public policy, 
it can therefore be argued that the board should be authorized to regulate all 
those who apply their training in engineering principles to projects of such 
magnitude that "the public welfare or the safeguarding of l ife, health, or prop­
erty is concerned or involved." Idaho Code § 54- 1 202(c). 

Such a reading, however, violates the basic principles of statutory construc­
tion. The meaning of a statute must be determined from a literal reading of the 
statute as a whole without separating one provision from another. George W. 
Watkins Family v. Messenger, 1 1 8 Idaho 537, 539-40, 797 P.2d 1 3 85, 1 387-88 
( 1 990). Taken as a whole, it appears clear that the Idaho Legislature intended 
to distinguish between "engineering" and "professional engineering" and that 
only the latter is subject to the board's registration requirements. 
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The fact that the Idaho Legislature intended to distinguish between the 
terms "engineering" and "professional engineering" is best appreciated 
against the background of the amendments to this statute in 1 986. Prior to 
1986, the definition quoted in your question read: 

(c) Practice of Engineering and Professional Engineering. The 
terms "practice of engineering" and "professional engineering "  
include . . .  

(Emphasis added.) Thus, prior to 1 986, the two terms were used interchange­
ably and synonymously. In 1 986, however, the legislature struck the under­
lined words, thereby driving a wedge between the term "practice of 
engineering" and the term "practice of professional engineering." The purpose 
of the amendments, among other things, was to "redefine who may practice 
engineering . . .  and under what conditions." Statement of Purpose, S.B. 1 3 86 
(RS 1 242 1)( 1 986). 

As a result of these amendments, the statute now provides a narrow defin i­
tion of the term "professional engineer" as "a person who has been duly regis­
tered or licensed as a professional engineer by the board under this act." Idaho 
Code § 54- 1 20 1 (b). By contrast, an "engineer" is not one who is registered or 
licensed, but is broadly defined as anyone "who is qualified to practice engi­
neering by reason of his special knowledge and use of mathematical, physical 
and engineering sciences, and the principles and methods of engineering 
analysis and design, acquired by professional education and engineering expe­
rience." Idaho Code § 54- l 202(a). The separate definitions for the terms "pro­
fessional engineer" and "engineer" would have no purpose if the legislature 
intended no significance in the use of the modifying word "professional." In 
arriving at  a determination of legislative intent, every word and provision 
must be given effect if possible. Matter of Permit No. 36-7200, 1 2 1  Idaho 
8 19, 823, 828 P.2d 848, 852 ( 1 992). 

The remainder of the statute makes it clear that the Idaho Legislature con­
sistently distinguishes between a "professional engineer," who must be regis­
tered or licensed, and an "engineer," who need not be so registered. A 
"consulting engineer," for example, must be a "professional engineer." Idaho 
Code § 54-1 202(d). The board itself has four members who must be "regis­
tered as professional engineers." Idaho Code § 54- 1203. 

The examination and licensing of "professional engineers" i s  spelled out in 
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detail, as is that of "engineers-in-training." Idaho Code § 54- 1 2 1 2. 
Noteworthy is the fact that a minimum of eight years of progressive experi­
ence in engineering work is required before one is qualified to be a "profes­
sional engineer." Similarly, an "engineer-in-training" must have four years of 
"progressive experience in engineering work of a grade and character satisfac­
tory to the board and indicating that the applicant is competent to enroll as an 
engineer-in-training." Id. An engineer-in-training is forbidden from practicing 
as a "professional engineer." Idaho Code § 54- 1 2 1 5(4). Thus, the statute 
requires four years of "engineering work" even before one is qualified to 
enroll as an engineer-in-training en route to becoming a registered profes­
sional engineer. The entire system, in short, appears to envision years of 
actual work as an engineer prior to qual ifying for even the lowest certification 
the board can bestow. 

The Idaho Legislature has not short-changed the public safety and health by 
requiring registration only of those who hold themselves out as professional 
engineers. The statute makes it very clear that only a "professional engineer" 
is qualified to receive a "certificate of registration" and a "seal" demonstrating 
that status. Idaho Code §§ 54- 1 2 1 5( 1 )  and (3). The professional engineer's 
"seal and signature must be placed on all specifications, land surveys, reports, 
plats, drawings, plans, design information and calculations, whenever pre­
sented to a client or any public or governmental agency." Idaho Code § 54-
l 2 1 5(3)(b ). All governmental entities are strictly forbidden to "engage in the 
construction of any public work when the public health or safety is involved 
unless the plans and specifications and estimates have been prepared by, and 
the construction reviewed by a registered professional engineer." Idaho Code 
§ 54- 1 2 1 8. 

Further protection of the public safety and health is provided by the 
requirement, again and again, that the planning, construction and inspection of 
significant projects be under the control of a registered professional engineer. 
See, for example, Idaho Code § 3 1 -4407 A (solid waste disposal facilities); 
Idaho Code § 39- 1 1 8 (sewage treatment plants); Idaho Code § 39- l l 8A (ore­
processing by cyanidation); Idaho Code § 39-7403 (solid waste facilities); 
Idaho Code §§ 42-2 1 7a and 42- 1 7 1 2  (dams and reservoir sites); Idaho Code § 
42- 1 72 1 (tailing impoundment structures). 

The legislature also knows how to insist that a given governmental position 
be filled by a licensed, registered professional engineer when it so intends. For 
example, the legislature expressly mandated, in creating the "office of the 
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chief engineer" of the Idaho Department of Transportation that "the chief 
engineer shall be a registered professional engineer, holding a current certifi­
cate of registration in accordance with the laws of this state." Idaho Code § 
40-503. 

In sum, the statutory analysis demonstrates that, in Idaho, the requirement 
of registration does not apply to all those who engage in "the practice of engi­
neering" but only to those who hold themselves out as "professional engi­
neers" and thus are able to perform those functions that only professional 
engineers may perform. 

B .  Other Considerations 

Several other considerations bolster the conclusion from the above statu­
tory analysis that the Idaho Legislature intended that only "professional engi­
neers" need be registered by the board. 

First, it is common knowledge that numerous unlicensed engineers work 
in-house chroughout Idaho in private corporations and in state and local gov­
ernmental entities. The board has worked within the confines of this system 
for many years without taking action against any of these engineers. Thus, the 
agency's interpretation of its own organic statute is that a l icense is required 
only when engaging in the type of conduct statutorily specified as limited to 
registered professional engineers. A reviewing court would give credence to 
long-established agency practice in construing its own statute. Simplot v. 

Idaho State Tax Com 'n, 1 20 Idaho 849, 820 P.2d 1 206 ( 199 1 ). 

Second, violations of the Professional Engineers and Professional Land 
Surveyors Act are criminal in nature. Such statutes are narrowly construed so 
that clear notice is given to those who must comply with them and inadvertent 
violations do not occur. State v. Thompson, 10 1  Idaho 430, 437, 614 P.2d 970, 
977 ( 1 980). 

Finally, it is also noteworthy that the board attempted to amend its statute 
during the 1 993 legislative session. The proposed amendments to Idaho Code 
§ 54- 120 l would have deleted the word "professional" from the Declaration 
of Policy and made it unlawful for anyone to engage in the practice of engi­
neering without being l icensed and registered by the board. S imilarly, the defi­
n ition of "practice of engineering" would have added the term "engineer" 
alongside the term "professional engineer" each time the latter term i s  used, 
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thus making the two terms interchangeable. Idaho Code § 54- 1 202( c ). Further, 
the penalties section of the statute would h ave been amended to delete the 
word "professional" and thus make it a misdemeanor for anyone to "practice 
engineering" w ithout being registered by the board. For the reasons outl i ned 
above, i t  was proper for the board to seek l eg islative approval before embark­
ing upon such a major expansion of its regulatory powers and such a m ajor 
departure from its own prior practice. However, the 1 993 legis lature did not 
see fit to approve the proposed amendments. 

CONCLUSION 

It i s  the conclusion of this office that the Idaho Board of Registration of 
Professional Engineers and Professional Land Surveyors Act, taken as a 
whole, cannot be read to impose registration requirements and criminal s anc­
tions for violations thereof on in-house engineers who are engaged in "the 
practice of engineering" as that term is defined in Idaho Code § 54- 1202( c ). 
The registration requirements appl y  only to those who hold themselves out as 
"professional engineers" as that term is defined in Idaho Code § 54- 1 20 1  and 
who w ish to exercise the powers and privileges that " professional engineers" 
alone possess under Idaho's statutory scheme. It is only a violation of the lat­
ter provisions that subjects a person to the criminal sanctions of Idaho Code § 
54- 1 2 1 8. 

Very tru ly  yours, 

JOHN J. McMAHON 
Chief Deputy 
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§ 19 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 2/02/93 274 

ARTICLE 6 
§ 4 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  01/22/93 1 94 

ARTICLE 9 
§ 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  03/1 6/93 2 1 5  

ARTICLE 12 
§ 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  03/09/93 2 1 3  
§ 2 . . . .  . .  . . .  . .  . .  . . . .  . . .  . .  . .  . .  . .  . .  . .  . .  . .  . .  . .  . .  . .  . . .  . .  . .  . .  . .  . .  . .  . .  . .  . .  . . .  . .  . .  . .  . .  . .  . .  . .  . .  . .  04/06/93 225 

295 



1 993 INFORMAL GUIDELINES INDEX 

1993 INFORMAL GUIDELINES 
UNITED STATES CODE CITATIONS 

SECTION DATE PAGE 

1 2  u .s.c. § 20 1 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 08/1 1/93 244 
16 U.S.C. § 468 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 08/ 1 1/93 244 
17 u.s.c. § 1 0 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  0 1/ 15/93 1 90 
29 U.S .C. § 70 1 ,  et seq. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  02/1 0/93 205 
29 0.S.C. § 72 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  02/1 0/93 205 
29 U.S.C. § 1 5 1 3(a). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  07/06/93 235 
42 u.s.c. §§ 300(f)-300UJ ( l  I ) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10/1 9/93 260 

SECTION 

1993 INFORMAL GUIDELINES 
IDAHO CODE CITATIONS 

1 -2 1 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .. 
1 -2 1 01 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .. 
1 -2 1 0 1 ( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .. 
1 -2 1 02 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . 
1 -2 1 02(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .. 
1 -2403 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
1 -2404 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
9-337 · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

9-33 8  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
9-338( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
9-338(8) .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
9-339 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
9-340 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . .. . 
9-34 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
9-342 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
9-343 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

296 

DATE PAGE 

08/1 7/93 247 
1 2/02/93 274 
1 2/02/93 274 
1 2/02/93 274 
1 2/02/93 274 
1 2/02/93 274 
1 2/02/93 274 
0 1/25/93 200 
0 1/25/93 200 
0 1/25/93 200 
01 /25/93 200 
0 1/25/93 200 
OJ./25/93 200 
0 1/25/93 200 
01 /25/93 200 
0 1/25/93 200 



1 993 iNFORMAL GUIDEUNES INDEX 

SECTION DATE PAGE 

9-344 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1 /25/93 200 
9 -345 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1 /25/93 200 
':J-346 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1/25/93 200 
9-347 · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  0 1/25/93 200 
9-348 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1/25/93 200 
Title 1 8, chapter 38 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  0911 7/93 255 
1 8-380 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .. 09/ 1 7/93 255 
1 8-3802 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . 09/1 7/93 255 
1 9-394 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 08/1 7/93 247 
20-60 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1 / 1 3/93 1 84 
20-604 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1 / 1 3/93 1 84 
20-605 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  0 1 / 1 3/93 1 84 
20-6 12  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1/ 1 3/93 1 84 
23-902(k) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 04/06/93 225 
23-9 1 6  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  04/06/93 225 
23-94 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 04/06/93 225 
23-942 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 04/06/93 225 
23-943 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 04/06/93 225 
23-944(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 04/06/93 225 
23-945 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 04/06/93 225 
23-946 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 04/06/93 225 
30- l -2(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .. 08/ 1 1/93 244 
30- 1 - 1 1 0  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  08/ 1 1 /93 244 
3 1 -2202 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  0 1 / 1 3/93 1 84 
3 1 -2206(6) · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  0 1 / 1 3/93 1 84 
3 1 -3201 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1125193 200 
3 1 -3205 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .. 0 1/25/93 200 
3 1 -3207 · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  0 1/25/93 200 
3 1 -3302 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1 / 1 3/93 1 84 
3 1 -4407A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 2/28/93 28 1 
33- 10 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 03/1 6/93 2 1 5  
33-3 1 3  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 02/1 9/93 2 1 0  
33-503 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 02119/93 2 1 0  
33-504 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 02/19/93 2 1 0  
33-5 10  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 02/19/93 2 1 0  
Title 33, chapter 2 3  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 03/1 6/93 2 1 5  
33-27 1 7  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  08/19/93 25 1 
33-37 1 7  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  08/1 9/93 25 1 
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1 993 INFORMAL GUIDELINES INDEX 

SECTION DATE PAGE 

36- 1 04(b)(5)(C) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 06/25/93 232 
36-306 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 06125193 232 
Title 37, chapter 2 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 10/1 9/93 260 
Title 39, chapter 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  1 0/ 19/93 260 
39- 1 03( 1 3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 10/1 9/93 260 
39- 1 1 8  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 12/28/93 28 1 
39- l 1 8A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  1 2/28/93 28 1 
39- 1 19 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  10/ 1 9/93 260 
Title 39, chapter 1 8  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  10/ 1 9/93 260 
39-7403 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 2/28/93 28 1 
40-503 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 2/28/93 28 1 
42-2 1 7a . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  1 2/28/93 28 1 
42- 17 1 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  1 2/28/93 28 1 
42- 1 72 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 2/28/93 28 1 
50-302A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 01/ 1 3/93 1 S4 
50- 1 027 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . 1 0/ 1 9/93 260 
50- 1032 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 0/ 19/93 260 
52-825 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 04/06/93 2 1 8  
Title 54, chapter 8 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 04/06/93 2 1 8  
Title 54, chapter 1 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . 1 2/28/93 28 1 
Title 54, chapter 25 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 09/1 7/93 255 
54-80 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 04106193 2 1 8  
54-8 1 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 04106193 2 1 8  
54- 1 20 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . 1 2/28/93 28 1 
54- 1 20 l (b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  1 2/28/93 28 1 
54- 1 202(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 2/28/93 28 1 
54- 1 202(c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 2/28/93 28 1 
54- 1 202( d) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 2/28/93 28 1 
54- 1 203 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 2/28/93 28 1 
54- 1 2 1 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 2/28/93 28 1 
54- 1 2 1 5 ( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 2/28/93 28 1 
54- 1 2 1 5(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  1 2/28/93 28 1 
54- 1 2 15 (4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 2/28/93 28 1 
54- 1 2 1 8  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  1 2/28/93 28 1 
54- 1402 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1 1 1 3193 1 79 
54- l 402(b )( 1 )(f) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 01/ 1 3/93 1 79 
54- l 402(b )(2)( d) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 01 1 1 3193 1 79 
54- 1 803 ( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  011 1 3193 1 79 

298 



1 993 INFORMAL GUIDELINES INDEX 

SECTION DATE PAGE 

54- 1 804 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 01 / 1 3/93 1 79 
54- 1 804( 1 )(g) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  01 / 1 3/93 1 79 
67- 1 00 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  06/25/93 232 
67- 1 00 1 (5) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1 /22/93 1 94 
67- 1 0 1 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  06125193 2�n 
67-2340 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  07/06/93 235 
67-234 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  07/06/93 235 
67-2342 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 07/06/93 235 
67-2343 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  07/06/93 235 
67-2344 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 07/06/93 235 
67-2345 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 07/06/93 235 
67-2346 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 07/06/93 235 
67-2347 · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  07/06/93 235 
67-26 14  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  04106193 2 1 8  
67-4 1 23 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  031 1 6193 2 1 5  
67-5203(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 1 / 1 6/93 267 
67-5203(c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 03/ 1 6/93 2 1 5  
67-5223 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 1 / 1 6/93 267 
67-5226 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  l 1 / 1 6/93 267 
67-5226( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  1 1 / 1 6/93 267 
67-523 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 1 / 1 6/93 267 
Title 73, chapter 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  0 1 / 1 5/93 1 90 
73-20 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1 / 1 5/93 1 90 
73-205 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1 / 15/93 1 90 
73-208 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 0 1 / 1 5/93 1 90 
73-2 1 0  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . .  0 1 / 1 5/93 1 90 
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